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2 it Pleaſe your Maj, ha 


Book treating -ptofetivaly er the 
law of the church, naturally ad- 
. your Majeſty under your legal 


22 


DEDICATION. 
may be in himſelf, or how imperfect 
ſoever his work may be in the execu- 
tion, he is imboldened to lay the ſame 
at your Majeſty's feet, from that re- 
gard which you have manifeſted in all 
your declarations and actions for the 
ſubject matter it contains. 


Law is the ſtability of the throne, 
and the ſecurity of the ſubjects in all 
that can'be dear to them in this world. 
Vour Majeſty is deſcended from a 
Tace of princes, who made the law of 
abe land dhe conſtant rule of their, con- 
duct: and their reigns were happy and 
proſperous. act 1 985 


In theſe our days, it is the glory of 
the Britiſh nation, that we have a King 
at our head, who excels every ſubject 
he hath, in publick virtue, love to our 
native country, reverence for its inſti- 
tutions and laws, and every amiable 


* 


8UPREMACV is a word, which, 
in different ages, hath conveyed differ- 


ent 


1 1 „ A 


, 
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DEDICATION: 


ent meanings. — In the times of our 


Saxon anceſtors, the king was the head 


and fountain of juriſdiction, as well 


ſpiritual as temporal; and the ſame 


was exerted in well governing the 
whole body of his people, both clergy 
and laity, according to the laws then 
in being. Supremacy might then be 
defined to be, the king's executive 
laben circumſcribed by he _ 9 * 


| In e of. time, = biſhop of 
Rome (by means incredible, if the 
facts did not evince it) uſurped an ab- 
ſolute ſovereignty in matters ſpiritual 
within this kingdom. Then the ſupre- 
macy was, the pope's power to do what 
he- lifted without | controul ; either as 
reaſon dictated, or his intereſt guided, 


or his paſſions. ſwayed.—I lay, are 


ed; becauſe it was ſtrenuoully oppoſed 
by the whole eſtate of the realm, the 
= 85 lords, 2 commons aſſembled 

n Vigorous laws were 
ele; r wy a " t * 


re 
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At lengek the papel ju rifhition was 
abelllbed and the Rin ee to K 
ancient <colefiaſtical dignity and pre- 
eminenee, But the princes ef th 
realm in tchoſe days, intoxieated (as t 
| ſhould Cem) wick that exec of power 
which” the pope had afſemed would 
| needs underſtand ie, chat the ſame Was 
not extinguilhed, bee only transferred 
from the popes r _> | 
they carfied ſimilar notions inte the- 
vil adminiſtration. This excited diſ- 
orders and convulſions in the flate, and 
in > ch end overturned the 0 
E Ds. Dog + 99615 Torn Bb Dit 
Aer ſeveral fruppſes; the 1 om 
at laſt became ſettled into that regular, 
uniform, beneficial -ipftitutiang which 
ſhines forth in its fulb luſtre under your 
Majeſty's auſpicious influence, and ven- 
ders your Majeſty che delight of your 
ſubjects, e of” che er | 
een 204 ihe 1 58 on 3 : 


5 


7 % 


0 2 d —— * efublihunene; 

rincipal rggard zis hhd to. the offices 
| of a. What proviſion hath been 
- 0 in this ſpot within this king- 


dom, 


DEDICATION. 
dom, it is the buſineſs of this book to 
elucidate: Wherein the author hath 
endeayoured to repreſent the church 
neither higher nor lower than in fact it 
is ; that ſo, the true ſtate thereof may 
appear. Whether alterations may be 
requiſite in any kind, it is not his pro- 
vince to inquire. It is certain, the 
church hath experienced the viciſſitudes 
which all ſublunary things are ſubject 
to. Extremes are naturally productive 
of each other. Perhaps a middle ſtate, 
between what the church once was, 


and what it now is, may be the condi- 
tion moſt deſirable. 


That your Majeſty may TA live to - 
be a bleſſing to this church and nation, 
is the 7 prayer of 


Your Majeſty's 
moſt bumble 


moſt faithful 
and obedient ſubjef? 


RI. BURN. 
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PRE FA C E. 


HE codefiaical law as England. is com- 
x pounded of theſe four main ingredients; 
the Civil law, the Canon law, the Common 
ans a and the Statute law. And from theſe digeſted 
| rer 2 AKN to draw — ; 
— uni aw 1 is the . 
this book. 2 | 
Where theſe laws do and croſs each 
other, the order of p is this: The Civil 
law ſubmitterh to the Canon ah both of theſe to 
the Common law ; and all the three to the Statute law. 
So that from any one or more of theſe without 
all of them together, or from all of theſe together 
vithout attending to their comparative obligation; 
it is not poſſible to exhibit — of 
the Engliſh ecclefiaſtical conſtitution. 


* 
2 
oY 
75 
* 
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I. By the 8 law is meant, the law of thean- 
. cient Romans; which had its foundation in the 
Grecian republicks, and received continual improve- 
ments in the Roman ſtate during the ſpace of up- 
| wards of a thouſand years, and and Gd not expire at 
laſt even with the empire it ſelf. 
For the diſtinct knowledge mes it is to be Duck de Jure 
remembred, that after the aboliſhing of the regal pain. _ | 
government at Rome, and the eſtabliſhment of the pand 7 
ublick, they ſent three men into Greece, to col- — Do- 
te the laws of the Athenian and other Grecian mat: Har- 
ſtates; and from theſe were compiled and digeſted "* og — 
by ten 9 well known by the name of l Livii Hit, 


the Rom. J. 3. 
6. 22. 
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the Decemviri, the laws of the twelve tables (fo cal- 
led from their being ingraved on twelve. tables of 
brafs): which were the firſt and principal founds- 
tion of the Roman law. 

To the twelve tables were added the Reſponſa 
Prudentum, or inte rpretation of the lawyers ;' who 


. g mmodaged the ſame * 
che . an, TY this 
3 to the laws of TP twelve tables, the 
jus non ſcriptum, or unwritten law; and having no 
-ather name, began then ws be Calla the civil Ms 
aud is chat which i is ſtyled by J the jur 
deities. mia, ber auſe id came in beteten the laws of 
rhie-povive tables; amd the Imperial conſtituuna- 
Net wo theſe: were the! Leges,. 1 
— called; 'becauſe then wem enactatt by the 
whole body of the people, reckoning bath: rhe no- 


.caularly, when a num cafe: happraiedd thas vu nt 
provided for: hy the: former love: che cunſhbr an 
. this:occafion cauſoct che prople to be affembletiroge- 

_ "ther, and infonming clear whas che taſe was, and 
aſlting their opmiuns, chat ũs, ir to theovere, 
— — according: tothe nales of 
equity a the matter appiunred t -tHem: and this 
deciſion being, made, ener afterwards ig the like 
caſes YR as a law. For after the abolition of 


che tegel government, ne racy” u _ 
witk the * one prac be le 
the! er of making lows... Ee * 
| WPI AY A REN 


* differences wit che nobihtx, e 3 
rated themſelves from the nobility” fur forme imm; 
anch during this ſeceſſion. the laws oß their 
 own,-which were! callett Plencitm:- ant ubm - 
condiliatiom with. the nobilivy. aſtenwurttz, ir- was 
a agreed. and conſented to, that theſe:alfo ſhould have 
tte force of law; and be Obligatom upon the whale 
e * 125 e others. Bb 
ut 


ina in 8 | 8 


biiry and communaity:wgrzher: ant this war par- 


Wc 
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d on the daily inereaſe ef che Nomen Brite i 
almoſt impoſſible to aſenble td whote 
— People, at leaſt without ſome tumuk 
oommotion; it was thought e nt, when- 
ever any new caſe aroſe, to truſt the fenate with this 
eri And when any new law was! made dy them, 
wn ſty bed Senatus coꝶulram, or a decree of the ſe- 
nat and was, in like r ns 
r Roman civil law.” 
—— 9m nt conſuls: were nd 
the wars, to e ct might not be deſti - 
tote —— — g their abſnce, che people 
thetnſrlves two officers: culled: Protorss 
andthefe had power given to them, of adding to; 
ovi ſupplxing and correcting che eivil law of the 
twelve tables; and were wont to propound certain 
ediq, which. being: a ed by the people were in- 
corporated' into tha civil: law, 1 
prevapinem; or the pnrtoriam edits. 
-(Alfbithe: Adil mus in dumme dates dd ditabliſh 


hw; but as their office, ſo alſo their edits, were 


but fbi the year; and thereſbre at firſt they were 
dalle; annual edis, until the time of the Cornelian 


law, which made them perpetual, and thenceforth 


were called perpetual” edits.) Theſe were di- 
and put into order by Saluius Julianus under 
the emperor Adrian, and illuſtrated "by: the oom: 


| mentaries of the Roman la 


wyers. 
. Dheſ& were the component parts: 'of the Roman 
* law, whilſt their ſtate” continued: republic an. 
After che government was transferred into che hands 


of! the:emperors, two other branches. were added, 
do wi, the . or Imperial con- 


che heat | | 
Fr after eee _ 5 Jan rinks 


| granted by the people to — the 
= or 


ordained by his commanded by 


lance oflany matter 2 vefore him in judgment, 
had 


his edict or proclamation, or decteed on the cogni - 


3 0 <F Bb ty» 
SO od NS ee POO 
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had the FE a law, under the ſtyle and title of 
an Iuperial comſtitution. And theſe conſtitutions 


vere ſometimes called placita principum; becauſe 
they were ſuch as the prince or —— was 


to ordain according to his diſcretion. 
Next to the Imperial conſtitutions, were i we Re- | 
ſponſa prudentum under the emperors. The re/pon/e 
prudentum during the times of the republick were 


delivered without the ſanction of publick authority, 


and made part (as was — Jus non ſcriptum : 


But under the em _ after | Auguſtus, no perſon 


was ſuffered to deliver anſwers concerning the law, 

but thoſe to whom the emperors gave commiſſion ; 

and to their anſwers the judges were obliged to con- 

form. And theſe do conſtitute l ee 

ſcriptum, or written lap. | 

The Imperial conſtitutions aforeſaid, in the f 

of five hundred years, from Auguſtus to Juſtinian, 
to ſo immenſe a bulk, that the lawyer Gregorivs 
ght fit to make a digeſt thereof, from the time 

of Adrian, or (as others ſay) of Auguſtus, down 

to the reign ef Diocleſian; Jad this he did hy his 


own private authority: and from him _ Cn 
code had its name and original. 


The ſecond code which: we read of, was thavef 
Hermogenes, who lived in the age of the Conſtan- 
tines; wherein were comprized. all the Imperial con- 
ſtirutions of Claudius, Aurelius, Probus, Carus, 
Carinus, and that vaſt number of <anftitutions.thade 


Os 
* 
1 


8 by Diocleſian and Maximian n: 


The next code was that of the emperor 'Theadofins 
the younger, who cauſed the ſame to be compiled 
after the manner of the foregoing codes ; contain- 


ing the conſtitutions of the emperors from the time 


of Conſtantine down to Theodoſius's on reign- 
and this colledtion from him en the 7 heodofian 


code. 


But in theſe three * n was ee ſo 


much confuſion, contradiction, and ſuperfluity; that 


PREFACE. 
Juſtinian judged a reviſal and correftion thereof to | 


| aid Caniors Gus theſe three codes of the Im- 
perial conſtitutions, and alſo from ſuch new gonſti- 


tutions as 3 publiſhed after the 
compiling of the Theodoſian code, the emperor 
. cauſed a new code to be compiled, 
which from him was denominated the Juſtinian 
code. Which code he afterwards cauſed to be re- 
viſed and corrected in many particulars, and re- 
publiſned; and is that code which we have now 
extant at this dag... 
After which he cauſed in — . re- 
ſponſa prudentum, conſiſting of ſome hundred 
volumes of the writings of the Roman lawyers, 
to be di and abridged; and this he called 
the Digeft or Pandet, as containing all the deciſions 
collected from the queſtions and reſolutions of the 
ancient Roman lawyers. | 
And from this digeſt or. pandect, and likewiſe 
from his own code and other commentaries. of the 
ancient lawyers, he cauſed- alſo his book of  Infti- + 
tutes to be compiled; which containeth the elements 
of. the Roman law, written in an elegant and eaſy 


| Lat of a he publiſhed his Novels; which No- 
vels (novellæ) were new conſtitutions made by Juſ- 
tinian himſelf after the publication of the other 
books: and theſe are ſometimes called the Au- 
thenticks, to diſtinguiſh-them from ſome other pub- 
lications of "conſtitutions of the ſucceeding em- 
perors, which are not reſpected as of much au- 
thority. And generally, the whole civil law, in 
uſe at this day, is comprized in thoſe four books 
of ' Juſtinjan ; the Code, the Digeſt, the Inſtitute, 
and the Novels. Ne 

The greateſt part of this iſland was governed 
wholly by the civil law for about three hundred 
and ſixty years, from Claudius to Honorius; 
during which time, ſome of the moſt eminent 


C ; Roman 


| * * F' 4 G E 
Bee ner ws rien, Palin, gu Ur 


whoſe opinions and deciſions are cle 
body of the civil law, ——— 
ment in this nation. But after the decletifion ir 
omas che 8 * ug Norman 
cuſtomst D 
Neverthelels, in War e ſame law-agaih 
came ww be of e repute within this kin 
—— ticularly during all che time from yn — 
1. Stepheſi o ade reign of King Edward abe 
wk inclufive. - During which petiod;! _ 
at —— times according as the. ſtudy af ta 
law pre vailed, the judges am of the 
pref ne law had Frequent recourſe" to t ma 
where the common law was either totally ſilont ur 
defective. And thus we ſet in the moſt ancient 
books of the common law, as Bratton, Thothrad, 
and as e ere we PE — 
one after another, in man Places, vey” 
of Juſtinian's Infticace. 2 
. gurtizakar”mateors i whicd 
nien la Hatch always been; and ftill allowed 
to be, the 'only law in England, whereby they ave 
to be decided 5 and the courts of — — 
have cognizance of thoſe matters, do Fo Sv 
9 worording: fo the rules and forms of 
Thus in che high court of adniralty (which ts 
eſtabliſhed about che time of king Edward the 
firſt), all cauſes civil and maritime are to be de. 
cided according to the civn un; and the matitime 
cuſtom es. 2 
„Thus in the rf Waver erb une the 
lord high conſtable and earl marſhal, who are the 
judges thereof, are to proceet! according to the 
civil law, as being the moſt proper law for de- 
ciding all controverſies ariſing upon contracts made 


in foreign countries, deeds of arms and of war 
out of che realm, and things that at: pertain” 40 wear 


I | 2 „ * - 4 * - 
—_ a wo wi > \ 5 ; 
. 
1 N ' 
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TIN R jute comp hi 
plats or members of the univerſities are 


The counts of equity .alfo: : are in many 
be ae g. the 1 civil law; erte 
chief is, che high. court of chancery. 
ſlits, are commenc commencod by petition or bill; FEES: 
Privately examined z and nothing is there deter- 
a jury of twelve men, aer ! 
| are made by the chancellor. A 

all the chancellots, from Becket to Wales, n that 
is to ſay, from the age next after the conqueſt until 
the l the reformatian, comprehending. almoſt 
whole time of the pope's domination within, this 
ics, well kale in the Roman 


And, finally, in all the acdlefiaſtical * — 
this r 
dation of- their  proceedungs 
| ing in a great meaſure founded upon the civil 
and ſo interwoven with it in many branches the 

that there is no underſtanding the canon law rightly 
without being very well verſed in the civil Aw; 
the knowledge thereof is therefore abſolut 
neceflary far the diſpatch of all cauſes of 


the 
realm, wore eccleſiaſti 
laws, 


aſtical cognizance. And dhe civil law not only 


ſerves to explain the canon law; but, by the prac- 
tice of all eccleſiaſtical courts, it is allowed to come 
in aid of and to; ſupply the canon law, in caſes 
which are there omi And how neceſſary and 


uſeful. che civil lan ie in this reſpect, doth, evi : 


dently appear from the commentaries of Lind- 


wood and of ' Joha. de — en | 


and kgaGne canſtitutions. 1 5 
: 1. The 


— an as 


, 
” + 


jet the canon law bo- 


— wl 
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| Duck de Jur. — * 3 was ws m ont of as 0 
Civ. Ro- of the Roman empire, and from the power of the 
| manor. Roman pontiffs. When the ſeat of the ary A 


— was removed to Conſtantinople, many of the 


[ dect. ropean princes and ſtates fell off from the domi- 


LW. nion of the emperors; and Italy —_— the reft. 
- Ayliff's Fa- And the biſhops of Rome, having — ror 
ea. had in eſteem as preſiding in the capi of 
the empire, began to ſet up for chemſelves, and 
by degrees acquired a temporal dominion in Italy, 
and a ſpiritual dominion Mou ward and ed 
all the reſt of Europe. 

And thereupon the ſeveral princes and Rates 
did willingly receive into the body of their own 
laws, the canons of councils, the writings of the 
holy fathers, and the Nee and conſtitutions of 

Y | 

Concernin the canons of caudal; it was eſtab- 

_ liſhed by Juffinian himſelf, that the canons of the 
councils of Nice and of Conſtantinople, of the 
firſt | council of Epheſus, and of ths council of 
Chalcedon, ſhould be obſerved for laws; and that 
their decrees, as to matters of faith and doc- 
trine, ſhould be ms even as the ney ſcrip- 
tures. 
| After Justinian. the” decker of canons made 
in general or provincial councils, and of the 
writings of the fathers, ſtill prevailed; and the 
deciſion of eccleſiaſtical controvefſies, - which, could 
not be drawn from the councils and the fathers, 
was fought for from the Roman pontiffs, who | 
writ anſwers to thoſe that conſulted them, in like - 
manner as the Roman emperors ; and their de- 
terminations were called reſcripts and decratal vill 

. and obtained the force of laws. 8 

| More particularly, of the canon law there are 
two principal the Decrees and the Decre- 


tals. 8 


The 
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The Decrees are eccleſiaſtical conſtitutions, made 
by the pope and cardinals, at no man's ſuit. 
Theſe were firſt collected by Ive, in the year 
1114. And afterwards poliſhed and perfected by 
Gratian, a monk of Bononia, in the year 1149. 

The Decretals are canonical epiſtles written by 
the popes alone, or by the pope and cardinals, 
at the inſtance or ſuit of ſome one or more, for 
the ordering and determining of ſome matter in 
controverſy; and have the authority of a law in 
themſelves. 

Of the decretals there are three volumes. The 
firſt collected by order of Gregory the ninth, about 
the year 1231. The ſecond by Boniface the eighth, 
about the year 1298. The third made by pope 
Clement the fifth, and from him called the Cle- 
mentines, and publiſhed by him about the year 
1308, | 

o theſe may be added the Extravagants of 
John the twenty- ſecond, and of ſome other bi- 
ſhops of Rome, whoſe authors or collectors are 
not known, and are as novel conſtitutions unto the 
So that the popes did the ſame in the church, 
which Juſtinian did in the empire; they took or- 
der to have Gratian's decrees publiſhed in the 
manner of the Pandect; the decretal epiſtles, like 
as the Code; the Extravagants in the nature of Juſ- 
tinian's Novels; and that nothing might be want- 
ing, Paul the fourth ordered an Inſtitute of the 
canon law to be written by John Lancellot, which 
was added to the body of the canon law, printed 
at Rome under Gregory the thirteenth; f 

There were alſo as many commentators on the 
canon, as on the civil law. 454-1 / 

And thus both the civil and canon laws be- 
came in ſome conſiderable degree received through- 
out all chriſtendom; affording mutual help and or- 
nament to each other, | 


Vor. I. a | And 


* 


* „ ee 
'* And the rule in interpreting them was this: If a 

caſe happened, which was either not at all deter- 
mined in the civil law, or not expreſsly, but doubt- 
fully and obſcurely, and the ſame was plainly and 
clearly delivered in the canon law; the decifion 
thereof was taken from the canon law: And on 
the contrary, where in the canon law there was 
no direction, or the ſame was ambiguouſly or 
obſcurely expreſſed ; the deciſion thereof was taken 
from the civildaw: And if in any cafe the civil and 
canon laws did interfere, and were contrary to 
each other; the civil law was to be obſerved in 
the civil law courts, and the canon law in the 
canon law courts; the civil law within the em- 
peror's dominions, and. the canon law. within the 
Pope's dominions. And in the courts of civil 
law, where a matter of canon law eognizance came 
in queſtion, the ſame was there determined ac- 
cording to the rules of the canon law; and in 
| the courts of canon law, where a matter of civil 
la cognizance came in queſtion, the ſame was 
determined according to the rules of the civil 
law. | | neg 
And particularlv, that the canon law in many 
inſtances was received here in England, appear- 

'I eth clearly from hence; namely, for that very 
= many of the decretal epiſtles of the popes are 
directed hither, upon controverſies ariſing in this 


nation. 


- 


Beſides the foreign canon law; we have our 
legatine and provincial conſtitutions. ; 
The Lepatine conſtitutions were made and pub- 
liſhed within this realm in the times of Otbo, le- 
gate of Gregory the ninth; and of OrÞahon (after- 
= wards pope Adrian the fifth), who was legate 
here to Clement the fourth: And theſe are il- 


luſtrated by the learned comment of Jobn de 
1 Atkhon. | | | 
= Theſe 


— 
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Theſe legatine conſtitutions did extend equally 
to both provioces; having been made in national 
ſynods or cou, held here by the reſpective le- 

ates. 

; The provincial G bun end were made in con- 
vocation in the times of the ſeveral archbiſhops 
of Canterbury from Stepben Langten to Henry Cbi- 
cheley; containing the eonſtitutions of thoſe two 
archbiſhops, and "of theſe ſeveral archbiſhops in- 
termediate, to wit, Richard Wetherſbed, Edmund 
of Abingdon, Boniface, Jobn Peccham, Robert Min- 
chelſey, Walter Reynold, Simon Mepham, John Strat- 
ford, Simon Iflepe, Simon Langham, Simon of Sud- 
bury, and Themas Arundel. Theſe were collected 
and adorned with the learned gloſs of William 
Lindwood, official of the court of Canterbury, 
and afterwards biſhop of St David's in the reign 
of king Henry the fifth, Which conlliturions, 
altho* made only for the province of Canterbury, 
yet were received alſo by the province of York in 
cohvocation, in the year 1463. 
There were other conſtitutions of divers pre- 
lates, both before and after: but theſe which 
have been mentioned, having been introduced to 
publick notice by the two learned canoniſts above- 
named, have been principally ae. 


Concerning this whole body of the canon law, 
it is enacted by the ſtatute of the 25 Hen. 8: c. 19. 
as followeth : dere divers conſtitutions, ordinances, 
and canons provincial or ſynodal, which heretofore 
have been enatted, be thought not only to be much 
prejudicial to the king's prerogative royal, and re- 
pugnant to the laws and ſtatutes of this realm, but 
alſo over much onerous to his highneſs and his ſub- 
jets; the king's humble and obedient ſubjefts, the 
clergy of this realm, have moſt humbly beſought the 
king's highneſs, that the ſaid conſtitutions and canons 
may be + voter to the examination and judgment 
of bis bighneſs, and of two and thirty of the king's 
7 a 2 ſubjects, 
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. ſubjes, whereof ſixteen to | be of the clergy of this 
realm, and all the ſaid two and thirty perſons to be 


choſen and appointed by the king's majeſty; and that 
ſuch of the ſaid conſtitutions and canons, as ſhall be 
thought and determined by the ſaid tuo and thirty 
perſons or the more part of them worthy to be abro- 
gated and adnulled, ſhall be abolite and made of no 
value accordingly ; and ſuch other of the ſame con- 
ſtitutions and canons, as by the ſaid two and thirty 
or the more part of them ſhall be approved to flaud 
with the laws of god, and conſonant to the laws of 


- this realm, ſhall ſtand in their. full firength and | 


power, the king's moſt royal aſſent being - firſt had 
and obtained to the ſame: And foraſmuch as ſuch 
canons, conſtitutions, and ordinances, as heretofore 
have been made by the clergy of this realm, cannot 
ow at the ſeſſion of this preſent parliament, by 
reaſon of the ſhortneſs of time, be viewed examined 


and determined, by the king's highneſs and two and 


thirty perſons to be choſen and appointed. according 
to the petition of the ſaid clergy in form above re- 
hearſed ; it is therefore enatted, that the king ſhall 
have power to nominate and aſſign at his pleaſure 
the ſaid two and thirty per ſons of his ſubjects, wheresf 


fixteen to be of the clergy, and fixteen to be of the 


temporaliy of the upper and nether houſe of the par- 
liament ; and if any of the ſaid two and thirty per- 
ſons ſo choſen ſhall happen to die before their full 
determination, then his bigbneſs to nominate others 


from time to time, of the ſaid two bouſes of par- 


liament, to ſupply the number of the ſaid two and 


* thirty, and that the ſame two and thirty, by bis 


bighneſs ſo to be named, ſhall have power and au- 
tbority to view, ſearch, and examine the ſaid canons, 
conſtitutions, and ordinances provincial and ſynodal 
heretofore made; and ſuch of them as the king's 
higbneſs, and the ſaid two, and thirty or the more 
tart of them, ſhall deem and adjudge worthy to be 


continued kept and obeyed, ſhall be from thenceforth 


kept obeyed and executed within this realm, ſo that 
SITES © No 8 the 
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| the king's moſt royal aſſent under his great ſeal be 
firſt had to the ſame; and the reſidue of the ſaid 
canons, conſtitutions, and ordinances provincial, which 
the king's highneſs and the ſaid two and thirty per- 
ſons or the more part of them ſhall not approve or 
ſhall deem and judge worthy to be abolite abrogate 
and made fruſtrate, ſhall from thenceforth be void 
and of none eff, and never be put. in execution 
within this realm: Provided, that ſuch canons, 
* conſtitutions, ordinances, and ſynodals pro- 
« vincial, being already made, which will not 
«© be contrariant or repugnant to the laws ſta- 
* tutes and cuſtoms of this realm, nor to the 
% damage or hurt of the king's prerogative royal, 
„ ſhall now till be uſed and executed, as they 
were afore the making of this act, till ſuch 
„ time as they be viewed, ſearched, or other- 
% wiſe ordered and determined by the ſaid two 
and thirty perſons, or the more part of them, 
according to the tenor form and effect of this 
<« preſent act.“ | 

And by the 27 Hen. 8. c. 15. Feraſmuch as 
the canons cannot by reaſon of the ſhortneſs of the . 
time be examined during this ſeſſion cf parliament , 
the king ſhall bave power to nominate the two and 
thirty perſons, fixteen of the clergy, and ſixteen of 
the laity, either before or after the diſſolution of the 
parliament ; whoſe power ſhall continue for three years 
after the diſſolution. 

And by the 35 Hen. 8. c. 16. The ſaid power 
was continued to the king during his life, and 
by the ſame ſtatute it was enacted more gene- 
rally, as follows : Until ſuch time as the king 
and the ſaid two and thirty perſons have ac- 
6a compliſhed the effects and contents before re- 
* hearſed; ſuch canons, conſtitutions, ordinances, 
« {ynodal or provincial, or OTHER ECCLESIAS- 
* TICAL LAWS Or JURISDICTIONS SPIRITUAL, 
as be yet accuſtomed and uſed here in the 
church of England, which neceffarily and con- 

| a 3 *« ycniently 
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« yeniently are ' requiſite to put in ure and exe- 
cution for the time, not being repugnant con- 
trariant or derogatory to the laws or ſtatutes 
« of the realm, nor to the prerogatives of the 
regal crown of the ſame, or any of them, 
ſhall be occupied, exerciſed, and put in ure 
for the time, within this realm; and that the 
miniſters, and due executors of them, - ſhall 
not incur any damage or danger for the due 
*« exerciſing of the foreſaid laws, ſo that by no 
colour or pretence of them or any of them, 
the miniſter put in ure any thing prejudicial 
or contrary to the regal power or laws of the 
realm: any thing whatſoever to the contrary of 


* this preſent act notwithſtanding,” 


But the deſign was not compleated in that king's 
reign. ee abs ow 4 
In the reign of king Edward the ſixth, this mat- 
ter was again fet on foot; and by the 3 & 4 Ed. 
6. c. 11. it was enacted, that be king ſhould have 
power for three years, to appoint ſixteen of the clergy, 
whereof four to be biſhops, and fixteen of the tempo- 
ralty whereof four to be learned in the common law, 
to compile ſuch eccleſiaſtical laws as aforeſaid, not 
being repugnant to-the common law or ſtatutes of this 
realm. n 0 

And hereupon king Edward the ſixth directed 
a commiſſion to thirty two perſons; and after- 
wards appointed a ſubcommittee of eight per- 


ſons, to prepare the work and make it ready 


for the reſt, that it might be diſpatched with the 
more expedition. Which ſaid eight perſons were 
archbiſhop Cranmer, Dr Goodrich biſhop of Ely, 


Dr Cox the king's almoner, Peter Martyr doctor 


in divinity, William May and Rowland Taylor 
doctors of law, John Lucas and Richard Good- 


rich eſquires ; by whom the work was undertaken, 


digeſted, and faſhioned, according to the method 
ot the Roman decretals, and called by the name 


of Reformatio legum ecclefiaſticarum ; the ſtyle 


whereof 
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whereof was corrected and perfected by Dr Had- 
don and Sir John Cheek. But the king dying 
ſoon after, the royal confirmation thereof was not 
obtained. | 

In the reign of queen Mary, all the aforeſaid 
acts were repealed, by the ſtatute of 1 & 2 P. 
& M. c. 8. And fo the matter reſted till the firſt 
year of queen Elizabeth, when by the ſtatute of 
1 EL c. 1. the aforeſaid act of the 25 Hen. 8. 
c. 19. was revived, and extended to the queen, 
her heirs, and ſucceſſors (the reſt of the afore- 
mentioned acts ſtill remaining repealed). 
. In purſuance of which revival and extenſion, 
it was propoſed in convocation, in the fifth year 
of queen Elizabeth, to move the queen's majeſty 
in that behalf, and afterwards, by the endeavours 
of archbiſhop Parker, it was ſet on foot in the 
parliament of the 13 Eliz. and by a leading mem- 
ber recommended to the conſideration of the houſe 
o commons: but after that, we hear no more 
of it. | | 

So that by this ſtatute, until ſuch reformation 
as aforeſaid ſhall take effect, the canon law, fo 
far as the ſame was received here before the ſaid 
ſtatutes, and is not contrariant to the common 
law, nor to the ſtatute law, nor to the preroga- 
tive royal, is recognized and enacted to be in 
force by authority of parliament. Therefore the 
buſineſs upon this head muſt be, to inquire firft 
what is the canon law upon any point; and then 
to find out, how far the ſame was received here 
before the ſaid ſtatute ; and then to compare the 
ſame with the common law, and with the ſtatute 
law, and with the law concerning the king's pre- 
rogative (which alſo is a part of the common law): 
and from theùce will come out the genuine law of- 
the church, ; | 


Under this head concerning the canon Jaw, 
are to be reckoned alſo the conſtitutions and ca- 
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nons made in the convocation of the province of 


Canterbury, in the year 1603; and ratified by the 
king, for himſelf, his heirs and ſucceſſors: Which 
were alſo received and paſſed, about two years af - 
ter, in the province of York. 5 | 
Concerning the authority of theſe canons, and 
conſequently the power of the convocation to make 
laws (with the royal aſſent and approbation), much 
diſpute hath been made; but the matter ſeemeth 
now to be finally ſettled in the caſe of Middle- 
ton and Croft, M. 10 Geo. 2. In which, lord 
Hardwicke, then lord chief juſtice of the king's 


bench, delivered the reſolution of the court to 


this effect: “ One point in this caufe is, Whe- 


ce ther the makers of. the canons of 1603, had 
a power to bind the laity? They were made 
* by the biſhops and clergy in convocation aſ- 
ſembled by virtue of the king's writ, and con- 
firmed by his charter under the great ſeal; but 
the defect objected to them is, that they were 
* never confirmed by parliament, and for this 
reaſon tho* they bind the clergy of the realm, 
yet they cannot bind the laity for want of a 
parliamentary confirmation. And ſome of the 
counſel in their. argument ſeemed to admit it, 
by putting the caſe upon the foot of the an- 
cient canon law; but as the other counſel who 
argued on that ſide did not give it up, it is 
become neceſſary to examine and determine a 
point of ſo great moment to the conſtitution 
of England, in order to ſettle the law there- 
upon. And on the beſt conſideration we have 
been able to give it, we are all of opinion, 
that proprio vigore the canons of 1603 do not 
bind the laity; I ſay, proprio vigore, becauſe 
ſome of them are only declaratory of the an- 
cient canon law. They who look into Spel- 
man's collection, will find much matter in the 
ancient councils, that may ſerve for illuſtra- 
tion and ornament; but as thoſe were often 
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mixed aſſemblies, compoſed partly of clergy, 
and partly of laymen ; ſometimes the king with 
his nobility, at other times ſome of the com- 
mons likewiſe, are mentioned as preſent. But 
whether they had ſuffrages in theſe councils or 
not, and in what manner they were ſent thi- 


ther, whether by election, or by what other 


kind of conſtitution, is very uncertain and ob- 
ſcure. The like may be ſaid of ſeveral coun- 


cils held in the earlieſt times following the 


coming in of the Norman line; and after- 
wards there is a frequent mixture of the le- 
gatine authority, which aroſe merely by papal 
uſurpation. | 

«© Upon this important, queſtion therefore, it is 
proper for Judges to proceed upon ſurer foun- 
dations ; which are, the general nature and 
fundamental principles of our conſtitution, acts 
of parliament, and reſolutions and judicial opi- 
nions in our books; and from theſe to draw our 
concluſions. | 

«© No new law can be made to bind the whole 
people of this land, but by the king, with 
the advice and conſent of both houſes of par- 
liament, and by their united authority. New 
ther the king alone, nor the king with the con- 
currence of any particular number or order of 
men, hath this high power. The binding 
force of theſe acts of parliament ariſes from 
that prerogative, which 'is in the king our 
ſovereign liege lord; from that perſonal right 
which is inherent in the peers and lords 
of parhament, to bind themſelves and their 
heirs and ſucceſſors in their honours and 


dignities; and from the delegated power 
veſted in the commons as repreſentatives of 
the people; by reaſon of this repreſentation, 


every man is ſaid to be party to, and the con- 

ſent of every ſubject is included in, an act of 

parliament. | 18 
& But 
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„ But in canons made in convocation, and 


40 
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confirmed by the crown only, all theſe requi- 
ſites are wanting, except the royal aſſent; there 
is no intervention of the peers of the realm, 
nor any repreſentation of the commons. _ 

£ It warchid indeed by ſome of the avilians in 


this cauſe, that, even in parkiaments there is 
not an actual repreſentation of all orders and 


degrees of men, there being more ſubjects 
who do not vote in elections, than who do. 
But that doth not make it ceaſe to be a re- 
preſentation. It was impoſſible that all could 


«join in the election; and therefore our conſti- 


ec 
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cc 


tution hath fixed it in thoſe, who are poſſeſſed 
of the moſt valuable and fixed ſort of pro- 
perty. A notion alſo was advanced in this ar- 
gument, that the parſon repreſents the pariſh : 
But how can that be, when we all know, that 
the parſon is not elected by them? The writ 
is, to ſummon to convocation the whole cler- 


O; and the premonition is, that archdeacons 


and deans ſhall come in perſon, and the reſt 
by their repreſentatives. Theſe ſhew plainly, 
that the clergy only are called, and that the 
proctors are choſen to repreſent the clergy 
only. Hence. ariſes the diſtinction between 
canons made in ancient councils confirmed by 
the empire after it became chriſtian, and thoſe 
made — The emperor, according to Juſ- 
tinian and the Digeſt, had a. legiſlative power; 
and when they received his confirmation, they 
had their full authority. But that is not the 
caſe here: the crown hath. not the full legiſ- 
tative power; and it is therefore rightly ſaid 
in 2 Salk. 673, that the king's conſent to a 
canon in re ecclefiaſtica makes it a law to bind 


the clergy, but not the laity: And no one 


can ſay, that the conſent of the people is in- 
cluded in the royal confirmation. Another ar- 


gument is, that by our conſtitution the power 


« of 


40 
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« of impoſing taxes is co-extenſive with the power 


of making new laws. The parliament lays 
taxes upon all the people; but the clergy 
never pretended to tax any but themſelves. 
And it ſeems almoſt an abſurdity to ſay, that 
when the clergy in convocation cannot charge 


the laity with one farthing by way of tax or 


impoſition, cannot even create a new fee to be 


paid by them, yet that the clergy ſhould have 


it in their power to enact new laws, for diſo- 
beying which, - the laity ſhall incur the penalty 
of excommunication, which is to be carried 
into execution by the loſs of their liberty, and 
a diſability to ſue for and diſpoſe of their per- 
ſonal eſtates. This would certainly be to affect 
the laity in their property in a very high de- 
ee; and yet it is admitted, that the clergy by 
ynodical acts cannot charge the property of the 
laity. | | 
6 In all the acts of parliament ſince the re- 
forma ion, for confirming forms of prayer and 
other eccleſiaſtical conſtitutions, the preambles 
ſhew, that the clergy in convocation were only 
conſidered as the proper aſſembly to prepare 
and propound them, but not to enact or give 
them their force. It was objected indeed in 
this argument, that the confirmation by parlia- 
ment did not give being to them as laws, to 
bind the laity; but was deſigned merely to in- 
force them by rhe addition of temporal penal- 
ties. But that is not the only reaſon, tho? it 
is -one. The true uſe of theſe confirmations 
in parliament was, the extenſion of ſuch con- 
ſtitutions over the laity, who would otherwiſe 
not be bound. It hath alſo been ſaid, that at 
leaſt they ſhould bind the laity in re ecclęſiaſ- 
tica.— But this proves a great deal too much; 
there are. many- things of an eccleſiaſtical na- 
ture, which no canon can touch, as the caſe 
of tithes, the degrees of conſanguinity, and 


the 
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« the operation of adminiſtrations; and if this 
* argument would hold, they might overturn 


« the common law as to the heirſhip of lands, 
« and the diviſion of perſonal eſtates ; which 
ce would never be endured, for theſe are matters 


„ which have always been regulated by the le- 


ce opiflature.” And after conſidering the caſes 


which had been alledged on both ſides, he con- 
cludes upon the whole, and lays it down as the 


deliberate reſolution of the - whole court, that 
the canons of 1603 do not proprio vigore bind the 


_ laity, 


In the aforeſaid caſe, the point was not in queſ- 


tion, whether or how far the ſaid canons are ob- 


ligatory upon the clergy. It ſeemeth generally 
to be underſtood, that they are binding in that re- 


ſpect. And it is to be obſerved, that there are 
very many particulars in thoſe canons, which are 


taken from the ancient canon law received here 


before the ſaid ſtatute of the 25 Hen. 8. And 


therefore upon this head, it is to be inquired, 
how much of thoſe canons 1s agreeable to the an- 
cient canon law, and how much is added of new 
by the convocation of 1603: for in the former 


caſe, the ſame will be obligatory both upon the 


clergy and laity ; and in the latter caſe, upon the 
clergy only. 5 $i 
Yet there ſeemeth to be one exception to this 
general rule, and that is, with reſpe& to thoſe of- 
ficers of the eccleſiaſtical court which are laymen, 
as regiſters, proctors, and apparitors (and we may 
add alſo churchwardens, who are officers attendant 


on the courts of viſitation, there to give infor- 
mation of offences); for as to theſe, the tempo- 
ral courts in the adjudications which. have been 


made, do proceed upon a ſuppoſition that theſe 


canons are in force. But according to the fore- 


going doctrine, the diſtinction muſt be this: That 
the regulation of the officers according to the 


meaſures preſcribed by theſe canons, is not ſo * 
| 0 
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of neceſſity, as of convenience; that the canons 
in theſe reſpects are a good rule to go by, but 
not of peremptory obligation; and therefore that 
the authority which the court exerciſeth over its 
officers according to theſe canons, is not from the 
canons themſelves, but from that power which 
every court hath over its own officers, by the 
common law, by the ancient canon law, and by 
every law; for without this, there could be no 
courts at all. a | 


III. The Common law is ſo called, becauſe Hale's His. 
it is the common municipal law or rule of juſtice Com. Law. 
throughout the kingdom. For altho* there are 3 C. 10 Co. 
divers particular laws, ſome by cuſtom applied 
to particular places, and ſome to particular cauſes ; 
yet that law, which is common to the generality 
of all perſons, things, and cauſes, and hath a 
ſuperintendency over thoſe particular laws that 
are admitted in relation to particular places or mat- 
ters, 1s the common law of England. 

This is uſually called lex non ſcripta; not as if 

all thoſe laws of which it conſiſteth were only oral, 

or communicated from the former ages to the 

latter merely by word; for all thoſe laws have 

their ſeveral monuments in writing, whereby they 

are transferred from one age to another, and with- 

out which they would ſoon loſe all kind of cer- 

tainty; for as the civil and canon laws have their 

canons, decrees, and decretal determinations in 

writing, ſo thoſe laws of England which are not 
comprized under the title of acts of parliament, 

are for the moſt part extant in records -of pleas 
proceedings and judgments, in books of reports 

and judicial deciſions, in tractates of learned mens 
arguments and opinions, preſerved from ancient 

times, and ſtill extant in writing: But they are 

ſtyled anwritten laws, becauſe their authoritative | = 
and original inſtitutions are not ſet down in wri- | 
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ting in that manner, or with that verbal explicit- 


neſs, that acts of parliament are; but they are 


grown into uſe, and have acquired their bindi 

power and the force of laws, by a long and im- 
memorial uſage, and by the ſtrength of cuſtom 
and reception in this kingdom; the matter in- 


deed, and the ſubſtance of thoſe laws, are in 


writing, but the formal and obliging force or 
power of them grows by long uſe and cuſtom. 
or cuſtom, generally received in this kin 
obtains the force of law ; and is that which gives 
wer ſometimes to the canon law, and ſometimes 
to the civil law, in the reſpective courts wherein 
they are in uſe; and again, controlls both, when 
they croſs other cuſtoms that are generally re- 
ceived in the kingdom. e 0 
As to the riſe and original of this common law, 
it is to be underſtood, that after the decay of the 
Roman empire, this nation was invaded by ſeve- 
ral different people; each of whom, more or 
leſs, introduced their own laws in the places 
where they ſettled. When the kingdom became 
united under one monarch, the ſeveral laws were 
collected and formed into one general law of the 
, Alfred, who was the firſt ſole monarch after 
the Saxon heptarchy, about the year 896, col- 
lected all tha laws into one book, and commanded 
them to be obſerved throughout the whole king- 
dom, which before only affected certain parts 
thereof. | x ls 
After him, Edward the confeſſor, who began 
his reign in the year 1041, out of the former laws 
compoſed a ſyſtem which he called the common 
law; upon which account he is ſtyled by our 


bhiſtorians, the reſtorer of the Engliſh laws. 


Afterwards, William "the conqueror, with the ad- 
vice of his council, on conſideration of all the 
laws and cuſtoms, abrogated ſome, and eſtab- 


2 liſhed 


enacted in parliament or great councils before 
— a 0 the . 


ern. 


liſhed others; to which he added ſome of his 


own country laws, which he jndged moſt to con- 
duce to the preſervation of the peace. - | 
Wilkam Rufus, his fon, broke thro the ancient 


laws and cuſtoms which his father had eftabliſhed. 


But the conqueror's next ſon, king Henry the 
firſt, ſurnamed Beauclerk, from his eminent learns 
ing, aboliſhed all the evil cuſtoms which his bro- 
ther had introduced, and reftored the laws of 
Edward the confeffor, with thoſe amendments 
which his father had made by the advice of his 
barons. | | 


The next ſucceeding kings, in like manner, 
confirmed all the aforeſaid laws and cuſtoms, 


: 


and enacted new laws as occaſion required, by 
the advice and conſent of the great council of 
the realm; the original records of which being 
loft, they remain only now as parts of the com- 
mon law. 1 - 4 

For we have no original or authentic tranſcripts 
of acts of parliament, ancienter than the reign of 
king Henry the third. But undoubtedly ſuch 
there were. And many of thoſe things that we 
now take for common law, were originally acts of 

arliament, tho* now not to be found of record. 
And if in the next age, the ſtatutes made in the 
time of Henry the third and Edward the firſt 
ſhould be loſt, yet even thoſe may poſſibly in fu- 


ture times paſs for parts of the common law; 


and, indeed, by long uſage, and the many re- 
ſolutions grounded upon them, and by their great 
antiquity, they ſeem even already to be incorpo- 
rated with the common law: and that this is ſo, 
may appear, tho* not by records, for we have 
none ſo ancient, yet by authentic and unqueſtion- 
able hiſtory, wherein a man may without much 
difficulty find, that many of thoſe matters which 


are now uſed and taken for common law, were 
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the reign of kin Henry the third. But yet, thofe 


conſtitutions and laws being made before time of 
memory, do now obtain, and are taken as part 


of the common law and immemorial cuſtoms of 


the kingdom; and ſo they ought now to be eſteem- 
ed, tho in their original they were acts of parlia- 
ment. | SY. | 
And this common law hath been committed 
to writing, and delivered down to the . preſent 
times, in the works of divers learned men. 

_- Particularly, the famous and learned Glanvil, 
5 chief juſtice in the reign of king Henry the 


- | ſecond, wrote a book of the common law, which 


is ſaid to be the moſt ancient compoſition on that 
ſubje& now extant. | | 
Bratton, who was a judge in the reign of king 
Henry the third, wrote a very learned treatiſe of 
- the common law, towards the latter end of that 
king's reign ; which is held in great eſtimation to 
this day. N . 
Britton, who, as ſome ſay, was biſhop of Here- 
ford, or, as others ſay, was a judge, (and per- 
haps he might be both, ) in the times of king 
Henry the third, and king Edward the firſt, com- 
ſed a learned work on the common laws of Eng- 
„land, which was publiſhed in the fifth year of king 
Edward the firſt. | _ 
The book called Fleta, was written by ſome 
learned lawyer, who being committed to the pri- 
ſon of the Fleet, had leiſure to compile it there, 
and therefore ſtyled it by the name of the Fleet. 
The author thereof is unknown; but it appeareth 
in his book that he lived in the reigns of Edward 
the ſecond and Edward the third. 
And from theſe, and other books of the com- 
mon law, and from original records and other au- 
thentic monuments, that great lawyer Sir Edward 
Coke, afterwards lord chief juſtice. of the king's 
bench, in the reign of king James the firſt, com- 
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whatſoever; by virtue whereof, they controll, 
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PREFACE, 


ofed his four books of Inſtitutes, which are de- 
ſervedly eſteemed as moſt valuable repoſitories of 
the common law. e, are LY 

Under this head concerning the common law, 
are to be conſidered alſo Judicial deciſions, * or 


\ determinations in the counts” of juſtice. Which 


altho* by virtue of the laws of this realm they 


ind as a law between the parties thereto, as to 
che particular caſe in queſtion, until reverſed by 


writ of error; yet do not make a law 
ſo called (for that only the king and parliament 
can do): yet they have a great weight and au- 


thority in expounding, declaring, and * 


ing what the law of this kingdom is; eſpecially 


when ſuch deciſions hold a conſonancy and con- 


gruity with reſolutions and deciſions of former 
times. eee N | 


Of theſe deciſions, in the temporal courts, 
there are abundant inſtances in the books of re- 
ports: but of caſes adjudged in the eccleſiaſ- 
tical courts, no collection hath been publiſhed , 


which hath been one cauſe why the law and prac- 
rice of thoſe courts is not ſo generally under- 


Hereunto may be added alſo the Regiſter of 


writs: Which writs, altho* they are not ſtrictly 
law, yet being compiled with the utmoſt caution 
and jud 


ent, by the moſt eminent and expe- 
rienced ſages of the law, are deſervedly eſteemed as 


of very great authority. 
IV.” The STxTv+ 2 law is made by the king, 


the lords ſpiritual and temporal, and commons 
in parliament aſſembled ; that is, by the united 
FN of the whole kingdom, either in per- 


ſon or by repreſentative. And this is that which 
ves unto acts of parliament their ſtrength and 
jority above all other laws in this kingdom 
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which in many inſtances have concurrent juriſdic- 
eccleſiaſtical 


a A 
determined, namely, the courts of An ly 


. - ther things relative thęreunto, as 1 


rh 


was obſerved before a0. woe mi the reign o 
acted in every king and 1. 
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time, except only during 11 of Fig 


Edward the fifth. By which means 

of upwards of 500 n. they 

become very numerous, and not a Vale 

ſo that there is need of -angther Jan uſtinian 0 


Lader an beads oe are Up e eehen te 


Thirty nine articles. of religion, \ he * 
convocation, in the year 1562; — 


and di igeſt them. 24 


ner, the Rubrick of the book of common rrp 


Which being both of them eſtabliſhed 
of — de kee fer oth 
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THESE are the conſtituent 
liſh accleſiaſtical law, as s e 
the eccleſiaſtical courts, and in t 


mon law. But beſides theſe, pb are — 6 f 


and 2 


tion; and in e indeed moſt 
ters of conſiderable conſequence are how. u 


exchequer, and in the cheſe 
cognizable matters of tithes and modus's for 8 


fame, cauſes matrimonial and teſtamentary | 


guardlians, Auen EXEecutars | 
= cart of the intereſts of infants, . 

and legacies, and many ather ſu The: 
And in theſe courts. the determinations are made 
according to — rules of equity, and good con- 
Jones en rmpes eſpecially they Abe 
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in caſes where no proviſion, or not ſufficient pro- 
viſion is made hy the ordinary courſe of law; 
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auch ſometimes, they will mitigate the rigour of 


the commons; law, where by eircumſtances ther 


dhe à peculiar hardſhip or inconveniencg. 

— pareioular'-caſe iniqueltion:» hut, ordinarily, 
ua nos detarmine again che known and 
kihed mnie of the common law, much 
lee rebeve agnanit an act of parliament, for that 
ea hliſhed it - ihren wn ani gate 41947 
hb 29 n mic Bl: to net bod n 
A % hüt i delivered concerning the thirty 
nine artieles aboye, it is to be: obſerved, that 
irhat js alledged from thence in the following book. 
io in nt as matter of doctrine, but as mat- 
ten off l points of doctrine being foreign to the 
author's whole deſign. 
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Fl 
In Hike msaner in delivering matters of law, 
the author taketh not upon him to: cenſure or ap- 
prove this or chat regulation or eſtabliſnment; it 


being his provide to inquire, not what the law 


bught to be; bus! what it is: and he hopeth that 
the few obſervations which will, oceur, will ap- 
not to be ſtreised or impertinent deductions, 
A enn undeniable evidence 
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It ſometimes happeneth, that the ſame law fal- 
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In gung antharkies the nation hath FRI 
it indiſpenſable,” to attribute to every man What is 
his on; having often obſerved, not without ſome 
— — of indignation,” authors of great name 
borrowing from others without achnowiedging the 
debt. Therefbre he alledgeth his vsuchere V ber 
all oceaſions, of what credit ſoever they ee 
endeavouring at the ſame time, not to —— 
burden upon any one than he can very — 
but proportioning his authorities according to che 
difficulty and importance of the points to be diſ- 
cuſſed; not vouching authors of leſs eminent diſ- 
tinction, for poſitions of very great moment; nor 
thinking it needful to multiply authorities in points 
not controverted, where the firſt author hath de- 
* the law, and r 


we cannot Sl a cefoekt be 41 with- 
. out ſearching the en, z conſequently, it 
hath been endeavoured to repreſent not only the 
law, but the hiſtory of that law, in its ſeveral 
— . — Ts firſt beginning under the 
Cghriſtian emperors till its arrival in England; 
from thence, during the Daniſn and Saxon pe- 
riods, to the Norman conqueſt; from the Norman 
conqueſt, to the reformation; 1 — the _ 
mation to the preſent time.” ee e 


? {la like manner it. might yg curious, bags with! 
not difficult to any perſon well {killed in eccleſiaſ- 
rical hiſtory, to trace out the ſeveral peculiar doc- 
trines (not to be found in the holy ſcriptures) 
which are or have been profeſſed from time to 
time by * ſects and denominations of Chriſ- 


tians.] 
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It is to be lamented, 3 
ſors of the civil and canon law on the one hand, 


and of the common law on the other, ſo little of | 
candour-is to be found; inſomuch that it may be 


laid down as one good general n | 
uch 


tion, that what a common lawyer vo for 
the church, and a cancnift or (civilian | voucheth 
againſt it, n of ſo much the 
3 | 
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minations in the ſame court have been various. 


For tho truth is ſtill the ſame, yet the appre- 
henſions of men concerning it are different. And 
err a” ary OE e Ik 
N | | CR [T4 5 
Wine cmd 01 22 

One ding kucher z is to Dee in all 
che books of this kind chere is a diſtaſteful. in 
termixture of Latin and E throughout ; 
occaſioned by the Roman and canon laws 
(and in conformity thereunto, our own: provincial 
and legatine conſtitutions) being written in tlie 
Latin tongue: Theſe the author hath taken the 
liberty to echibit in an Engliſh literal tranſſa · 
tion; judging it no more reaſonable to preſerve 
in theſe the Latin diction, than in reciting the an- 
cient ſtatutes and authorities . * com . 1055 to 
Lo gh the erw N Laich 28 
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8 0 nh * the printed: authorities of which 


the Suche hach availed hindſelfe: i T 4 
Theta we en Ft af 5 which A hath : 


1 Err to ſeveral of his learned friends. 
* | Amongſt 
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| Amongſt whom, he begs leave to render his 

| ons net 
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(Upon bock which 3 bes ig /boutd 10 
apres his obligaciuns, to Thomas Simpſom, ef- 
quire, clerk of the peace for the county f Cum- 
pear yr | 

JJ wit. 00: porno onnoaghi. vir ian? 
hoped, wilt excoſe the: mention of his name * 
enen feveral-valuible afſiftances. 
Bu! * Dinh dannen 02 Damn 10 
Aber rodenun of che. dune honoufable fe 
ciety, William Selwyn, eſquire, hath been ſo: kind 
as to communicate ſome very accurate and judi- 
2 ny ry r Wes — 8 of 
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—— ar 10 (in: 
bannen worthy facceiior) Dr Tepham, judge of 
we prevogarive chunt ar. York 31 and. to Wilkera 
Milbogme, 1 gocher Tommy maar Ty 
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cially, to lun Kicolfon, el 
qui, 65 unto whom it is owing, 
Un bon is much more perfect in many re- 
f than otherwiſe it would have been. From 
at inſeparable quality of true knowledge, a 
readineſs to commuα,ꝭõtne, which he enjoys in full 
"mage it is hoped, that this gentleman will 
ortly oblige the world with the hiftory of the 
two Northern counties of Weſtmorland 3 Cum- 
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civil, religious, military ; for which he- hath- col- | 
leted moſt ample materials; and from which, 


eſpecially the laſt 9 2 none re- 
ſpecting more particularly the. er ſervice, and 
— 2 


cuſtoms of the ſeveral manors incident 


thereunto, will accrue a moſt valuable acquiſition 


to the knowl of that grand ſyſtem of military 
policy, the — feudal law. 5 | 


There are alſo other particulars, which it will 
eaſily appear are not the author's own : for which 


be is not at liberty to expreſs his publick acknows | 
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| Abbot. 


BBOT is a word of oriental extraction, from the 
A Syriac Abba, father; as that, from the 3 Ab, 
of the ſame ſignification: and, if we may aſcend 
ſtill higher, that word it ſelf (as many others which oc- 
cur in that language) proceedeth from the voice of na- 
ture; being one of the moſt obvious ſounds, to expreſs 
one of the firſt and moſt obvious ideas. 
The general law concerning abbies and other religious 
houſes, is inſerted under the title Ponaltery, 


— 


Abeyance. 


BEYANCE, from the french bayer, to expect, is A. 
that which is in expectation, remembrance, and 
intendment of law. By a principle of law, in every land 
there is a fee ſimple in ſome body, or elſe it is in abeyance ; 
that is, though for the preſent it be in no man, yet it is in 
expectancy belonging to him that is next to enjoy the land. 
1 Infl. 342. | - 
Thus if a man be patron of a church, and preſenteth a 
clerk to the ſame; the fee of the lands and tenements 
pertaining to the rectory is in the parſon : but if the par- 
ſon die, and the church becometh void, then is the fee in 
abeyance, until there be a new parſon preſented, admitted, 
and inducted. For the frank tenement of the glebe of a 
parſonage, during the time the parſonage is void, is in no 
man; but in abeyance or expectation, belonging to him 
who is next to enjoy it. Terms of the law: EY 


Li 


Abjuration. See Church. 
Acceſſion day. See Holidays. 


„„ CESS: Acclyth, 
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COLY TH, acolythus, axixovbo;, in our old engliſh 

8 called a colet, was an inferior church ſervant, who 

next under the ſubdeacon waited on the prieſts and dea- 

cons, and performed the meaner offices of lighting the 

candles, carrying the bread and wine, and. paying other 

ſervile attendance. Kennet's Paroch. Antig. Gloſh v. 
Acolyth. | e 
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Admintſtratton. 
HE adminiſtration of inteſtates effects, being con- 
nected in many particulars with the law concerning 
laſt wills and teſtaments ; the whole is treated of together 
under the title Mills. . 
Admiſſion. See Benefice. 
Acdulterp. See Lewdneſs.. 
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Le eee mis ſays, that by the civil law: none 
could be advocate, but he, who had ſtudied for 
- years. Lind. (Edit. Oxon.) 76. 
1 Blut this. is mitigated, by a conſtitution of archbiſhop 
_ Piectbam, to three years: By which it is injoined, that 
p none ſhal} be permitted to exerciſe the office. of advocate, 
unleſs he ſhall have been for three years atleaſt a diligent 
hearer of the canon and civil law. And he ſhall give 
proof of this by his own oath, if the ſame ſhall not appear 


1 8 Who may bez a 
1 1 five 


= - by proper teſtimony, or by the notoriety of the fact. 
—_ Lind. 75. 

l i | | Generally, by the ufage and practice of England and 
: | 4522 other countries at this day, a perſon may be admitted to 
} > | this office, who has taken a doctor of laws degree. Ayl. 


Parerg. (2d Edit.) 54. L 
; | 7 


Auödorate. 3 
By this ſtatute of the 3 7. 8 No retuſant zonvif? ſhall 

practiſe in the civil law as advocate. ſ. 8. | 

2. By the ſeveral ſtamp acts; every admiſſion of any Admiſſion, 
erſon to the office of advocate, ſhall be upon a treble 40s. 


np. | 

3. Ortho, He who deſireth to be promoted to the office Oath, 
of advocate generally, ſhall make oath before the dioceſan 
Where he was born or doth inhabit, that in the cauſes 
Which he ſhall undertake he will perform the part of a 
Faithful patron, not to pervert or delay juſtice to the ad- 
verſe party, but by defending the cauſe of his client by law 

and reaſon. Alſo in matrimonial cauſes and elections he 
ſhall not be admitted to plead, unleſs he will take the like 

oath particularly therein; nor in other cauſes before an 
eccleſiaſtical judge ſhall he be admitted for a longer ſpace 
than three terms without ſuch oath, unleſs it be in behalf 

of his own church, or for his lord, or known friend, or 

for a po man, a ftranger, or perſon in miſery, And all 
who ſhall act contrary hereunto, ſhall be ipſo facto ſuſ= 
pended from their office until they ſhall make competent 
ſatisfaction, and ſhall be otherwiſe duly puniſhed upon 
conviction of their offence. Athon. (Edit, Oxon.) 70. 

And by a conſtitution of Othobon : No perſon ſhall be 
admitted to be advocate in any cauſe, unleſs he ſhall firſt 
produce a certificate of the ſaid oath being made from the 
dioceſan before whom he was ſworn, or ſhall take ſuch 
oath again. Athon. 123, 

4. Can. 130. For the furtherance and increaſe of learn- — 2 in ge» 
ing, and the advancement of civil and canon law; it is 
ordained, that no proctor exerciſing in any of the arch- 
biſhops courts, ſhall entertain any cauſe whatſoever, and 
keep and retain the ſame for two court days, without the 
counſel and advice of an advocate, under pain of a year's 
ſuſpenſion from his practice: neither ſhall the judge have 

power to releaſe or mitigate the ſaid penalty, without ex- 

preſs mandate and authority from the archbiſkop. 

And by Can. 131. No judge in any of the faid courts 

ſhall admit any libel or any other matter, without the ad- 

vice of an advocate admitted to practiſe in the ſame court, 

or without his ſubſcription ; neither ſhall any proctor 
eonelude any cauſe depending, without the 1 of 
the advocate retained and feed in the cauſe: which if any 
proctor ſhall do or procure to be done, or ſhall by any 
colour whatſoever Jefraud the advocate of his duty or fee, 
ot ſhall be negligent in repairing to the advocate and re- 
— 32 quiring 
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* his advice what courſe is to be taken in the cauſe; 
le ſhall be ſuſpended from all practice for the ſpace. of fix 
months, without hope of being thereunto reſtored before 

: the ſaid term be fully complest. I 
In caſe of inhi- 5. Can. 96. No inhibition ſhall be granted out of the 
ditions, archbiſhop's court, at the inſtance of any party, unleſs it 
be ſubſcribed by an advocate practiſing in the ſaid court; 
which the ſaid advocate ſhall do freely, not taking any 
fee for the ſame, except the party proſecuting the ſuit do 
voluntarily beſtow ſome gratuity upon him for his counſel 
and advice in the ſaid cauſe : The like courſe ſhall be uſed 
in granting forth any inhibition at the inſtance of any 
party by the biſhop or his chancellor againſt the archdea- 
con, or any other perſon exerciſtng eccleſiaſtical juriſdic- 

- tion, And if in the court or confiſtory of any. biſho 
© there be no advocate at all; then ſhall the ſubſcription of 

a proctor practiſing in the ſame court, be held ſufficient. 
Snborning wit- 6. Otho. All advocates ſhall take care that they do not 
— ſuborn witneſſes by themſelves or by any other, or inſtru 
the parties either to ſuggeſt what is falſe or ſuppreſs the 
truth. And all who ſhall act contrary hereunto, ſhall be 
ipſo facto ſuſpended from their office until they ſhall make 
competent ſatisfaction, and ſhall be otherwiſe duly puniſh- 

ed upon conviction of their offence. - Athon. 70. 
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Advowſon. 


dates of, To T HE right of adyowſon, or of preſenting aclerk to 
J the right of ad- _ the biſhop, as often as a church becomes vacant, 
VvVowſon. was firſt gained by ſuch as were founders, benefactors, or 
a maintainers of the church; either by reaſon of the foun- 
dation, as where the anceſtor was founder of the church; 
or by donation, where he endowed the church; or by 
reaſon of the ground, as where he gave the ſoil whereupon 

+ the church was built. 1 ft. 119. ** 
For although the nomination of fit perſons to officiate 
throughout the dioceſe was originally in the biſhop, and 
in no other, yet when lords of manors were willing to 
build churches, and to endow them with manſe and glebe, 
for the accommodation of fixed and reſiding miniſters, the 
biſhops on their part (for the encouragement of ſuch 
pious undertakings) were content to let thoſe lords have 
the nomination of perſons to the churches ſo built and en- 
> | dowed 
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dowed by them; with reſervation to themſelves of an 
intire N to judge of the fitneſs of the perſons ſo nomi- 
nated. And what was the practice, became in proceſs of 
time the law of the church. Gihſ. (2d Edit.) 7565. 
They were called advocati and patroni, becauſe they 
were bound to protect and defend the rights of the church, 
and their clerks, from oppreſſion and violence. Gi, 
* 5 The right of nominating, which at firſt was an- Advowſon ap- 
nexed to the perſon building or endowing the church, be- Pendant. 
came by degrees appendant to the manor in which it was 
built. For the endowment was ſuppoſed to be parcel of 
the manor, and the church was built by ſuch lord for the 
uſe of the inhabitants of his manor; and the tithes of the 
manor were alſo annexed to the church. Upon all which 
accounts, it was moſt natural for the right of advowſon 
(which was now become hereditary) to paſs with the ma- 
nor, or with ſuch part of it, as might at any time be grant- 
ed or aliened together with the advowſon: to which 
[ehether to the «Sale, or part) jt is therefore ſajd to be 
appendant; that is, to the demeſnes, which are of perpe- 
tual ſubſiſtence, but not to rents or ſeryices, which (tho' 
parcel of the manor) may be extinguiſhed, and cannot 
therefore ſupport ſuch appendaney. Gig. 757. Wat), 
C 5 


i he that is ſeiſed of a manor, to which an adyowſon 
is appendant, grants one or two acres of the manor, to- 
gether with the advowſon ; the advowſon is appendant to 
ſuch acre : eſpecially after the grantee hath preſented, 
rn | | 

Zut his feoffment of the acre with the advowſon ought 
to be by deed, to make the advowſon appendant ; and 
the acre of land and the advowſon ought to be granted by 
the ſame clauſe in the deed: for if one having a manor 
with an advowſon appendant, grant an acre parcel of the 
ſaid manor, "and by another clauſe in the ſame deed grants 
the advowſon ; the adyowſon in ſuch caſe ſhall not paſs 
as appendant to the acre: but if the grant had been of the 
intire manor, the advowſon would paſs as appendant. 80 
if an huſband ſeiſed in right of his wife of a manor to 
which an advowſon is appendant, doth alien the manor 
by acres to divers perſons, ſaving one acre; the advowſon 
ſhall be appendant to that acre. Or if a leſſee for life of 
a manor, to which an advowſon * alien one acre, 
with the advowſon appendant, the advowſon is thereby 
appendant to that acre. Watf. c. 7. | | 
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E eyer eſteemed patron of the vicarage, tho by ſame r- 
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Advowvſon. 


- An advowſon of a vicarage may be appendant to à par: 
GP: as being derived and endowed out of the ſame, 


pan which account it is, that if a parſon be patron of 2 


vicarage, and doth leaſe the parſonage to another, the 


tronage of the vicarage ſhall paſs as incident thereunto. 
And upon the ſame account, the rector of 8 


dinance or compoſition or by the king's grant it may be 
appointed and ſettled otherwiſe. And ſo may even an 
5 of a vicarage be appendant unto. other things, 
as to a manor, hy reſervation upon the apprapriation, be- 
cauſe the advowion of the rectory was appendast there: 


8 * - . 


unto; as alſo by the grant of the parſon, before the. time 
of memory. And in this caſe, altho' the act of appro; 
priation be not extant, yet the uſe of preſenting time out 
of wind is a ſufficient. evidence of the appendancy to the 
manor, contrary to the common right. Waif, c. 7. 
1 The right of adyowſon, tho appendant to a manary 
caſtle, or the like, may be ſevered from it; and being fer 
vered, is become an advowſon in grols, And this 
be effected divers ways: As, 1. If a manor or other this 
to which it is appendant is granted, and the advowion 
excepted. 2. If che advowſon is granted alone, without 
the thing to which it was appendant. 3, If an aduowꝰ 
ſon appendant is preſented to by the patron, as an adyvow- 
ſon in groſs. Gibſe 2877 I nt ol 
A diſappendency may be alſo temporary; that. is, the 
pendancy, tho turned inte groß, way zeturn; As: x, 
the advowſon is excepted in a leaſe of a, Manor far life; 
during the leaſe, it is in groſs ; but when the leaſe ex; 
pires, it is appendant again: 2. If the advoſon is granted 
for life, and another enfeoffed of the manor with tha 
e ; in ſuch caſe the reyetſian of the aduow- 
n paſſeth, and at the expiration, of the grant, it ſhall be 
appendant: 3. If the advowſon is allotted. te one c- 
parcenet, and the manor, to another, and ſhe who had the 
advowſon dies without iſſue, it is appendant again: And 
ſo, if the demeſnes are allotted to the ane, and che ſer- 
ices to the other, the adyowſon becomes in groſs 3 but if 
the one die without iſſue, and the manor deſcend. to her 
who had the ſervices,” the advowſon becomes: appendant, 
as, it was before: 4, I tenant in tail aliens fome part of the 
manor with the advowſon, and the. alienee grants the ad- 
vowſon to a ſtranger; or if a common [perſon hath an 


advowfon appendant, and a ſtranger- preſents his clerk, 


who is in by fix months; in both theſe caſes, the rome 
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ſon is made diſappendant ; but yet, if in the firſt caſe the 
land aliened is recovered by tenant. in tail, and in the 
ſecond caſe the rightful patron recovers, the appeadancy 
returns. 5. Where an advowſon is appendant to a ma- 
— and the owner mortgages the manor in lee, ex- 

cepting the advowſon, by this means it is become in groſo : 
but if the money be paid punctually at the da Ys then it ĩs 
become appendant again, and if it is paid after the day, 
it is appendant in reputation, and may paſs by the natne 
of an advowſon appendant, in a grant or other con 
ance, tho' in reality the appendancy is deſtroyed; for if it 
is ſevered one inſtant from the manor by the act of the 
party, it is then in groſs, and not appendant: 6. So where 
the owner of a aaanor, to which an advowſon was ap» 
pendant, actepts a fine of the advowſon, with a grant and 
render back of every ſecond turn ; now, for ſuch turn 
— advowlon is in — 5 but for other turns the 

{till continues: But if a man levy a fine of che ad- 

— — and accepts à grant and render, the appendancy 
is quite gone, becauſe there was an inſtant of time, in 
which it became ſevered : 7. So where there are two co 
parceners of a manor to which an advowſon is 1 
and they make partition of the manor, without tak 
notice of the advowſon; at every other turn it is Nil 
appendant: But if there had been any expreſs exception 
of the advowſon, it would then be in role Gibſe. 757. 
But in the caſe of the king, by the ſtatute of Prero- 
gativa regis, 17 Ed. 2. e. 15. When the king giueth or 
grauteth land er @ maner with — , tent he¹¹ỹ,ãu¹i 
make expreſs mention im his deed or writing of adveuſons of 
churches when they fall, belonging to ſuch maner or land, at 
this day the king reſerveth to himſelf ſuctb advowſons, albeit . 
among other perfons it hath been obſerved other tui ſe. 


 Giveth or granteth] But when he r2/toreth, is in caſe of 
ties reſtitution of a biſhop's temporalties ; then advowſons 
paſs without expreſs mention, or any words equivalent 
thereto, 10 Co. 64. 


Without he make expreſs mention] Either by name, ar wich 
the appurtenantes, or as folly and perfect, or in ns ample 
manner aud farm, or the like; which have been adjudged 
equivalent to an expreſs mention: becauſe the grantee 
may inquire what the appurtenances were, and in what 
manner and form 5 was held; and foraſmuch as the un- 
certainty may be reduced to a certainty by inquiry or cir- 
2 the grant is good. 10 Co, 64. » $543 
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Other perſons] The law, in the caſe of a common per- 
ſon, is thus ſet down by Rolle, out of the ancient books: 
If a man ſeiſed of a manor to which an advowſon is ap- 
pendant, aliens that manor, without ſaying with the ap- 
purtenances (and much more without naming the advow- 
ſon) yet the advowſon ſhall paſs; for it is parcel of the 
manor. 2 Rolfs Abr. 60. gs ; | 

4. The right or property which a patron hath in an 
advowſon, will not warrant a plea (as it is in temporal 
property) that he is ſeiſed in his demeſne as of fee; but 
only, ſeiſed in fee. The reaſon of which is, becauſe that 
inheritance, ſavouring not de dome, cannot either ſerve for 
the ſuſtentation of him and his houſhold, nor can any 
thing be received for the ſame, for defraying of charges. 
And in the caſe of Jobn London and the church of South- 
well, where the words of the leaſe were, commodities, 
emoluments, profits, and advantages, to the prebend be- 
longing; it was adjudged, that the advowſon could not 
paſs by the ſaid words, becauſe all of them implied things 
gainful ; which (as was added) is contrary to the nature 
of an advowſon, regularly. 1 Inf. 179, 

And hereby it appeareth, how the common law doth 

deteſt ſimony, and all corrupt bargains for preſentations 
to any e wig but that a fit perſon, for the diſcharge of 

the cure, ſhould be preſented freely without expectation of 
any thing. Nay ſo cautious is the common law in this 

point, that the plaintiff in a guare impedit could recover no 

damages for the loſs of his preſentation, until the ſtatute 

of the 13 Ed. 1. c. 5. And that is the reaſon that guar- 

dian in ſocage ſhall not preſent to an advowſon, becauſe 
he can take nothing for it, and by conſequence he can- 

not account for it; and by the law he can meddle with 

nothing that he cannot account for. 1 Ii. 17. | 

Which ſaid doctrine, and the plain tendency thereof, 

are exactly agreeable, not only to the nature of advow- 
ſons, which are merely a truſt veſted in the hands of pa- 

trons by conſent of the biſhop, for the good of the church 

and religion; but alſo to the expreſs letter of the canon 

law, the rule of which is, that the right of patronage, 
being annexed to the ſpiritualty, cannot be bought or 

fold. So that the notion and practice of making merch- 

andiſe of advowſons and next avoidances, is not eaſily re- 

conciled, either to the laws of the church, or to the an- 

cient laws of the land, or to the nature of advowſons, 
. ebnſidered as truſts for the benefit of mens ſouls. Nor 
, Goth it follow, either from the patron's being now veſted 
8 A | > is ; 24 with 
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with that right by the common law, or from its being 
annexed to a temporal inheritance, that it is it ſelf a tem- 
poral inheritance, or ought (legally ſpeaking) to be con- 
ſidered otherwiſe than as a ſpiritual truſt ; ſince it is cer- 
tain, that the foundation of the right was the conſent of 
the biſhop; and as to what is called appendancy, it 
amounteth to no more than this, that a'truſt of a ſpiritual 
nature, and for ſpiritual ends, ſhall reſt in the ſame per- 
ſon to whom the temporal inheritance doth belong. For 

the ſeparation of advowſons from the manors, and the 
grants of next avoidances and the like, were ſteps taken 
afterwards, and what undoubtedly were never thought of 
by the biſhop upon the firſt conceflion 5 who had nothing 
in his eye but, the encouragement of ſuch pious founda- 
tions, and a reaſonable reſpect to the founder (who was 
ſuppoſed to 'dwell there) in the nomination of ſuch a 
clerk as might be acceptable to himſelf ; under the re- 
ſtraint, of being admitted or not admitted by the biſhop. 
Gib. 758. % e | | 

1 2 equity of which union of the advowſon to the 
manor, ſeems to be the foundation of that maxim of the 
canon law, jus patronatus tranſit cum uni ver ſitate niſi ſpe- 
cialiter excipiatur.; and of the common law, that the ad- 
vowſon paſſeth with the manor of courſe, without any 
expreſs words to convey it; for tho' it be otherwiſe in the 
caſe of the king, yet that is upon the foot of the ſtatute 
of Prerogativa'regis, and not of the common law. Gib. 


To this purpoſe it is material, that the canon law ex- 
preſsly forbad the obtaining and procuring of next pre- 
ſentations ; as we find in a decretal epiſtle of pope Alex- 
ander the third to the biſhop of Exeter; upon which, the 
rule of the law is, that he who purchaſeth an advowſon 
ought to be deprived thereof. Gibſ. 758. G 

8. Advowſon being an inheritance incorporeal, and not Ho grantable, 
lying in manual occupation, cannot paſs by livery; but 5 
may be granted by deed, or by will, either for the in- 

heritance, or for the right of one or more turns, or for 

as many as ſhall happen within a time limited. But this 

general rule, with regard to advowſons in groſs, next 
avoidances, and the like, is to be underſtood with two 
limitations: "4, 188 5 

(I.) That it extends not to eccleſiaſtical perſons of any 

kind or degree; who are ſeiſed of advowſons in the right 
of their churches ; nor to maſters and fellows of colleges, 


* 


* of. hoſpitals, vids: are ſeiſed in right of 
their houſes : all theſe being reſtrained (che hiſhops by 
the 1 El. c. 19. and the reſt by the 13 Kl. 6. 10.) from 
making any 8 — of things corporeal, of which a 
rent or annual profit may be reſerved; and of that ſort, 
advowſons and next avoidances, which are. incorporeal 
and lie in grant, cannot be. And therefore ſuch grants, 
however confirmed, are void againſt the ſucceſſor ; tho 
they have been adjudged to be good againſt the grantars 
S8 dean, maſter, or guardian) during their own 


big Where the right of granting is abſolute and indiſ- 
dutable; yet a grant cannot be made by a common per- 
Ea, whi the church is void, ſo as to be intitled there- 
by to ſuch void turn. For however the Jvoidance that 
ſhall happen next after, or the inheritance of the ad- 
vowſon, may be granted when the church is void; the 
void turn itſelf {being à mere ſpiritual thing, and an- 
nexed to the perſon of the patron) is not — It 
is then (as the law books ſpeak) a thing in power and 
—— a thing in action and effect; the carcutian of 
the advowſon, and not the advow/on, This is the docteine 
and language of all the books; which alſo ſay, that if two 
have a grant of the next avoidance, and one releaſeth all 
right and title to the other while the church is void; 
ſuch releaſe for the ſame reaſon is void, But all this is 
to be underſtood of common perſons only, and not of the 
king; 3 whoſe grant of a void turn' hath been adjudged to 
be good. Gib/. 758. Waiſ. c. 10. 
And with reſpect to clergumen in particular, it is enacted 


5 the 12 Au. ff, 2. C. 12. as follows: Whereas ſome of 


clergy have procured prefer ments for by — 
9 25 have been thereby ged 3 
it is enacted, that if any perſon or any — 
ward gift profit or advantage dir — 2 2 „or for or 
by reaſon of any promiſe agreement grant bond cavenant or other 
afſurence of or for any of money reward gift profit or be- 
neſit —.— 5 or indirect, in bis otum name or in 
the name of any other perſen, take procure of accept the next 

avoidance of or preſentation” to any benefice with cure 

dignity prebend or living eoclefia/tical, aud ſpall be pre, 
collated thereupon ; every ſuch preſentation or collation, — 
every admiffion inflitution irugſtiture and induction upon the 
fame, hull be utterly void fruſtrate and .of no effect in law, 
and ſuch agreement ſhall be deemed & ſimoniacal contract; and 
it Hall be lawful for the queen her heirs aud ſucceſſors, to 2 
| : ent 
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fent or be i give or leu every ſuth benefice, dig- 


"nity prebond and living ecclefiaftical far as one time or turn 


only ;. and the perſon ſo corrupily taking procuring or accepting 
ary ſuch benefice dignity prebend or living, «ball thereupon and 
from thenceferth be adjndged a diſablad perſon in law is have 


and enjey the ſame, ad ſpall alſa be ſubject to any puniſtment 


or penalty limited preſcribed or inflidted by the laws a 
55 cleſaaſticaly in like . if ſuch PICO agreement had 
F prebend or living eccigſaſ- 
tical had become vacaut; any law . lau 1 the contrary ts 
any wiſe notwithſtanding. 

But this act being only reſtrictive upon clergymen, all 
other perſons continue to purchaſe next avoidances as they 


did before, and preſent thereunto as they think proper. 
6. As to advowſons in groſs, there cannot be any de- How inherited 
cent thereof from the brother to the ſiſter of the intire from the anceſ- 


but the ſame ſhall deſcend to the brother of the 
half blood, unleſs the firſt had preſented to it in bis life 


| fine, and thas is ſhall deforad ec the fifter, ſhe being the 
next heir of the intire blood.” Matſ. c. B. g 


80 if one be ſeiled of an advowſon in fee, and the 
church doth become void, the void turn is à chattel ; 
and if the patron dieth before he doth preſent, the avoid - 
TV Weaif. 


c. 9. 

But if the incumbent of a church be alſo ſeiſed in hee 
of the advomſon of the ſame church, and die ; his heir, 
and not his executors, ſhall preſent: for altho' the ad- 
vowſon doth not deſcend to the heir till after the death 
of the anceſtor, and by his death the church is become 
void, ſo that the avoidance may be ſaid in this caſe to 
be ſevered from the advowſon before it deſcend to the heir, 
and veſted in the executor ; yet both the avoidance and 
deſcent to the heir happening at the ſame inſtant, the tidle 
of the heir ſhall be preferred as the more ancient. and 

Hatt e. g. 


7. By laſt will and teſtament, DD 


to the next avoidance, or the inheritance of an advowſon, * 

may be deviſed to any perfon ; and if ſuch deviſe be made 
by the incumbent of the church, the inheritance of the 
advowſon being in him, it is good, tho' he die incum- 
bent; for altho' the teſtament hath no effe& but by the 
death of the teſtator, yet it hath an inception in his life 
time. And ſo it is, tho' he appoint by his will who ſhall 
be preſented by 7 9 executors, or that one —_— 

| ak 


preſent the other, or doth deviſe that his executors ſhall 

N grant the advowſon to ſuch a man. Waiſ. c. 10. 
Adrowlon in co- 8. Where there are divers patrons, and they vary in 
1 theix preſentment; if they be jointenants, or tenants in 
nants in com- common of the patronage, the ordinary is not bound to 
mon. admit any of their clerks, and if the ſix months paſs, then 
he may preſent by the lapſe; but he may not preſent 
within the ſix months, for if he do, they may agree and 
8 bring a quare impedit againſt him, and remove his clerk, 
© and ſo the ordinary ſhall be a diſturber. Dr. & St. b. 2. 
c. 


o. c 
And by the canon law, where divers did preſent, being 
either coparceners, jointenants, or tenants in common, 
the biſhop, if he pleaſed, might judge of the fitneſs of the 
ES clerks, and chuſe which of them he would. Gig.. 765. 
= But by the common law, if the patrons have the pa- 
. dy deſcent, as coparceners; then is the ordina 
to admit the clerk of the eldeſt ſiſter; for the eld 
ſhall have the preference in the law, if ſhe will: and then 
af the next avoidance, the next ſiſter ſhall preſent, and ſo 
by turns one ſiſter after another, till all the ſiſters or their 
heirs have preſented; and then the eldeſt ſiſter ſhall begin 
again. And this is called a preſenting by turn; and it 
holdeth alway between coparceners of an advowſon, ex- 
cept they agree to preſent together, or that they agree by 
compoſition to preſent in ſome other manner; and if the 
do fo, the agreement muſt ſtand. But if after the deat 
of the common anceſtor the church voideth, and the eldeſt 
ſiſter preſenteth together with another of the ſiſters, and 
the other ſiſters every one in their own name or together; 
in that caſe the ordinary is not bound to receive any of 
their clerks, but may ſuffer the church to lapſe: for he 
ſnall not be bound to receive the clerk of the eldeſt ſiſter, 
but where ſhe preſenteth in her own name. 1 I. 186. 
243. 2 Inſt. 364 366. e 
And in this caſe, where the patrons vary in preſent- 
ment, the church is not properly ſaid to be litigious, ſo 
ttlhat the ordinary ſhall be bound at his peril to direct a 
writ to inquire of the right of patronage, for that writ 
lieth, where two preſent by ſeveral titles: but theſe pa- 
trons preſent all in one title, and therefore the ordinary 
may ſuffer it to paſs, if he will, into the lapſe. Dr. & 
zt. b. 2. c. 30. | n 
Note, Coparceners are, where lands deſcend to daugh- 
ters, ſiſters, or other females of kin in equal degree; 
tteeſe axe but as one heir to their anceſtor; * or 
55 their 
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their heirs reſpectively hold the lands together, till a par- 
tition is made, either by mutual conſent, or by the writ 
de partitione facienda. Tointenants are, where lands are 
conveyed to two perſons, or more, jointly ; and theſe 
muſt jointly plead and ſue, as coparceners muſt do ; but 
jointenants have a ſole and peculiar quality of ſurvivor- 
ſhip, ſo.as when one of them dies the ſurvivor or ſurvi- 
vors ſhall have the whole. Tenants in common are they, 
who have lands by ſeveral titles, and not by a joint title, 
and none of them knoweth his ſeveral part, but they oc- 
cupy and take the profits in common. ; 

By the 13 Ed. 1. fl. 1. c. 5. When an advowſon de- 
ſcendeth unto parceners, tho one preſent twice, and 
uſurpeth upon his coheir ; yet he that was negligent ſhall _ 
not be clearly barred, but another time ſhall have his turn 
to 2 when it falleth. . 5. | 
The clerk of a coparcener, being once compleat incum- 
bent, tho' he is afterwards deprived, the turn is ſerved; 
and ſo it is where, by reaſon of ſome incapacity the inſti- 
tution was voidable by ſentence declaratory, but not void 
(as hath been held, in caſe a layman is preſented ;) be- 
cauſe the church is full, until ſuch ſentence comes. But 
if, after preſentation inſtitution and induction, the church 
remains not only voiadable, but by ſpecial declaration of 
the law merely and actually void (as for not reading the 
articles, or the. like) ; there the turn is not ſerved, but 
the preſentor may preſent again, becauſe the church was 
never full. 5 Co. 102. Gibſ. 765. 

If a perſon preſented by a coparcener, is incumbent, 
and deprived, and the next preſents ; notwithſtanding that 
the ſecond is compleat incumbent, yet if he is deprived, 
and the firſt reſtored, the turn is not ſerved ; becauſe the 
reſtoring of the firſt is a recontinuing of his incumbency 
upon the foot of the former preſentation inſtitution and 
induction; who alſo, dying incumbent, will be the laſt 
| Preſentee. 5 Co. 102. Gif. 765. | 
By the ſtatute of the 7 An. c. 18. If coparceners, or 
Joint tenants, or tenants in common be ſeiſed of any eflate of in- 
beritance in the advowſon of any church or vicarage or other 
eccleſiaſtical promotion, a partition ſhall be made between 
them to preſent by turns; thereupon every one ſhall be taken and 
adjudged to be ſeiſed of his or her ſeparate part of the advow- 
ſon to preſent in his or her turn; as if there be two, and they 
make ſuch partition, each ſha'l be ſaid to be ſeiſed, the one of 
the one moiety to preſent in the firft turn, the other of the other 
naiety to preſent in the ſecond turn; in like manner, f * 
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BY thret, fnur, or mare, every one ſhall Be ſald to bi feiſed e, 
Mie or re e e his or LG: | Fi 7 
And by the ſtatute of the 13 Ed. 1. ft. 1. c. 5. Some- 
times tuben an agreement is male between many claiming one 
advowfort, and inrolled before the juſtices in the roll, or by fine, 
in this „ that one Pall preſent the firſt time, and at the 


next avoidance another, and the third time another, and ſo 4 


of many in caſe there be many; and when one hath. preſented, 


' and had his preſentation, which he ought to have OTE.” 


the form of their agreement and fine, and at the next avoidance 
he to whom the ſecond preſentation belongeth is diſturbe by any 
that was party to the ſaid fine, or by ſome other in his flead ; 
Ht is provided, that from henceforth they that be ſo diſturbed 
Hall have no need to ſue a quare impedit, 1 bon refort to 
the roll or fine; and i the ſaid concord or agreement be ru 
in the roll or fine, then the fheriff ſhall be commanded, that he 
give Fnowledge unto the diſſurber, that he be my at ſome 
Fart „containing the ſpace of fifteen days or three weeks 
(as thy place bappeneth to be near or far) for to ſhew if he can 
allege any thing, wherefore the party that is diſturbed ought 
net to preſent : and if he eome not, or peradventure deth come 
and can alledge nothing to bar the party of his preſentation by 
reaſon of any deed made or written. fince the fine was made or 
znrolled,. he ſhall recover his preſentation with his damages. 
And this extendeth, as welt to ſtrangers of blood, as 
to coparceners that are privy in blood ; and if one of the 


parties or his heirs, or any ſtranger uſurp in the turn of 


another, the party wronged is not driven to his guare im- 
pedit; for it may be, that the guare impedit, or aſſiſe of 
darrem preſentment, may fail : and yet he may have reme- 
dy 2 is act; for albeit there be a plenarty by fix months, 
yet the party may have a ſcire facias upon the roll gr fine, 
and therein recover the preſentation and damages. 2 1»/t. 


361. | | | 
In the caſe of the biſhop of Saliſbury and Philips, M. 
11 V. where two were ſeiſed in fee of the advowſon in 


preſent ſeverally and by turns; Holt chief juſtice ſaid, 
that a compoſition might be, either by record, or by deed, 
or by parol : That after the firſt way, if one preſent, the 
other was not by an ufurpation put to a quare impedit ; 
that by the ſecond way, the compoſition is good, and if it 
be once executed on all ſides, he that brings a quare im- 
pedit need not mention the compoſition, which ews the 
| very 
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grob as jointenants, and by indenture agreed from thence- 
forth to be ſeiſed thereof as tenants in common, and not 


as jointenants, ſo as they and their reſpectiye heirs ſhould 
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very right and inheritance to be ſevered, and that a fe 
rate intereſt is veſted in eneh, to prefent alternately; thai 
the third way, may be between parceners, but between 
ſtrangers in compoſſtion cannot be without deed. 
&b/. . r Salt. 43. Carth. 505. 

9. A. 


1 5 


mort ga gor. 


r700. Ambny/# and xeon, Fhe defendant Advowſon in 


having mortgaged the manor of Thun to which an 
advawſon was appendant, to the plaintiff, who brought 
the bill to forecloſe, the church became void; the defen- 
dant moved the court for an injunction to ſtay the 
ceedings in a quare impedit brought by the plaintiff, 


the court: Although the defendant Dawling hath no 


bill, yet being and offering to pay the principal, 
intereſt, and coſts; if the plaintiff will not accept his 
money, intereſt ſhall ceafe, and an injunction ſhall be to 


ſtay proceedings in the quare impedit; for the mortga- 


gee ean make no profit by preſenting to the church, nor 
can account for any value in reſpe& thereof to fink or 
leſſen his debt; and the.mortgagee therefore in that caſe, 
until a forecloſure, is but in the nature of a truſtee for the 
mortgagor. And the like order was made between Joy 
and Cox; where the defendant had an injunction agai 
the plaintiff, to ſtay his preſenting to a church, that be- 
came vacant pending the ſuit. 2 Nrn. 401. 

So in the caſe of Gall and Selby, M. 7 G. It is a rule 
in equity, that though in the cafe of a mortgage in fee 
the legal right of preſentation is veſted in the mortgagee ; 
yet they will interrupt that preſentation, and compel the 
ordinary to inftitute the clerk of the mortgagor any time 
before foreclofure; it not being any part of the prafits of 
the eſtate. Str. 403. 7 

H. 1726. Gardiner and Griffith. Samuel Gardiner, 


the plaintiff's father, being poflefſed of a long term for 


ninety nine years of the advowſon of Eckington, made a 
mortgage thereof to the defendant by way of aſſignment 
of the term, upon condition to be void on payment of the 
mortgage money and intereſt at the end of the year, and 
there was a covenant in the mortgage deed, that on every 


avoidance of the church the mortgagee' ſhould preſent. 


Several years after, the mortgagor died. It was admitted 
by the lord chancellor and by the counſel on both ſides, 
that if there be a mortgage made of a manor, and an ad- 
vowſon appendant, before the mortgage is forecloſed 
(though the mortgagee be in poſſeſſion) yet the mortga- 
gor ſhalt preſent if the church becomes void; for the pre- 


ntation is to be preſumed to yield no profit, and conſe- 
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uently cannot be accounted for. But the caſe here was 
ſaid. to differ; nothing being mortgaged here but the ad- 
vowlon :. ſo that the mortgagee could have no other ſatis- 
faction, than by providing for a child relation or friend, 
on the church's becoming void; and the rather for that it 


was the expreſs agreement in the mortgage deed, that as 


often as the church ſhould become void, the mortgagee 
ſhould preſent: which expreſs agreement would be good 
even in caſe of a mortgage of a manor with an advowſon 


appendant; and this was ftill ſtronger, as it was in the 


caſe of a periſhing term, where every preſentee or incum- 


bent would have an eſtate for life in the church: to which 


the court, though they gave no opinion, yet ſeemed to 
incline. But it appearing, that this bill againſt the mort- 
gagee and his preſentee was brought ſeven months after 
inſtitution, - the lord chancellor diſmiſſed the bill; declar- 


ing, that as a quare impedit was confined to the ſix months 


after the death of the laſt incumbent, . ſo the bill ſeeking 
to compel the defendant to reſign, , and conſequently to 
deprive him of his living, ought by the ſame reaſon to be 
limited to the ſame time; and the relieving againſt this 
would be to relieve againſt an act of parliament, . which 


had punctually been obſerved for ſome hundreds of years, 


ever ſince the 13 Ed. 1. and that the fix. months time 


ought to be as much obſerved here as at law,, in regard it 


tendeth to the peace of the church: Indeed, had a quare 


impedit been brought within the ſix months, and the bill 


been preferred after the Tix months, the court might, on a 
proper caſe, give directions in aid of the quare impedit, 


that the mortgage ſhould not be given in evidence; but 


here there was no quare impedit brought, and the bill 

came out of time. Wherefore by the court: Diſmiſs the 

bill as to that part which ſeeks to compel the defendant to 

reſign his living; but let the plaintiff redeem the mort- 

gage on payment of principal, intereſt, and coſts, 2. P. 
ill, 404. | | 


Advert ary | 30: If a women that hath 3n e or part of an 
nant by „ advowſon, to her and her heirs, doth take an huſband ; 


the huſband may not only preſent jointly with his wife, 
during the coverture, but alſo having iſſue by her, after 
her death (though the right of patronage, ſo far as it was 
in the wife, deſcends to her heir; and though the wife 
did never preſent to it, but died before the church voided) 
the right of preſenting during the huſband's life is lodged 
in him, as tenant by courteſy, though his wife had- but a 


ſeiſin in law, becauſe he could by no induſtry attain, to 
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any other ſeiſin. And if the church, in this cafe of the 
huſband, void e his life, and then he die before the 
church is filled; yet the heir ſhall not have the turn, but 
the huſband's executor. And if the church being void, 
the wife dies, having had no iſſue, ſo that the h is 
not tenant by courteſy, yet he ſhall preſent to the void 
turn. Nat. c. 9. T3+ . IE] = | | 
1. If a man that is ſeiſed of an advowſon takes a wife, Advowſon in te« 
and dies; the beir ſhall. have two preſentments, and the at in dower. 
wife the third; yea, and though the huſband in his life 

time had granted away the third turn : that is, the wife 

may in a proper action recover the third preſentation as 

her dower, or it may be aſſigned to her for dower j but 

without ſuch recovery or aſſignment, the wife cannot 

make title to the advowſon, or to any preſentation, no 

more than ſhe can enter by her own authority into any 

other lands or tenements to which ſhe hath right of dow- 

er. Or if a manor, to which an adrowſon is appendant, 

doth deſcend to an heir, and he aſſigns dower to his mo- 

ther of the third part of the manor with the appurtenances ; 

ſhe-is thereby endowed of the third part of the advowſon, 

and may have the third preſentment. War. c. 9g. 

ra. MH. 4G. 2. Robinſon and Tonge. In the chancery : azrowſon aflets 

Upon debate it was held, that an advowſon in fee was for payment ot 
real aſſets in the hands of the heir for payment of debts, **** 

And the decree was affirmed in the houſe of lords, Str. 

879. Viner. Aﬀets. A. 28. Zim QC 3962253 95D 

13. If two patrons preſent to one and the ſame church Trial of the - 

by — titles, the church is become litigious ; becauſe right of advow- 
the 


fon in the ſpiri- 


5 

for the biſhop may admit the clerk of which he pleaſes ; 
or if they do not agree and join in preſenting a clerk with» | 
in the ſix moriths; the biſhop may collate. il. | nh 
Alſo where one patron doth preſent his clerk before | 
any other hath preſented, the church is not yet litigious; ; | | 
therefore if the biſhop doth refuſe him, he is a diſturber : | 
and though another ſhould after preſent, whereby the | 
church then doth become litigious, yet that will not ex- | 
Vor. I, ; ö cuſe 
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cuſe the biſhop froni being a diſturber, if the firſt patron 
de · upon trial found to have the better title; nor can he 
have the benefit of lapſe, though no action be brought 
againſt him, which makes it ſafe for the biſhop to receive 
him that comes firſt. But then a queſtion may be made, 
How can a church (the biſhop acting thus ſafely for him- 
ſelf) ever become litigious ; and how can it be truly ſaid, 
that the biſhop may juſtly refuſe both clerks upon account 
of two ſeveral patrons making their. ſeveral preſentments 
to him, unleſs the preſentees ſhould happen to tender 
their preſentments at one and the ſame time, which is not 
to be ſuppoſed ? In anſwer to which, It is true that if 
the biſhop dotlr unjuſtly refuſe the clerk of the true pa- 
tron before any other preſentment. is made, although the 
church by another perſon's preſenting after, doth. become 
litigious, he will not be excuſed: (the true patron. prevail- 
ing at law) from being a diſturber; but there is. a great 
difference betwixt the biſhop's ſuſpending the admiſſion 
and inſtitution of a clerk, and his abſolute refuſal of him. 
A biſhop is not bound inſtantly upon the preſentment ten- 
dred to admit, if he hath other buſineſs in hand, but may 
appoint the clerk to repair to him at another time to re- 


TNebive admiſſion and inſtitution. And when a perſon is 
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preſented to him, he may take competent time to examine 
his ſufficiency, and inquire and inform himſelf of his con- 

„6Lii!!! def adation of the clerk of 2 
diſturber, the biſhop might do-great wrong in ſurpriſing 


Sther patrons that have right: and the law doth nat ſo 


haſten the biſhop's proceeding, but that he may take con: 
venient time to examine the clerk, that other pretenders 
may take notice of the vacancy. Matſ. c. 20. Deg. p. 
1. 0. 6 9. | „ ne 
f Bus in caſe the patron feareth that the biſhop will ad- 
mit another clerk, or be not yet reſolved of his clerk, he 
may enter a caveat with the biſhop not to admit the clerk 
of any other; and though this do not ſo bind up the 
biſhop that he cannot admit the clerk of another perſon, 
yet if the biſhop will preſume to do it without a jus pa- 
tronatus, he may bring himſelf under ſeveral inconveni- 
—— ↄ d ²̃ —ů .f <5 2,7 13 0 

But a caveat entred during the life of the incumbent, 
is of no force. This was reſolved in the caſe of Hutchins 
and Glover, H. 15 Ja. where the caveat was entred when 
the incumbent lay in extremis; and it had been declared 
in the ſpiritual court, that the inſtitution afterwards given 
was void; for ſo is the rule of the canon and civil law, 
883 % b that 
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that à caveat may be entred where a perſon feareth a fu- 


ture damage: but in this particular it is of no force, 


becauſe contradicted by the common law. However, 
whiere ſuch "ſuſpicion is, that a title may probably be 
uſurped | upon an avoidance, it is a ſafe and adviſable 
courſe, to enter a caveat before the incumbent dies ; which 
will be a reſtraint upon the ordinary from admitting any 
clerk haſtily, though not in law, yet in equity and pru- 
dence. | Co. Fa. 463. Gibſ. 7788. 
But nevertheleſs an admiſſion contrary to the caveat 


. entred, is good in law: That is to ſay, the admiſſion, 


inſtitution, -and induction thereupon ſhall ' ſtand to all 
intents and purpoſes by the rules of the common law; 
in the eys of which, the caveat-is ſaid to be only a caution 
for the information of the court (like a caveat entred in 
chancery againſt the paſſing of a patent, or in the com- 
mon pleas againſt the levying of a fine); but that it doth 
not- preſerve the right untouched, ſo as to null all ſubſe- 
quent proceedings; nor hath it ever been determined, 
that a biſhop became a diſturber, by giving inſtitution 
without regard to-a caveat ; on the contrary, it was ſaid 
by Coke and Doderidge, that they have nothing to da 
with a caveat in the common law. Gib/. 778. | 
Now the church being become litigious, the biſhop in 
ſuch caſe, in order to ſecure himſelf, ought to award a 
patronatus to inquire of the right; which is merely an 
inqueſt of office, in nature of a writ de proprietate proban- 
da. Deg. p. 1. c. 3. 
And this proceſs is part of the ancient inquiſition, that 
we read of in our elder conſtitutions and records; which 
includes, not only an inquiry into the points immediate- 
ly relating to the right of patronage, but alſo into the 
qualifieations of the perſons preſented, and ſuch other 
heads as the biſhop thought it proper for him to be in- 
formed of. And this inquiſition (however now grown to 
be occaſional only, when churches happen to be Iitigious) 
ſeems anciently to have been iſſued of courſe, upon every 
preſentation made, and antecedent to the admiſſion and 
inſtitution thereupon. G1B/. 778. | 


1 RP 2 
It hath been a queſtion; whether the biſhop is bound ta 


ſue the jus patronatus at his own coſt and peril, or only at 
the prayer, and at the coſt of the party that prays it, or of 
both. parties : but the better opinion ſeems to be, and ſo 
is the practice, that the ſame is to be ſued at the prayer 
and at the coſt of one of the parties that prays it, or of 
both the parties if they join. Deg. p. 1. c. 3. Watſ. 


e. 21. 
C 2 And 


* 
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And if che biſhop refuſeth to award it accordingly, tho? 
5 may not be ſued in the ſpiritual court, yet he thereby 
rings upon himſelf divers inconveniences; he becomes a 
diſturber; and he hinders the lapſe, if the clerk is not 
admitted in ſix months; and (as Hobart held) if ſuch 
Patton makes good his title by due form of law, and did 
not name che biſhop in the quare impedit, he may have 
an action upon the caſe againſt the biſhop, and recover 
the coſts and damages he hath ſuſtained by reaſon of 2 
wrongful admiſſion of the biſhop without the awarding of 
a jus patronatus as aforeſaid. But if the biſhop happens 
to admit him who upon trial appears to have the better 
title, then the other is without all remedy againſt the 
iſhop. Gif. 778. Deg. p. I. e. 3. Waiſ. c. 12. 
Aldo either of the contending parties may demand a jus 
patronatus ſingly. Gibſ, 778. | | 
But in cafe the biſhop delay to admit the true patron's 
clerk, he may ſue a duplex querela out of the arches, to 
command the biſhop to admit his clerk ;- and then, if the 
biſhop do not admit the clerk within nine days, or the 
ſpace afligned by the duplex querela, or return a legal 
cauſe why he doth it not, the metropolitan may admit 
the clerk in the ordinary's default. Deg. P. 1. . 3. 
But the biſhop may return, if the truth be ſo, that the 
church is litigious, and that he cannot admit the clerk 
till che right de determined in a jus patronatus 3 which 
will excuſe him. 1466. Ao 5 
But the ſureſt and ſafeſt way in this caſe is, if the 
biſhop delay the true patron, immediately to ſue a quare 
impedit, and thereupon a ne admittas to the biſhop; and 
then if the biſhop after the receipt of ſuch writ, admit 
the clerk of any other perſon without a verdict in a jus 
patronatus, the true patron may have a writ called a quare 
incumbravit, againſt the biſhop, and may therein recover 
the preſentation with damages. id. 8 
The jus patronatus being awarded, is to be executed 
according to the forms of proceeding in the eccleſiaſtical 
— 24 foros . 0 
Which is thus: 8 in 
The biſhop, if he pleaſeth, may ſit himſelf as judge; 
dut the uſual way is by commiſfion iſſued to his chancel- 
lor, or to ſuch other perſon or perſons as he (hall judge 
proper, ſkilled in the canon and eccleſiaſtical laws. Deg. 
P. I. C. 3. * 3 Kues 
Tbeſe commiſſioners the biſhop doth appoint to fit in 
the void church on a_certain' day; and doth decree a 
| | | monition 


-, 
+ 4 


oe 


— 


ren 


E. & 88 8K 0 


Adbodton. 5 


| monition "againſt the patrons preſenting and the clerk 


ſented, to be prefent there at the da on; 

foe the proceedings. Clarke, Tit. 98. 4 + 19g 
Also the biſhop is to decree, and ſend forth a oublick 
edict, againſt all having or pretending to have any intereſt | 
2 _ of preſenting to the vacant church, to appear at 
4 and place appointed, to ſhew their right. And 
lick edict is to be affixed to the door 'of the "__ 

—— in time of divine ſervice. 14. 


And at the day appointed for this i inquiry, the perſon 


or perfons executing the aforeſaid mandates or. citations, 


are to. make oath of the due execution thereof; or the 
execution- of them may be certified under ſome authentic 
ſeal, as of the archdeacon, or commiſſary. Clarks, Ti 
100. 
Againſt which day, the biſhop i is alſo to 1 a jury 
for this purpofe by way of citation; which jury is to con- 
ſiſt of ſix clerks and ſix laymen, that live near to the void 
church; or of as many more as the biſhop pleaſes, the 
proportion bein —— of clergy and laity, that there 
Late e one fort as of the other. Clarke, Tit. 
98. Nat, c. 21. 

When the commiilioners are ſet, they are to give direo 
tions to open the court; and the commiſſion is preſented, 
and read. 

After which, the parties cited, and thoſe of the jury are 
to be publickly called; and if any of the j jury appear not, 


being duly furumoned, they may be puniſhed, that is to 


fay, the clergymen by ſequeſtration, and the laymen by 
excommunication, and ſo be compelled to aÞPEar. Clarke, 
Tit. 100. Vat, c. 21. 

But if twelve of the j jury appear, that i is, fix of each 


ſort, it is ſufficient, Clarke, Tit. 100. 


And if others cited appear not, they are to be pro- 
nounced contumacious z ; and the proceedings are to go on 
-notwithſtanding, and in param contumaciæ of them that 


do not appear. id. 


If ſix clergy and Gx laymen appear to be of the jury, 


-which is the competent number; they are to be ſworn 
faithfully to inquire of the articles; and in ſwearing them, 


Hiſt a clerk, then a layman is to be ſworn, till a jury of 
twelve gr more is made up. Clarke, Tit. x00. wy 
c. 21. 

Which articles are to contain the particulars about 
which the jury are to inquire; namely, 1. Whether the 


-ouareh be void, and how it became void, 2. Who pre- 


C 3 ſented 


22 


ſented at the laſt preceding avoidance, and at the two 
foregoing avoidances. 3. Whether the perſans preſent» 
ing preſented in their own right. 4. In whom the inhe- 
ritance- of the advowſon is, and who ought to preſent to 
the void turn. 5. Whether wy of the. clerks preſented 


be known.or ſuſpected to be guilty of any crime, rendring 
him incapable of admiſſion to the ſaid beneſice, as hereſy, 


ſimony, perjury, adultery, drunkenneſs, | or ſuch like. 


4 


Clarke, Tit. 99. Wat. c. 21. 3 Yu O63 i eule 
Then the counſel and advocates of both parties are to 
ſhew their reſpective clients titles, and to produce their 
evidences, and prove the ſame. Clarke, Tit. 100. 

And aſter the evidence is given on both ſides, and 
counſel fully heard, the jury may give their verdict at 
any time the ſame day, or if the cauſe be doubtful, the 
judge may aſſign them a longer time for to conſider of 


the matter, and aſſign alſo a place where they ſhall give 


their verdict, Clarke, Tit. 100. yt No 71} 
And according to the verdict given, the biſhop admits 
and inſtitutes the perſon in whom the right is found. Not 


that he is abſolutely bound to do this, or that the admiſſion 


and inſtitution of another is void in law; but this, gene- 


rally ſpeaking, is the faireſt and moſt impartial way; and 
the biſhop. by doing. otherwiſe, brings upon himſelf the 
inconveniences which accrue upon the refuſal to award a 
jus patronatus. Deg. p. 1. c. 3. Vatſ. c. 21. 

But ſuppoſe the jury will not agree of their verdict, 
and the one half be for the one patron, and the other half 


for the other patron; or, that they refuſe to give any 
verqdict at all; or if they find a ſpecial verdict, as it ſeem- 


eth that they may; or if (where two patrons have each a 
Jus patronatus) there is a verdict in favour of each patron ; 


it ſeemeth in theſe caſes, that the biſhop (inaſmuch as he 


hath done his duty) may refuſe both, without ſubjecting 
himſelf to any of the ſaid inconveniences ; though it is 
affirmed by ſome,, that in ſuch caſes he may award a ſe- 
cond jus patronatus. Gibſ. 779. Watf. c. 21. Deg. 
ee = 
And it is tobe obſerved, that after a verdict found in a 
jus patronatus for the patron, the patron muſt again re- 
queſt the biſhop to admit his clerk; otherwiſe, if the 
church Japſe after fix months, the biſhop. may collate. 
g. P · I, C. 3. ; EM 
It is to be pbſerved further, that a church may again 


become litigious, if after verdict given upon a jus patro- 
natug, another glerk is preſented by a patron whoſe right 


Was 


oc." oe. td #*: , os c an oli a tween ate. ae. a ao io 


Advowſon, 


was not diſcuſſed in the jus patronatus, before- admiſſion 


is requeſted of any clerk by him for whom the verdick 
was found. In this caſe a new jus patronatus upon re- 
queſt is to be awarded. But if one hath preſented; and 
his tide is found upon à jus patronatus, and then requeſts 
the biſhop to have his clerk admitted, and afterwards ano4 
ther preſents ; inothis caſe the biſnop ſhould for his BOY 
admit the clerk of him for whom tlie verdict is found, 
becauſe otherwiſe the church becomes litigious by his 
delay, which will make him a diſturber ; and if he doth 
not admit, but ſuffers lapſe to come to hiniſelf, and then 
collates, it is qu he is a diſturber againſt both preſenters; 
the iſſue ſhall; be, whether: he for whom the title, was 
found, did ſue to have his clerk admitted, and whether 


: 


the ſecond preſented ſo haſtily to biſhop, that he 


could not admit the clerk. of the firſt before the ſecond 
preſentation was made. Harſ. c. 20. Deg. p. 1. c. 3. 
But after all, the effect of this ſuit is no more but for 
the biſhop's ſecurity, that he may avoid being a diſturber; 
for the verdict of this jury is a ſufficient warrant for the 
biſhop to admit and inſtitute his clerk, for whoſe title 
the verdict is given; and the biſhop for ſo doing ſhall 
never be made a diſturber, though the other patron againſt 
whom the verdict is. given ſhall after recover in a quare 
impedit or other action: but this doth not at all bind the 
title or right of the party; for that muſt be done by ſome 
of the methods hereafter following. Deg. p. 1. c. 3. 
Concerning others than biſhops who have power to 
grant inſtitution, it is ordained by a conſtitution of arch- 
biſhop Peccham, that zo dean, or other prelate (except the 
biſhops, whoſe authority is not intended to be reſtrained-by this 
conſtitution) ſhall make inquiſition concerning the matter op - 
ſentation of any perſom to an eccleſiaſtical benefice, but in d full 
chapter the place, having firſt cited him tubo hath poſſeſſion 
the church in fuch reaſonable time, as he may have opportu- 
nity to adviſe with learned counſel and provide for his defence. 
Aud whatſoever ſhall be done contrary to this ordinance, ſhall 
be void; and the dean or prelate that made the clandeſtine in- 
queſt ſhall make ſatisfattion for the damages which ſuch po br 
; hath ſulfered; and the ambitious aggreſſor ſhall be excluded from 
ſuch benefice for ever, and from accepting any other benefice for 
three years. Lind. 217. | * 


That no dean] That is, dean of any cathedral or colle- 
giate church, or other dean to whom by preſcription, or 
C 4 ” privilege, 


And 35 this caſe, in an action brought againſt the biſnop , 
nd. the ſpecial, matter being made appear by the pleading; 
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Abos: 
privilege, or otherwiſe, it appertaineth to grant inſtitus 
F777; www:, — 
ball mals inguiſan] By which, inquiry is to be made 
of the right of preſentation, and the qualifications of the 
perſon; preſented, and alſo of the avoidance of the church, 
and the manner of the ayoidance, and other articles uſu · 
ally inquired of in ſuch, caſes, For he who inſtituteth, 
— 5 his admiffion of the perſon preſented, ought. care» 
fully to inform himſelf of all theſe things. Lind. 217. 
Of the place] This may be underſtood of the church it 
ſelf, to which the preſentation is made. Lind. 217. 


| Trill the tem- 14. Albeit by the'canon law the right of advowfon 


poral courts; o is to be tried in the eceleſiaſtieal court," yet the common 
Seowſon: dar- Jaw will not ſuffer this; and the reaſon is, becauſe ad- 
rein preſent- vowſons were generally appendant to manors or to the 
mein, and quar® gemeſnes, and paſſed along with them, unleſs a particu- 
which are inch - lar exception was made. Lind, 217. Ken. Inpr. 99. 

ed alſo the writs . Rs 7. | SLIT 280), 5 | 
. quare Jacumbianit, and ques m6 Waiſt," = 2+ <1 


The writ of right of advewſon (breve de recto advoca- 
tionis) was fo called from thoſe words in the writ, where- 
by it is commanded, quod plenum rectum teneas de aduoca- 
#one, By this, the inheritance. of the advowſon might be 
recovered, but the ineumbent could not be removed. 
GU, 484. |. - | „ e 
e nl this writ lieth only for him that hath an eftate, 
or right of eſtate, in the advowſon, to him and his heirs 
jn fee ſimple; and is diſturbed to preſent upon an avoid- 
nance; having not brought any action of quare impedit or 
darrein preſentment within fax months.  Godolph, Neper- 


1 - 


Darrein preſentment is 2 writ which lieth, where a man 

or his anceſtor hath. preſented a clerk to à church, and 

_ afterwards (the church becoming void by the death of 

tte faid clerk or otherwiſe) a ftranger preſenteth his clerk 

N to the ſame church, in diſturbance of him who had laſt 
or whoſe anceſtor had laſt preſented, Terms of the Law. 


Quare impedit is a writ which lieth alſo, where one hath 
an advowſon, and the parſon dies, and another preſents a 
elerk, or diſturbs the-rightful patron to preſent. And 
this writ was provided chiefly for the ſake of purchaſers of 
advowſons, who could not have the writ of darrein pre- 


2 g ſentment; 


1 
L 
| 
f 
3 


ſentmene; doe ſo, mas alt whs may have that writ, rr 
have hls of qunesSpedity: if they pleaſe.” T. L. 


Unto the writ of right of advowſon' belongeth the writ 


of indfcavit,” which is a writ of prohibition that lieth for 


the patron of a church, whofe' clerk” is defendant in the 
cecleſiaſtieal court in an action for tithes; commenced: by 
another clerk, and extending to the. fourth 25 5 of the 
value of 'the church at leaſt. N . 


This writ is not returnable; but if they ceaſe not their | 


ſuit, he ſhall have an ativdhment: | D. . 
But at this day, writs of indicavit and of right of — 2 
vowſon (as well as all other real actions) are grown 3l- 


hoſt tee ee l Da 8 = | 


a6” «Ri; wy On * a 
e 6 ee ee 

In ourfornce of the wits of aarrein ure TRY ant 

quake impedit, there is another writ” called ze admittas ; 

Tech | is, where one hath an aQion of darrein preſentment. 
or quare impedit, depending in the common pleas,” and 
he ſuppoſeth that the biſhop will admit the clerk of the 
defendant pending the plea betwixt them: in fuch caſe a. 

writ iſſues to the biſhop, requiring him not to admit a 
parſon ta ſuch a church, until the Tight Mall be de 
mined. . Fitzherb. Nature Brevium. 8 * 

And the writ of ne admittas mu e ſued within the 
ſix months after the avoidance ; F after the fix months 
a man ſhall. not have this writ, becauſe then the biſhop 
may collate for lapſe ; and therefore it is in vain then to 
ſue for the writ, becuiſe the title to prefent i is Gena 
to the biſhop. F. N. B. 87. 


And if be 2 ons er ne admittas, the biſhop doth 

admit the clerk of any r perſon, pending the ſuit, and 

he who brought the ne admittas doth recover; then he 

ſhall have a writ of quare incumbravit to the biſhop, that 

ICS and ſhew why he hath incumbred the church. 
111. 

And if it be found by verdict, that the biſhop bach in- 
cumbred the ehurch, after a ne admittas delivered to him, 
and within ſix months after the ayoidance z damages are 
to be awarded to the plaintiff, and the biſhop directed to 
difincumber the church. F. N. B. 111. 


Sen a writ that n 
recovered an advowſon, and ſends his clerk to the biſhop 
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to be admitted, and the biſhop vill not oven him; then 


he ſhall have The ſaid writ againſt the biſhop. 7. L.. 


By the ſtatute of magna charta, 9 H. 3 c. 18. Afſiſes 

of darrein preſentment ball he always taken before the Juftices 

of the bench, and there. ſhall be determined. 
Ahe reaſon of which, was for \expedition, bat lapſe 


ne: 1E ts þ 


ut this is ated, - wil apprar, by ſubſcquent.ft- 
tutte. 55 81 10 W 2rd 7 
By the 52 H. My N 12%: 45 77 af ae preſentment; 
aud in 4 flea of > quare — — of churches udcant, days ſhall 
be given from fifteen ta M on from three aweeks 8 
weeks, .as the place all h wal to le near or far. And in a 
plea of quare impedit, if the difturber come not at the firſt day 
that he is ſummoned, nor caft no eſſoin, then he ſhall_ be at- 
fached at another day; at which day if be come not, nor caſi 
n0-efſoin, he ſhall be diſtrained by the great diſtreſs 3 and if be 


aoyme not then, by bis default, a writ ſpall go to the biſbop of 
the ſame place, that the claim of the diſturber for that time ſþall 


nat be prgjudicial to the plaintiff © ſaving to the di Ds his 
* at another time, ms he will ſue thergfore. 


" affiſes of darrein preſentment, and in a plea of quare i im- 
al 75 vil a& extendeth not to a'writ of quare non ad- 
miſit, nor to an incumbravit ; but only to the affiſe of 
darrein preſentment and quare impedit; and the reaſon 
theteof 1 is, for fear of the lapſe. 2 hoſt. 124." 


Days ſhall be given from fifteen ta. fifteen] By aſſent of 
partics, a longer day may be given than is preſcribed b 
this act; but that afſent muſt be entred of record. 2 Io 
124. 

And it is to be obſerved, that by the common law great 
delays are diſallowed in four kinds of actions, viz. in all 
writs of dower, quare impedit, aſſiſe of darrein preſent- 
ment, and aſſiſe of novel diſſeiſin; and therefore no pro- 
tection ſhall be allowed, or eſſoin de ſervitio regis hal be 


caſt in any of them, 2 tft. 124. 
In a plea of quare impedit, if the diflurber | come not At 


| the common law, in a quare impedit, 'the proceſs was 


fummons, attachment, and” diſtreſs infinite; which was 
miſchievous in reſpect of the lapſe: now it is provided, 
that if he appear not at the grand diſtreſs, judgment ſhall 
be given for the plaintiff, and a writ to * (Pep 
awarded; 2 oy” . 87,6 22.1 


Nev 


was © A »@ ** 


Adee. 


f Nor and . Min] Of eſſoins there have bern ke kinds, 
* i: ſervitio regis. 2. In terram ſanctani. 3. Ultra 
. De malo lecti, called in the old books: eſſonĩum 

de de reflanhfa.) 5. De malotveniendi: And this laſt is the 
common Ty which is intended in bong Act. 2 22 

1 I-34 * 10 Hon GY 

* a quare ingeditz or eee ee ein 
of the ſervice of the king, to- the holy land, 5or-beyond 


the ſea, lieth not, for doubt of the lapſe; but'a e. | 


eſſoin lieth. | 2 tuft. age l ni 35 loprndiag 84 Þ 


A writ ſhall £ o to the biſhop] eth theſe words if the 
I 


act, the plaintiff ſhall have writ. o the biſhox Ini 
making of an any title, 2 Infl. 1 * Ps. ithout 


125. 
And he ſhall by allo. . beſides, a wilt to inquire of 
damages. 2 If. 1 
If the biſhop be 5 Cat the rbalm; a wie the biſhop 
may be awarded 2 Fr vicar general, for he Is in the place 
of the biſhop. 125. 
If the gesch dent {4-86 the grand diſtreßs, and take 


2 day by prece 55 — and Ae make default; no writ 


ſhall be awarded to the biſhop: for this caſe, in reſpect of 
his appearance, is out of the ſtatute. But a LEW diſtreſs 
jhall be awarded. 2 Toft. 125”, 


By the 3 Ed. 1. c. 51. r 


do right unto all men at all times, when need ſhall be ; by the 

t of all the prelates it is provided, that affiſes of novel diſ- 
22 mortdaunteſtor, and . ee be talen 
in advent, ſeptuageſima, and lent, even as well as inqueſls may 
be talen; and that, at the Special reque ft of the king made unto 


the biſheps. 
By the aſſent of all the prelates] Which i is Rene "AY not 


hs "a prelates aſſented alone, but to manifeſt that this 


act concerning the croſſing of a canon of the church, was 


enacted by their aſſents. 2 yt. 265. 


Shall be taten in advent, ſeptuageſimg, and lent] The A 
of the making of this ſtatute doth manifeſtly appear 7 
bo 


Britton, who being biſhop of Hertford, and expert 
in the common and canon law, in his chapter of the 
challenge of jurors faith thus: If ſufficient j jurors ap- 
pear, ſome are removable for juſt challenge of the par- 
ties, and alſo in reſpect of the time; for all things are 
© not "fit for all ſeaſons : for it is dd len the canons 
* of holy church upon pain of cxpommunication, _ 
from 


: 2 3 
. 122 rn 


£ we 5 . — — _—_— —— 
n 5 R ISI Co i : — 
* 6 - 1 d 
* 23228 2 -— © 5 8 * —— f . 1 — 
18 | a 2 : © : 
. — 0 4 1 * 


: — — = 
TIT "ESSE 7 
A "i. + 2 
7 7 


- - Foy — 


. * ** rr 
* 2 3X * 2 
APSR... 


1 
——— ne SS. 
n —— 


— 


— 
— — 


28 


made fer term of life, or in fee tail, as before is ſaid, Tit 
md 4 


: 


cc from the: ſoptuageſme-until eight days after eaſter, and 
ce from the. beginning of advent. until eight days after the 
ce epiphanys-or in the days of the four times (that is, the 


4 ember days appointed-for-publick faſis four times in 


g the year), or in the days of the great letanies, or in 
cc rogation or gange- days, or in the week of pentecoſt, or 
4 in time. af harveſt, or of vintage vrhich endureth from 


8 the feaſt of St. Margaret (which is the twentieth of 


„ July) until fifteen days after the ſeaſt of St! Michael 
ce the archangel, or in the ſolemn feaſts of the acts of 
5 aints, man he ſworn upon the holy eyangeliſts, 
& nor — 4 ecular plea be holden in the times aforeſaid ; 


ce but that all theſe times be given for prayer to god » and 
| q e ease debate, and to accord them that be at dif- 
CO 


rd, and to gather the fruits of the earth, whereof the 
& pronle nay; live. which are works of piety and cha. 


* 


By the x3 Ed. 1. ſt. 1. e, 5. * Whereas of advowſons of 
churches rh MIN three original * that is to Yay, one 
writ of right, and tus of poſſeſſion, which be darrein preſent- 
ment 2 2 impedit x 2h therts it hath been fed in the 


realm, that when any having no right 40 preſent, had preſented 


to any church whoſe clerk was admitted, he that was very 
cauld nat recover hit advawſan, but only by a writ of 


. right, which ſhould be tried by battel or by great 2; whereby 


heirs within ge, by fraud, or elſe by ence-of their war- 
dens, and bers 10 great and „ by negligence or 
fraud of tenants by the curteſy, women tenants in gdower, or 


atherwiſe, for term of 72 or far. years, er in fee tail, were 


fuch advowfors aught to re- 
vert after the death of any perfons ; for as often as any, having 
na right, doth preſent during the time that ſuch heirs are in 
ward, or during the eftates of tenants in dower, by the curteſ), 


or otbertuiſe fer term of hfe, or of years, ar in tail, at tht 


ext queigance, when the heir is came 10 full age, or when g. 


ter the death of the tenants before named the advawſon ſpall 


reuert unte the heir being of full age, be ſhall have ſuch ation 
by writ of advowſon poſſeſſory, as the laſt anceſtor of ſuch as 


Bair ſhould haus bad at the laſt avoidance happening in his time, 


being of full age before his death, or before the demiſe wa: 


ſaue 


an e ¶ FEaog eg 


3 8. LS. 5 & 8 8 K. 


I; 
nd 


Addbotblan-—© 


cons, parſons of churches, and other ſpiritual men, hall be 
aided by this latte, in caſe any having no right to preſent, da 


to gion, what time ſuch 
r N 15 
Neither fhall this a be yo largely underſtood, that 


fins for whaſe remedy this flatute was ordained, nt | 


recovery aforeſard, ſurmi/ing that guardians of theirs, tenants 
in tail, by the curteſy, tenants in dower, for term of life, or 
far years, or huſhands, which faintly have defended pleas mo- 
ved by them, or againſt them ; becauſe the judgments given in 


the king's courts ſhall not be by this ſtatute, the judg- 


ment ſhall fland in his force, until it be reverſed in the court - 
"of the king as erroneous, if error be found ; or by afſiſe of dar- 
rein preſentment, or by inqueſt by a writ of quare impedit, if 


it be paſſed, or be adnulled by attaint, or certification, which 
Hall be freely granted. mays er hwy eh, om 
ing ſhall be obſerved among juftices in writ n preſent- 
ment and quare impedit, in this reſpett, if the defendant al- 
ledgeth plenarty of the church of his own preſentation, the plea 
ſhall not fail by reaſon of the þ 3 ſo that the writ be pur- 
chaſed within Jix months, tho" he cannot recover his preſentation 
within the ſix months. And where it chanceth, that after the 
death of the anceſtor of him that preſented his clerk unto a 
church, the ſame advowſon is aſſigned in dower to any woman, 
or to tenant by the curteſy, whith do preſent, and after the 
death of UG tenants the very heir is diſturbed to preſent when 
the church is void; it is provided, that from ay Hole it all 
be in the election of the party diſturbed, whether be will ſue a 
writ of quare impedit, or of darrein preſentment. | The ſame 
Hall be obſerved in advowſons demiſed for term of life, or years, 
or in fee tail. I. 2. SG. | 2 | 

And from himceforth in writs of 2 impedit and darrein 
preſentment, damages ſhall be awarded, that is to wit, if the 
time of fix months paſs by the diſturbance of any, ſo that the 
biſhop do confer to the church, and the very patron beth his 
preſentation for that time; damages Hall be awarded for two 
years value of the church. And if the fix months be not paſſed, 
but the preſentment be deraigned within the ſaid time, then 


damages ſhall be awarded to the half year's value of the church. 


And if the diſturber have not whereof he may recompence da- 
mages, in caſe where the biſhop conferreth by lapſe of time ; 45 
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6 Jeunet; and if the adunu- 


hon be deraigned within the half year; yet the diſturber Rull 


be” puniſhed by the impriſonment of half a year. 3. 

And from. henceforth writs: ball be granted fur chapels, 
frebends, vicarages, hoſpitals, abbies, priories, and other houſes 
which be of the advowſons of other men, that have not been uſed 
10 be granted before. © And when the parſon any church. is 


12 to\ dimand tithes in the next pariſh by a 1 of in- 


it; the patron of the parſon ſo lr ſhall have a writ 
to demand the advowſon of the tithes being in demand ; and 
when it it deraigned, — Mall the plea paſs. in the court 
2 tian, as Jar forth as as it is hover N in the wand. 6 court. 
4. r 


8. 1. That c * havin 10 16 to PIPER had 
gene By this it appeareth, that no plenarty doth put 
the patron that hath title to preſent, out of poſſeſſion, 
but only plenarty by preſentation: but plenarty by colla- 
tion doth put him that had right to collate, out of poſ- 
ſeflion. | 1 Inſt. 344. 2 Inſt. 356. 


Had preſented to any church] FR! is intended of a church t 


preſentarive. 2 Inft. 356. 


" Whoſe clerk was admitted} Albeit that abnitted l in its 
proper ſenſe is, when the biſhop upon examination findeth 
him able; yet here it is taken for inſtitution: becauſe 
that before inſtitution, the rightful patron is not put out 
of poſſeſſion. And it is to be obſerved, that by the in- 
ſtitution the church, as to all common perſons, is full as 
to the ſpiritualty, that is, the cure of ſouls, which the 
biſhop by the a& of inſtitution hath committed to him; 
but before induction, the parſon hath not the temporal- 
ties belonging to his reftory. 2 Inft. 356. 

But the church is not full againſt the king before in- 

duction; becauſe in the king's caſe plenarty is to be in- 
tended of a full and compleat plenarty, as well to the 
temporalties as to the ſpiritualty. 2 ff. 356. 

And if there be an ufurpation upon the king, by a com- 
pleat plenarty; the king cannot preſent to the church, 
before he hath removed the incumbent by quare impedit; 
leſt contentions might grow in the church between the 
ſeveral claimers of the benefice, to the diſturbance or hin- 
drance of * . ; and this was by the common 
law. '2 Inft. 3 

But in that Ale, the king is only put out of poſſeſſion 
as to the bringing "of an a ion; be the inheritance of 


the advowlon 1 1s not deveſted out of him. 2 _ 357» 11 
4 
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Abofon. 


Hle that wat very patron could not recober his. adustoſon] 
At the common law, if a ſtranger had preſented his clerk, 


and he had been admitted and inſtituted to a church, 
whereof any ſubject had been lawful patron; the patron 
had no other remedy to recover his advowſon, but a writ | 


of right of advowſon, wherein the incumbent was not to 
be removed. And ſo it was at the common. law, if an 


uſurpation had beeti had upoh an infant or feme covert, ha- 


ving an advowſon by deſcent, or upon tenant for life, or the 
like; the infant, feme covert, and he in the reverſion 


were driven to their writ of right of advowſon; for at the 


common law, if the church were once full, the incum- 
bent could not be removed, and plenarty generally was a 


good plea in a quare impedit or aſſiſe of darrein preſent- 
ment, and the reaſon of this was, to the intent that the 


incumbent might quietly intend and apply himſelf to his 


ſpiritual charge; and the law did intend, that the biſhop 
that had cure ↄf ſouls within his dioceſe, would admit and 


inſtitute an able man for the diſcharge of the ſpiritual 


function, and that the biſhop would do right to every pa- 
tron within his dioceſe. But at the common law, if any 
had uſurped upon the king, and his preſentee had been 
admitted inſtituted and inducted (for without induction 


the church had not been full againſt the king), the king 
might have removed him by quare impedit, and have 


been reſtored to his preſentation; for therein he hath a 
prerogative, that nullum tempus occurrit regi; but he could 
not preſent, for the plenarty barred him of that, neither 


could he remove him any way but by action, to the 


end the church might be the more quiet in the mean 


time; neither did the king recover damages in his quare 


impedit at the common law. But this ſtatute hath al- 


tered the common law in all theſe cafes. 1 It. 344. 


356. 


But anly by a writ of right] This is to be underſtood, 


where the patron had a fee ſimple, and that he or ſome of 
his anceſtors had preſented : bur if the patron claimed 
the fee ſimple of the advowſon by purchaſe, and had ne- 
ver preſented; there he could have no writ of right of ad- 
vowſon, but before this ſtatute had loſt the advowſon. 


And likewiſe if tenant in tail, or tenant for life had ſuf- 
fered any uſurpation; they had been remedileſs by the 


common law, becauſe they could have no writ of right. 
„ ane pben 


28 


32 


1 ſhould be tried dy \battel} This is an ** trial 


n which the defendant might ay 10s * 
cafes, as eſpecially here in 2 writ of right. 


Or by great affiſe] This, in 1 5 is a writ 1 lie, 


where any man is put out of his Iands or tenements, or 


of any profit to be taken in a certain Place; ax lo, dif- 


9 of his freehold, _ Terms ibe L. | 
| IE is provided; that fach preſentments] The words before 
—. to which theſt have reference, extend only to heirs 
in ward ; but theſe words are to be expou of ſuch 
ments as are within the ſame miſchief : and chere- 
fore this act extends to heirs re * 9 
out of ward. 2 Jnfl. 357. 


Shall not be ſo prejudi cial to the Fila Neis! This Wh re- 
1 — only infants that have advowſoris by deſcent; for 
if an infant hath an advowſoh by purchaſe, he remaineth 
at the common law, and is not e e 2 


If 357. ; p 


"VN 6 2 39 SER 


And this being a law that E wrong) 80 1. 
vanceth right, doth bind the king, = he be got ae 


| dre dere who ics oy ied bo aca 
the death 755 any perſons) That is, to Mo e heirs that "ud 
the reverſion of the advowforr by deſcent; but the heir of 
him in the remainder i is not within the putview of this 
act. 2 Infl. 358. 


Aſter the death of any perſons] That! is, of tenant by the 
curteſy, tenant in dower, or orberwile boa * or Nr 
years, or in fee tail, 2 Inf. 358. 


De ſume ſpall be rend in Seeed tide unto FRO 
being of the inheritance of wives] But if a feme chert hath 
an'advowſon by purchaſe, and not by inheritance ; ſhe 

is not within the remody of this act. 2 I. 359. 


Aſſe religious men, as biope, archdeacens, parſons of churches, 
ae! other ſpiritual men ſhall be aided dy. Hy atute] By this 
a nnd and uſurpation i in time of yacation, albeit the 
reehold and inheritance is in abeyance ; yet the uſurper 
gaineth..a fee ſimple in the advowſon: like as if one en- 
treth into lands during the vacation, and claimeth the 
Tame as his inheritance, he gaineth an inheritance by 
wrong. But yet as the dying ſeiſed of lands in that caſe 
during the vacation ſhall not take away the entry of the 
ſucceſſor, 


reer 


3 gg 
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take away the right of preſentation when the church be- 
comes void; and if he be diſturbed he ſhall have his quare 
impedi t. 2 1. 359. es 7 | PETR 
8. 2» The plea Hall net fail by reaſon of the plenarty] 
By the common law, plenarty before the writ of quare 


impedit brought was a good plea, but plenarty hanging 
the writ was no bar at the common law; but now by this 
ſtatute, plenarty is no plea in a quare impedit or darrein 
rente unleſs it be by the ſpace of ſix months be- 

the quate impedit brought; for if the right ful patron 
bring his action within the ſix months, it is maintainable. 
by thi 


miſchiefs at the common law. 2 Jſt. 360. 
But this doth not bind the king; for plenarty by the 
= of fix months is no bar againſt him: for he may 
his quare impedit when he will; and that, whether 
i he claimeth iti the right of his crown, or in the right of 
2 fubject. 8 tiff. 360. 
So that the writ be purchaſed within fix months] And be- 
1 cauſe this computation doth concern the church, it is 
great reafon that it ſhall be made according to the com- 
putation of the church, which churchmen do beſt know : 
7 and therefore the computation ſhall be made according to 
e the, kalendar for one half year; and not accounting twen- 
ff ty eight days to the month. 2 [»/. 360. hugs: 


is CHE | 

The v is difturbed to preſent] Hereby the heir in 
| reverſion is provided for, and "* the leſſor himſelf, And 
he abeit tenant by curteſy, tenant in dower, tenant for 
or life, or tenant in tail preſented laſt ; yet the heir, to whom 


| the reverſion falleth in poſſeſſion, ſhall have by this branch 
bes an affiſe of darrein preſentment, albeit the heir or his 
anceſtor did not immediately preſent before. 2 Inſt. 361, 


8. 4 Damages /hall be awarded] Before the making of 
this act, the plaintiff in a quare impedit recovered no da- 
mages, leſt any profit the patron ſhould take ſhould ſavour 
of imony, which the common law did deteſt. And this 
is the cauſe that the king in a quare impedit recovereth 
no damages; becauſe he could recover none by the com- 
mon law, and the king is not within the purview of this 
Clauſe, 2 Inft. 361. 

And ſoraſmuch as no damages were in a quare impedit 
at the common law, and this act after the ſtatute of Glo- 
teſter (which gave coſts in certain caſes) giveth damages 

Vor. I, D . only 


$ ſtatute : which ſhort purview doth remedy many 


5 
27 
* * jm 


Advolwſon, 
onlys anger © hiv caſe the phintiff, hall recorer . 
2 In 2 | 

But in the caſe of Holt and Holland, M33 C. 2. where 
the queſtion was, whether the plaintiff in a quare impe- 
dit ſhould have coſts, it was ruled, that if it is a quare 
impedit by the common law, chere can be no coſts; if by 
ſtatute; there muſt be coſts: and if the church is full of 
the defendant by inſtitution, then it is a quare impedit 
within this ſtatute of the 13 Ed. 1 1. c. 5˙ if 225 ite Is at 
the common law. Skin, 25. 


So that the biſhop do confer to the a church] Albeit PA Th 
hath not collated, yet if he hath the right of collation, 


the plaintiff ſhall, if he will, recover double damages 


within the meaning of this act. But if, Ka wk 
the biſhop's title to collate, the church remaineth voi 
the plaintiff may recover his preſentation ; and if he doth, 


the damages ſhall be only for half a year:; in which caſe 


he hath his election, either to loſe his preſentation, and 
have double damages; or to have his e with 
ſingle damages, 2 22 362. * 


Fur two years value of the church] And this ſhall Yes ac- 
counted according to the true N as the ſame may be 


letten. 2 Jnft. 362. 


S8. 4. Shall have a writ to a the adorfe f thetithe] 
By the common Jaw, if the incumbent of one patron de- 
manded tithes againſt the incumbent of another patron, 
the writ of indicavit did lie; for that the right of the pa- 
tronage ſhould come in queſtion : for by the preſentation 
of the patron, his incumbent is to have the tithes, which 
are the profits of the church. And in a writ of right of 
advowſon, the patron ſhall alledge the eſplees (or profits) 
in his incumbent in taking of the great and ſmall tithes; 
and therefore if the right of tithes came. in queſtion, that 
concerned the right of e the writ of indicavit 
did lie. 2 Inft. 363. 

The miſchief before this dune was, that 3 the 
right of tithes could not be tried between the two perſons 
after the indicavit granted, the perſon prohibited was 
without remedy for trial of the right of tithes; and there- 
fore this a& doth give the patron, whoſe clerk is prohi- 
bited, a writ of right of advowſon of tithes ; and if the 
right 'be tried for the demandant, the cauſe {hall be re- 
moved into the court chriſtian. 2 mga 363. 


But 


, / 


AdvoWſon. - 

But what if the patron hath but an eſtate for life, ſo as 
he cannot have this writ of right of advowſon ; what re- 
medy ſhall be had for trial of the right of tithes in this 
caſe? It ſeemeth, that by conſtruction of this ſta- 
tute, the defendant in the indicavit, appearing upon the 
attachment, ſhall plead to the right of the tithes in the 
king's court: or otherwiſe he "hall be without remedy. 


By the 13 Ed. 1. ſt. 1. c. 30. Aſſiſes of darrein preſent- 
ment, and inquiſitions of quare impedit ſhall be determined in 
their own ſhire, before one juſtice of the bench, and one knight, 
at a day and place certain in the bench aſſigned, whether the 
defendant conſent or not; and there the judgment ſhall be given 
immediataſ p | | . 

The reaſon of making this ſtatute was in reſpect of the 
danger of lapſe; and therefore in favour of the patrons it 
is provided, that the juſtices of niſi prius ſhall have power 
to give judgment in theſe two actions. 2 Inf. 424. 
And altho' the words be, that there the judgment ſhall be 
given immediately; yet if the juſtices: of niſi prius do not 
give judgment, upon the return of the poſtea judgment 
may be given by the court to which the return is made : 
for by theſe words the higher court is not reſtrained, *! 2 
s] Inſt, mens wine $5. s 
e- And this act, giving to the juſtices of niſi prius power 
to give judgment, they have thereby à power incluſive, as 
incident thereunto, given them to award execution, that 
is, a writ to the biſhop. But that writ is not returnable: 
But after the record be returned into the common bench, 
if the former writ be not executed, that court may grant 
a writ of ſicut alias, returnable into that court. 2 ft. 


By the 34 Ed. 1. ſt. 1. (de conjunctim feoffatis) : 
Poraſmuch as pleas in court ſpiritual heretofore had many times 
unmeet delays, for that our writ that is called indicavit was 
many times brought before the judges, ſuch matters when 
they were begun, and thereupon our chief juſtices could not 
proceed lawfully nor in due manner to award a writ of conſul- 
tation 122 manner of proceſs ; it is agreed, that ſuch a 
writ of indicavit- ſhall not be granted from henceforth to any, 
before the matter hanging in the ſpiritual court between the 
parties be recorded, and that our chancelloy ſhall be certified 
thereef by the fight and inſpection of the libel, © 
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ww Advotbſon. 


By the Ratute of artieull cleri, „ Ed." 2. ft. 1. e. 2. 7 

debate do ariſe upon the right tre wh —_ its original from 

the right of patronage, and the quantity of the ſums tithes d 

* come unto the fourth art of the goods of —— the ling: 

probibition M Lal. F the wie 6 nw 1112 a Juke 
ſpiritual.” 


= By the 12 Ed. 2. c. 4. As to the inqueſts to be — upon 
| = \ add of quare impedit, it ſhall be done at is contained in the 
flatute of the 13 Ed. 1. ſt. 1. c. 30. Aud the juſtices ſhall 
habe power to — nonſuits and defaults in the range and 
4 give judgment thereupon, as they do in tho bench, aud there 
that which they have done, and there to. be inrolled, 
And it happen that the juſtice or juſtices that ſhall-be ned 
ro take ſuch mn gore vn OMe wb of they come 
into the at the day . b and ; 
1 Hall keep't "day in th h, 
. The juflizes pin 
3 Hall have potuer to give judgment itt 2 "i 
pleas of darrein N and quare * 


By che 1 Mar. den u. e. innen by the nu of 
the 32 H. 8. c. 2. in ſome — preſcription is limited 10 
years; and in 'other cu wu fifty years,  Whieh being not 45 
proved! ſhall after trial hud de d bar for ever ts all writs in 
ſuch cqſis; und a doubt hath! been whethen' the — mb 
tend 104 ir td 3 a 2 goo 2 
tromatus, or in proſentment, to 

cannot lay the eſplbes, foifms of pr in —— anceſ- | 
tert, or predacefſars, or in bim or them by whom they clai i 
within ſaxty years next before : it is enafted, that the ſans 
Hall not extend to any writ of right of advowſon, quare im- 

pedit, ar afſiſe of darrein preſentment, not jus patnonatus ; but | 
that all - perſons may maintain and pf inp a why ' 
might haue done before the making of the ſaid ag. | 


It hath been generally received for Jaw, that if one who 

is not a rightful patron doth in due form of law, without 
| any corrupt contract, preſent a clerk to a prefentative li- 
| t 
c 


ving, in time of peace (when the courts are open, and 
conſequently the rightful patron is at liberty to bring his 
quare impedit within the ſix months if he pleaſeth), . 


ſuch preſentation taketh effect, and inſtitution and in- E 
n be had thereupon, and the clerk remains ſix f 
mmaoonths 


months in poſſeſſion before the true patron commenceth 
his ſuit ; he thereby becomes a lawful incumbent, and 

| may enjoy the living during his life. And altho' for 

merly the true patron might, on the next avoidance, re- 
cover his ancient right in many, caſes, yet he could nat 
do it in all; but in ſome was for ever barred of any re- 
medy. But now by the ſtatute of the 7 An. c. 18. For- 
ofmuch as the pleading in à quare impedit is found very difh- 
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cult, whereby many patrons are either defeated of their rights 
| of preſentation, or FH to great charge and trouble to recover | 
þ their right it is therefore enacted, the no uſurpation upon any | 
; avoidance in any church, vicarage, or other eccleſiaſtical pra- 


| motion, ſhall diſplace the eſtate or intereſt of any perſon intitled 
4 to the advawſom tr patronage thereof, or turn it to a right; 

p but he that wauld have had a right if no uſurpation had been, © 
6 may proſent or maintain his „ 75 impedit upon the next or | 
other avoidance (if diſturbed) notwith/tanding ſuch uſurpation. 


Wat. C. 7. 
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By the 20 G. 2. c. 52. Al tithes and ſuits and actions of 
zuare imprdit, are excepted out of the general. pardon 
granted by that act. | | 
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By the 24 G. 2. c. 48. intitled, An act for the abbre- 
viation of Michaelmas term: — Whereas before the making 
of this act, all writs of ſummons to warrant againſt the vouch- 
ers upen common recoveries had, in writs of entry, and writs 
of right of advowſon, were made for five returns incluſrue ; 
for the more ſpeedy perfecting of ſuch recovery, it is enacted, 
that every ſuch writ of ſummons, to warrant upon the appear- 
ance of the tenant to every ſuch writ of entry and writ of right 
of adveawſon, ſhall be ebridged to four returns inclufrve. 1.8. 


An aſſiſe of darrein preſentment no man can have, 


Ig 7 $0, DÞF.623 PUR 2 52 


without alledging a preſentment in his own time. 2 ft. wy 

A writ of right of advowſon a purchaſer cannot have, 

cho without alledging a preſentation in his own time: But a 
out quare impedit a purchaſer may have, and alledge a pre- 
li- ſentation in him from whom he purchaſed the ſame; ang 
and to that end was the quare impedit provided, for remedy 
his of ſuch purchaſers. 2 Inf. 355. | 41 
and And ſeeing the writ of quare impedit doth Jie for all 
in- perſons who may maintain an aſſiſe of darrein preſentment, 
fix it ſeems to be the ſafeſt courſe to bring that writ upog 


any diſturbance ; But altho' it be ſaid, that a man may in 
D 3 many 


35 
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many caſes have either writ, yet- in no caſe can he main- 
tain both; therefore if the plaintiff hath brought a quare 
impedit upon a diſturbance, and hanging the ſame, doth 


bring an aſſiſe of darrein preſentment againſt the ſame de- 
Fendants, the defendants may in pleading ſhew this ſpe- 
cial matter in certain, and ayer that both writs are upon 


the ſame avoidance, and the writ of darrein preſentment 
will be abated. And if an aſſiſe of darrein preſentment 
be firſt brought, and after that a quare impedit for the 


fame avoidance; the affiſe ſhall abate, and the quare im- 


pedit ſhall ſtand; for the quare impedit is of an higher 
nature than the aſſiſe. Vatſ. c. 22. 

When by the judgment in a quare impedit the inherit- 
ance, eſtate, or intereſt of the patron that preſented is to 


de deveſted, ſuch patron ought to be named in the writ; 


becauſe the patronage ſhould elſe be recovered againft him 
who had nothing in the patronage, namely, the clerk; 


and it is not reaſon that he who is patron ſhould be ' 


diſpoſſeſſed, and ouſted of his patronage, when he is a 
ſtranger and not party to the action, ' eſpecially when he 


may be made a party. Watf. c. 24. 


And not only the patron, but alſo his incumbent, muſt 
be named in the writ; for if an incumbent at the time of 
purchaſing the original writ be admitted and inſtituted at 
the preſentation of any one, altho* the ordinary and his 
patron be named, yet ſuch incumbent that is not men- 
tioned ſhall not be removed, but only the patronage re- 
covered. Watf. c. 24. 

And in ſome caſes it is neceſſary alſo to name the or- 
dinary in the writ ; for if the patron be diſturbed in pre- 
ſenting, and the church be not filled, the ordinary is to 
be named in the writ, or elſe he will collate hanging the 
ſuit by lapſe ; whereas if he be named, he muſt either 
diſclaim, and then judgment may be had againſt him, or 


elſe he muſt plead, and fo allow himſelf to be a diſturber, 


and being made party to the action, he is barred of 
advantage of lapſe. Vatſ. c. 24. | 

Quare impedit is a poſſeſſory action, and therefore not 
to be maintained without a poſſeſſion; for which reaſon 
the plaintiff muſt always declare upon a preſentation made 
by himſelf or his anceſtor, or one whoſe eſtate he bath, 
or by the grantee of the next avoidance, or by his leſſee 
for life, or for years. 3 Salk. 293. bo | 

But yet the want thereof may be cured by verdict. 
Str. 1006. 
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In all writs of quare impedit, the teſt of the writ 
ought to be made the very day it is taken out, and not 
at any time before, and this by reaſon of the lapſe. 


. _ | 
| proceſs in quare impedit are ſummons, attachment, 


and diſtreſs peremptory. And the ſheriff muſt ſummon 
the defendant by good ſummoners, and return their names 
upon the original writ, and not return common ſummon- 
ers, as John Doe and Richard Roe; for a writ of deceit 
lieth if the ſummons were not made indeed. But if the 
king be plaintiff, and the defendant be not ſummoned, 
nor attached, nor diſtrained, and the king hath judgment 
by default, no writ of deceit lieth. Warf. c. 26. 
By a conſtitution of archbiſhop Langton, F two are 
preſented to one and the ſame church, the cuſtody thereof ſhall be 
given to neither of them, pending the ſuit. And if the right 
of collating to 2 church ſhall lapſe to the biſhop ; in ſuch caſe, 
hs her of the | rg ſhould be prejudiced by the biſhops col- 
ion, who ſhall afterwards carry bis cauſe as to the right of 
ge, it is decreed, that the biſhop ſhall collate neither of 
thiſe who have been preſented to the ſame church for that turn, 
5 conſent of both the patrons. Lind. 215. 
9 by the ſtatute of the 3 Ed. 1. c. 28, None of the 
king's clerks, nor of any juſticer, ſhall receive the preſentment 


of any church, for the which any plea or debate is in the kings 


court, without ſpecial licence of the king; and that the king 


forbiddeth, upon pain to loſe the church, and his ſervice. 


The miſchief before which act was, that pending a ſuit 
for a church in the king's court, the one party or the 
other would prefent the chaplain of the king, or of ſome 
of the judges, the more to countenance the one party, 
and diſcourage the other ; and at that time the miſchief 
was greater, becauſe if the clerk of an uſurper was in- 
ſtituted, the true patron had no remedy, but by a writ 
of right of advowſon. 2 Infl, 212. | 

And by the ſtatute of the 13 Ed. 1, ft. 1. c. 49. it is 
enacted as followeth : The chancellor, treaſurer, juſtices, nor 
any of the king's council, no clerk of the chancery, nor of the 
exchequer, nor of any juſtice or other officer, nor any 4 the 
king's houſe, clerk nor lay, ſhall. not receive any church nor 
advowſon of a church, land nor tenement in fee, by gift nor by 
purchaſe, nor to farm, nor by champerty, nor otherwiſe, ſo long 
as the thing is in plea before us or before any of our officers ; 
nor ſhall take no reward thereof. And be that doth contrary to 
this att, either himſelf or 5 another, or make any bargain, 

4 ke” 
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Pall be puniſhed at the king's. pleaſure, as well be that pur- 


chaſeth, as he that doth ſell. | 0 
In aſſiſe of darrein preſentment, ſix of the jury ought 


to have the view of the church, to the intent that they 


may put the plaintiff into poſſeſſion if he do recover. 
Fatſ. c. 26. | . 
udgment being given, the effects thereof are, that in 
an aſſiſe of darrein preſentment, he that prevails ſhall re- 
cover the preſentment, and ſix of the jury who had view 
of the church may put the plaintiff into "olleſon if he doth 
recover. In a quare impedit, he that recovers, recovery 
the adyowſon as well as the preſentment, But in both 
writs, by the very judgment abſolutely given there is this 
effect of the judgment, that the incumbent that was in a 
church when the writ was brought, if named in the writ, 
is actually removed; but if not named in the writ, he 
ſhall neyer be remoyed. Fat}. c. 28. 1 
Another effect of a judgment given in a quare impedit 
or darrein preſentment is, that he for whom the jud 
is given ſhall recover as well his damages, as his preſents 
ment and advowſon, by the aforeſaid ſtatute of the 33 
Ed. 1. ſt. 1. c. 5. Watſ. c. 28. * rn 
And the recoverer ſhall have a writ to the biſhop to 
admit his clerk. Watſ. c. 28. 1 
By a conſtitution of archbiſhop Boniface, F when « 
man hath recovered his right of patronage in the king's court, 


the king doth write to the biſhop or to any other wha hath pawer 
to grant inſtitution, that he admit the el preſented 12 


perſon having ſo recovered as aforeſaid 3 the clerk preſented 
ſhall be freely admitted, if the benefice be vacant, and there ba 
no other canonical impediment, that the patran be nat injured. 
But if the benefice be not vacant, the prelate may excuſe hin- 
elf to_the king or his juſtices, by anſwering, that becauſe" the 
benefic is not vacant, he łannot therefore fulfill the king's man- 
date. But the patron may, if be plegſeth, preſent again the 

er ſon who is in poſſeſſion z that ſo the right bim who hath 
fo recovered may be declared for the future. | 


Or to any other who hath power to grant inſtitution] As, 
the dean, or archdeacon, or other ſuch like; who may 


have ſuch power by cuſtom, preſcription, or ſpecial pri- 


vilege. Lind. 217. 


Shall be frg&ly admitted] That is, without making any 
inquiſition of the right of patronage; becauſe it is enough, 
that the king by his letters teſtifieth that he hath obtained 
the right of patronage in his court. Lind. 217. 


The 


wo 
AdvaWſan. 
The king doth write te the biſhep] That is, by writ iſſu- 
Ing out of his court. And if the'biſhop, upon receipt of 
the writ, doth nat admit the clerk ; another writ ſhall 
| * which is called the writ of quare non admilic. ,. 


And it 1s fald, the very Judgment In à quare imipedſt 
1000 Bel N un 


is an amotion of the i t, though 
the 1 90 2 * che p my de inftituted 
upon à writ to the biſhop, the defendant cangot - 
a if he prop a poo lieth : * en 
e biſho as the king's miniſter and not as a judge. 
Form of the grant of a perpetual advawſan. 
TP HIS indnture mode 15. di of ——in the 
I = vg the r&gn of our ſcvereignu lurd —— 
Great Britain France and Ireland king, Sade of the 
SY" ah hobo Lan of our 17 Betweert 

7 7— 17 C — ire one 

and C. D, of- A 
of the other het Wirth, that the 0 A, B for and in 


anhantinn of the fan of —————yf Tewfil ar of Great 


Britain, to him in hand paid at or before the ſealing and deli- 
very bereef,, the receipt thereof be d A. B. doth = 


e, and humſelf therewith fully ſatisfied and paid, 
end thertef and of every part thereof doth 2 rele 
and far ever diſcharge the ſaid C. D. his heirs axeeutars and 
adminiſtratars and every of theſe preſents, And 2 or 
divers other goad cauſes and valuable conſiderations him the ſaid 
* 37 3 rr pF P. 2 4 B. wot pours 8 
& theſe preſents doth fully free al ſaluſe 
give and grant, unto the ſaid C. D. * Lie and 7 — or 
ever, All that the advowſon of the rectary or parſonage of E. 
in the county of — And all the gate right title intereſt pro- 
gery lin; wid demand whatſurver of bim the ſaid A. B. of i 

to the ſaid advotuſon, and to the danation preſentation and 
free diſpoſition and right of patronage of the ſaid church: To 
have and to hold the ſaid advowſon and premiſſes aforeſaid 
hereby giuen and granted, ar meant mentioned or intended ta be 
hereby given and granted, with the appurtenances, unto him 
the ſaid C. D. his heirs and aſſigns, to and for the ſole and 

proper uſe and . behoof of the ſaid C. D. his heirs and 
aſſigns for ever, and to and for no other uſe intent or purpoſe 
whatſoever. And the ſaid A. B. hath granted, and by theſe 
Preſents doth grant for himſelf and his heirs, that they wilt 


warrant 
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Alen, againſt him the faid A. B. 


Ti 
— ſucces 


Hall be reaſonably deviſed, adviſed or required: All which 


Adve 227 7 Aug | | 
warrant 2 th ſid 0. D. and bis bi the efir gi . 
of the ſaid, church prenif &s aforeſaid and every of them, 
24 appurtenances, unto. hi Afr C. D. his heirs and 
s heirs and ens, and 
againſt all per ſons whatſeever claiming or to claim the ſame, or 


any right or title thereunto, by from or under him them or any 


of them. And the ſaid A. B. dath hereby for himſelf his heirs 
executors and. adminiſtrators, covenant promiſe grant and agree 
10 and with the ſaid C. D. his beirs executors adminiſtrators 
and aſſigns, and to and with every of them by theſe preſents, in 


manner and form following ; that” 1s to ſay, that he the ſaid 


A. B. is at the time of the ſealing and delivery hereof, and 
until the execution of theſe preſents, the true right and undaubt- 


* * 


ad patron of the ſaid church of E. and of the reftory aforefaid; 
and hath good _ ull power, and * and ul au- 
thority, to grant and convey the ſame to the ſaid C. D. his 


| Heirs aud aſſigns in manner and form as aforeſaid : And that it 


Hall and may be lawful to and for the ſaid C. D. his heirs and 
aſſigns, from time to time, and at all times for ever heregfter, 
whenever the ſaid church ſhall or may, by the death, reigna- 
tion, deprivation, ceſſion, or change of all or any the rectors 
or incumbents thereof, or otherwiſe, happen to become vacant, 
0 preſent ſome other hone/t learned and well qualified clerk, to 

in the ſaid church as the rector or parſon thereof, and 
to do all other azts which to the office of patron of the ſaid rec- 
tory doth of right belong or appertain, as fully and amply as he 
the ſaid A. B. his heirs or aſſigns might or could do, if theſe 
Preſents had not been made, without any let, ſuit, hindrance, 
moleſtation, _ interruption or diſturbance whatſoever of or from 


Dim the ſaid A. B. his heirs or aſſigns, or any other claiming 
under bim, them, or any of them: And that he the ſaid A. B. 


his heirs and aſſigns, and all other perſons whatſoever having 
or claiming any right or title to the ſaid advowſon under him or 
them, ſhall * will from time to time, and at all times * 
after, upon the reaſonable requeſt, and at the proper co 

4 of the ſaid C. D. 5 22 and 4 1 5 law, 
make, do, levy, execute and ſuffer all and every ſuch further 
and other lawful and reaſonable act and acts, grant and grants, 
conveyances and aſſurances in the law whatſoever, fer the far- 
ther, better, and more perfect and abſolute granting, convey- 
ing, and aſſuring of the ſaid advowſon of the ſaid church to the 


aid C. D. his heirs and aſſigns, be it by grant, confirmation, 


fine, or recovery, or in any other manner, as by the ſaid C. D. 
his heirs and aſſigns, or his or their counſel learned in the law, 


fo- 


further and ather aſſurance and affurances, ſo te zs mall of the 
fJaid premiſſes, ſhall be and enure, and ſhall be adjudged deemed 
and taken to be and enure, and are hereby detlared to be and 
enure, to the ſole only and proper uſe of the ſaid C. D. hir 
heirs and aſſigns for ever, and to and for no other uſe intent or 
purpoſe whatſaever. In witneſs whereof the parties aboveſai, 
70 theſe preſents have interchangeably ſet their hands and ſeal, 
the day and year firſt above written. 225 


Grant of a next avoidance. 


" HIS indenture mads the——day of ——in the year 
our lord Between A. B. 2 in the — 4 


—gentleman, e one part, and C. D. of ——in the 
county . —gent „F the other part, witneſſeth, that 
the ſaid A. B. for divers good _— and conſiderations him the 
ſaid A. B. thereunto moving, hath given and granted and doth 
by theſe preſents give and grant unto the ſaid C. D. his execu- 
tors adminiſtrators and 31" 6:4 the firſt and next donation nomi- 
nation preſentation and free diſpoſition of the refory or parſon - 
age of e 0 E. 1 fr. And that 7 K 
and may be lawful to and for the ſaid C. D. his executors ad- 
miniſtrators and aſſigns, whenſoever, howſoever, and by what- 
ſoever means, by death reſignation privation ceſſion permutation 
or 2 any other ways or means whatſoever the aforeſaid church 
of E. ſhall firſt or next happen to be void, to preſent any one 
fitting honeſt and learned man thereunto ; and to do all other 
things which belong to the office and duty of a patron ; and to do, 
for the fulfilling of ſuch firſt and next vacation or avoidance 
only, as fully and amply, as he the ſaid A. B. in that behalf 
might do if theſe preſents had not been made. And the ſaid 
A. B. doth hereby, for himſelf his heirs executors adminiſtra- 
tors and aſſigns, covenant promiſe and grant to and with the 
ſaid C. D. his executors adminiſtrators and aſſigns, that he 
the ſaid A. B. hath 72 power and lawful authority to give 
grant and diſpoſe 4 e next preſentation of and in the afore- 
ſaid rectory and church of E. to the ſaid C. D. his executors 
\ adminiſtrators and aſſigns as aforeſaid. And further that he 
the ſaid A. B. his heirs or aſſigns ſhall and will from time to 
time and at all times hereafter, at the reaſonable requeſt and cots 
and charges of him the ſaid C. D. his executors adminiſtrators 
and aſſigns, make do and execute, or cauſe to be made done and 
executed, ſuth further and other reaſonable act and acts, thing 
and things, conveyance and aſſurance in the law whatſoever, 
for the further better and more abſolute giving and granting 4 


tors and agu, as oy PUN 1 
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Agnus dei, See Poperp. 
Alienation of glebe lands. Glebe lands. 
+ Alimony. See Marriage. 
Alms cheſt. See Church. 
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Altarage. 


Ar comprehends not only the offerings 
made upon the altar; but alſo all the profit which | 
accrues to the prieſt by reaſon of the altar, ebventio altaris. | 
God. Repertor. Canon. 339. 
Out of theſe, the religious affigned a portion to the 
vicar ; and ſometimes the whole altarage was allotted | 
to him by the endowment. Id. Introd. gi. | 
Since the reformation, divers diſputes. have ariſen 
what dues were comprehended under the title of altara- 
gium; which were thus determined in a trial in the exche- 
quer, AM. 21 Eliz. viz: Upon hearing of the matter, 
between Ralph Turner, vicar of Weſt Haddon, and Ed- 
ward Andrews ; it is ordered, that the ſaid vicar ſhall 
have by reaſon of the words ataragium cum manſo compe- 
tents contained in the compoſition of the profits aſſigned 
for the vicar's maintenance, all fuch things as he ought 
to have by theſe words according to the definition thereof 
made by the reverend father in god John biſhop of Lon- 
don, upon conference with the civilians David Hewes 
judge of the admiralty, Bartholomew Clerk dean of the 
arches, John Gibſon, Henry Joanſe, Lawrence Hewes, 
and Edward Stanhope, all doors of the civil law; that 
is to ſay, by altaragium, tithes of wool, lambs, colts, 
calves, pigs, goſlings, chickens, butter, cheeſe, hemp, 
flax, honey, fruits, herbs, and ſuch other ſmall tithes, 
with offerings that ſhall be due within the pariſh of Welt 


Haddon. 


Altarage. 


Haddon. And the like was, for Norton in Northampton- 
ſhire, in the ſame court within two or three years before, 
upon hearing, ordered: in like manner. Ken. Par. Ant. 
Gloſſ. God. 339. 

2 mo ſcems —— * that the religiaus heben 

— _ * in whole to _ ca- 
ca 2 only and: vol 
offerings at.tha altar,. — ö or' ſer ine of 
the prieſt, and not any ſhare of the ſtanding tithes, whe- 
ther prædial or mixt. Ken. Par. Ant. Gloſſ. 

And in the caſe of Frank and the maſter and brethren 
of St. , Crofs, T. 17213 it was decreed, that where altara- 
gium is mentioned in old. endo and ſupported by 
uſage, g will extend to fmall not otherwiſe. 


I 12 is: moſ# probable, that the g t annual We 
by alturs, if not by altarqges in one church witkin 
this realm, was in that of St. Paul, — For When 
the chantries were granite ta king Hen, 9. whereof there 
were 47 belonging to St. Paul's, there were in the ſame 
church at that time no leſs than 14 ſeveral altars. And 
although they were but priefts that officiated at 


them, and had their annual ſalaries on that account, 


diſtinct from altarages, ig tho proper ſenſe of oblations ; 
yet in regard theſe annual profits acerued by their ſervice 
at the altar, they ne Bog not improperly be termed penſia 


, 


NABATA, is 4 cope or ft niet i 


cover the back and ſhoulders of the prieſt. 2. 


Par. Aut. * v. Anabata. 


| altarages. God. Introd. SR > 
bee, an 
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ANNALS, were maſſes: ſaid in the romiſh church, 
for the ſpace of a year, or for any other time, either 
ſor the ſoub of a: perſon deceaſed, or for the benefit of a 
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NNIVERSARIES, were offices celebrated, not on- 


ly once at the end of the year, as obits were; but 


were to be performed eyery day throughout the year, for 


o 


_— A -& , ** 
> x" £% * 7 * 7 
3 — 4 3 111 431 Wr, f + 44 — TL © 4 %4 . i .  &% 
—- x 9 , 
7 4 1 17 1 * 1 ” A 4 py 1 ** ds a —_ - > : "4 
Fa £4 > a 55s Iv Sw tA 3 » 4 - iS Ta % Ort 4444 4 244 413 by! #43: 
8 * 1 2 ah N 4 £ — 
rn D ni ene e eee iii £5 328; 
boy * ” — — 
N ** „ * ” 
4 7 - Ak 4 * * 7 "> b nr I * 1 — » ; 1. : N 
c . > JONI 140 „ 144 844 I > 44 4914,41 15 443 „* 
- * 
* . „ . * : a C 
W - * ag | CE * - * * 4 S 7 TY — ow | Py 
> ZN 0.30 Aft! A FIRES is mon! 
| : N n | 
* F 1 4 1 1 S- * , 
—— 3 Se 44 $74 4 - - +0 $4. # 64 14 7 
„ ” a . 
* . 


6 , 


2 * = 3 


taken by both the litigants, the next thing which 
follows in courſe of practice, if a ſuit proceeds, is the 
demanding and giving in of perſonal anſwers. Which 
are made in writing, to the ſeveral articles or poſitions of 
a libel, or to any other judicial matter exhibited in court. 
And theſe anſwers ought to be made, in very clear and 
certain terms; and upon the oath alſo of the perſon that 
exhibits them, unleſs it be in a criminal cauſe, wherein 
na one is bound to accuſe himſelf. 18 
For perſonal anſwers are therefore provided in law, 
that by the help of them, the adverſe party may be re- 


lieved in the matter of proof. And if theſe anſwers are 


not clear, full, and certain ; they are deemed and taken 
in law as not given at all: and upon a motion made, 
the judge ought, by an interlocution, to enjoin new an- 
ſwers: it being the ſame thing to give no anſwer at all, 
as to give a general and inſufficient anſwer, 


k | A 
4 «,7 > l P 


E iet od. eie 100. Nam Neth . 901 
A conteſtation of ſuit, and the oath of calumny 


Antwer. N 


A perſonal anſwer therefore ought to have theſe three 
qualities in it; Firſt, it ought to be pertinent to the mat- 
ter in hand, Secondly, it onght to be abſolute and un- 
conditional. And, thirdly, it ought to be clear and cer- 
tain. yl. ** 6 5. | 
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71 
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 Antiphonar, 


HE n antiphonarium, from TY emnitre, Rn 
can ſonus, is that book which containeth' the invi- 
tatories; reſponſories, verſes, collects, and whatever is 
faid or ſung in the quire, called the ſeven — or bre- 
W H 25 1. 


. « of $7 


—C 


| ry TT 1 , ati 


Apparitoz. 92 


47 


i. A PPARITORS (i called from that? principal wy, 


branch of their office, which conſiſteth in ſum- 
moning perſons to appear) are officers appointed to exe- 
Fo the oper orders and Were of the Taue Ayl. 
arer g. en 
2. And theſe are, choſen Int the eccleſiaſtical. judges 110 
reſpectively; who may ſuſpend them for miſbehaviour, 
but may not remove them at diſcretion, as they: . of 
them hold their office by patent. 


How appointed 


3: The proper buſineſs and employment of an . office and 
tor is, to attend in court, to receive ſuch commands as duty. 


the judge ſhall pleaſe to iſſue forth; to convene and cite 
the defendants into court; to adrhoniſh or cite the parties 
in the production of witneſſes, and the like; and to make 
wp return of the proceſs by him executed. ea Parerg. 

More particularly, his conduct is regulated by the fol- 
lowing canons and conſtitutions: 

(1.) Otho. We do ordain, that from henceforth letters 
citatory in cauſes eccleſiaſtical ſhall not be ſent: by thoſe 
who obtain them, nor by their meſſengers ; but the judge 
ſhall ſend them by his own faithful meſſenger, at the mo- 


derate expence of the perſon ſuing them-out ; or at leaſt 


the citation en be directed to the dean of the deanry 
2 | where 
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double bg, oC de have agerieved. Lind. 2231, HSM 
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_ Appilk(tv}. | 
whore e party to be efted dwelfeth, who c che judge” 
commutidment All Rritffefly execute che fame Ju ue 
| faror vie en and wei nſſanger. il e 

7 the dean of the deanry] That is, the rural dean, wha 
had then ſome office and juriſdictiocn. 


| (2.) Baniface, We being deſirous to apply a remed 
ES, ole grievances and exceſſes, We de beadle, | 


or apparitors of archdeacons and deans occaſion to our 
ſubje&s, do ordain that We ky order to execute their 
mandates 1 to do other things neceſſary, they come to 
| the, houſes of rectors vicars ar curates, or of other prieſts 
ee they tall d nd nothing of them by 
way af pracuration on other duty; but accepting with 
tent therewith. : 
by meſſengers or ſub-beadles, but in'their own perſons. 
And they ſhall not paſs ſentence of excommunication or 
_ Interdi& themſelves, nor denounce ſuch ſentences paſſed 
by others, without ſpecial mandates from their principals: 
and if they ſhall preſume te d6'6therwiſe, ſuch ſentences 
2 not bind. And the beadles or _— who 
1 act, contrary to this conſtitution, and ſhall be found 
e or injurious 2 ſubjects of their maſters, 


Or of other prigſis] As, chantry prieſts, or «ther who 
neOdityoranniverfaries. ' II. 


(.) Swarford;, We do ordam, that every one of our 


2 cetleftions of money at the general chap - 
ters; nor of wool, lambs, or other things at any other 
tima; but they may accept wick thanks what ſhall be 
N to them. And if more ſhall be depated than 
is aboreiexprefied, or any of them ſhall be found teme- 
3 act contrary to the premiſſes; they who de- 
puted mall be ſufpended from their office and be- 
nefice until they ſhall remove ſuch perſon fo deputed, 
and they who ſhall be fo deputed ſhall be for ever ipſo 
facto ſuſpended from the office of apparitors. Lindw. 


225. 
, (4:) Can. 


And they ſhall not execute their precepts 


* * 
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Apparitoꝛ. 

14.) Can. 138. Foraſmuch as we are deſirous to re- 
dreſs ſuch abuſes and aggrievances, as are ſaid to grow by 
ſumners or apparitors ; we think it meet that the multi- 
tude of apparitors be (as much as is poſſible) abridged or 
yeſtrained : wherefore we decree and ordain, that no bi- 
ſhop or archdeacon, or other their vicars or officials, or 
other inferior ordinaries, ſhall depute or have more appa- 
ritors to ſerve in their juriſdictions reſpectively, than either 
theycot their — were accuſtomed to have thirty 
years before the publiſhing theſe our preſent conſtitutions. 
All which apparitors ſhall by themſelves faithfully execute 
their offices; neither ſhall they under any colour or pre- 
tence whatſoever cauſe or. ſuffer their mandates to be 
executed by any meſſengers or ſubſtitutes, unleſs upon 
ſome good cauſe to be firſt known and approved by the 
ordinary of the place, Moreover they ſhall not take up- 
on them the office of promoters or informers for the court. 
Neither ſhall they exact more fees, than are in theſe our 
conſtitutions formerly preſcribed. And if either the num- 
ber of the apparitors deputed ſhall exceed the aſſigned 
imitation, or any of the ſaid apparitors ſhall offend in 
any of the premiſſes; the perſons deputing them, if they 
be biſhops, ſhall upon admonition of their ſuperior diſ- 
charge the perſons exceeding the number ſo limited; if 
inferior ordinaries, they ſhall be ſuſpended from the exe- 
cution of their office, until they have diſmiſſed the ap- 
paritors by them ſo deputed ; and the parties themſelves 
ſo deputed, ſhall for ever be removed from the office of 
apparitors, and if being ſo removed they deſiſt not from 
the exerciſe of their ſaid offices, let them be puniſhed by 
eccleſiaſtical cenſures as perſons contumacious. Provi- 
ded, that if upon experience the number of the ſaid ap- 
paritors be too great in any dioceſe, in the judgment of 
the archbiſhop for the time being ; they ſhall by him be 
ſo abridged, as he ſhall think meet and convenient. 


Faithfully execute their offices] If a monition be awarded 
to an apparitor, to ſummon a man, and he upon the re- 
turn of the monition avers that he had ſummoned him, 
when in truth he had not, and the defendant be there- 
upon excommunicated ; an action on the caſe at common 


law will lie againſt the apparitor for the falſehood com- 


mitted by him in his office, beſides the puniſhment in- 
flicted on him by the eccleſiaſtical court for ſuch breach 


of truſt. Ayl. Parerg. 70. 2 Bull. 264. 
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50 Appäritoz. 
. [Which kind of puniſhment of the apparitor for miſ- 
behaviour, is much more regular than that which was 
inflicted by the famous Bogo de Clare. N mentioned elſe- 
where in this book, under the title P urality) ; whoſe 
ſervants, when the apparitor went to ſerve a citation up- 
on him in parliament time, cn the apparitor 
to eat both the citation and wax. Al. Par. 70, 71.] 
| Office of promoters or informers for the court] H. 8 
Cha. Carlin and Mill. Action upon the caſe, for that 
the defendant being an apparitor under the biſhop of 
Exeter, maliciouſly, and without colour or cauſe of ſu- 
ſpicion of incontinency, of his own proper malice, pro- 
cured the plaintiff ex officio, upon pretence of fame of 
incontinency with one Edith (whereas there was no ſuch 
fame nor juſt cauſe of ſuſpicion), to be cited to the 
conſiſtory court, and there to be at great charges and 
vexation, until he was cleared by ſentence; which was 
to his great diſcredit and cauſe of great expences and 
loſſes; er which the action is brought. Upon not guilty 
pleaded, and found for the plaintiff, it was moved in 
arreſt of judgment, that in this caſe an action lieth not; 
for he did nothing but as an informer, and by virtue of 
his office. But all the court held, foraſmuch as it is al- 
ledged that he did maliciouſly and without colour of ſu- 
ſpicion cauſe him to be cited, upon pretence of fame 
where there was no offence committed, and it is aver- 
red that there was not any ſuch fame, and he is found 
guilty thereof, therefore the action well lieth. Co. Car. 
291. 7 OI 

WVeitber ſhall they crab more fees, than are in theſe our. con- 

ittutions formerly Preſeribed] That is, in Can. 135. Which 

is ſpecified under the title Fees, 8 
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Appeal 


Origin of p- I. 3 RE were no appeals to the pope out of Eng- | 

peals to Rome. © 1 land, before the reign of kingStephen ; when the . 
: were introduced by Henry de Blois, biſhop of Wincheſ⸗ 

ter, the pope's legate. Not but attempts had been made 

before that time, to carry appeals to Rome, which were 6 

vigorouſly withſtood by the nation; as appears by the - 

complaint of the pope in the reign of Henry the firſt, * 

| | the 


. 


Appeal: 'Y 


the king would ſuffer no appeals to be made to him; and 

before that, in the reign of William Rufus, the biſhops 

and barons told Anſelm (who was attempting it) that 
it was a thing unheard of for any one to go to Rome 

(that is, by way of appeal) without the king's leave. 

And tho' this point was yielded in the reign of king 

Stephen, yet his ſucceſſor Henry the ſecond reſumed and 

maintained it, as appears by the conſtitutions of Claren- 
don, which provide for the courſe of appeals within the 
realm, ſo as that further proceſs be not made, without 
the king's aſſent. And afterwards, in the parliament of 

Northampton, the conſtitutions of Clarendon were re- 

newed ; and in the reigns of Richard the firſt and king 
John, we find new complaints of the little regard paid to 

thoſe appeals ; for- which alſo divers perſons were impri- 
ſoned in the reigns of Edward the firſt, Edward the ſe- 

cond, and Edward the third. Gihſ. 83. 4 Iuſt. 341. 

| Nevertheleſs, appeals to Rome ſtill obtained, until the 

reign of king Henry the eighth, when they were finally 

aboliſhed by the ſtatutes of the 24 H. 8. c. 12. and 25 

H. 8. c. 19. (here following). | 

2, By the 24 H. 8. c. 12. All cauſes teſtamentary, cauſes Appeals to Rome 

F nmatrimamy, and divorces, rights of tithes, oblations, and liſhed, 

obventions ſhall be finally determined within the king's juriſ- 

diftion and authority, and not elſewhere ; any foreign appeals 

to the ſee f Rome, or to any other foreign courts or poten- 

tates, to the let or impediment thereof in any wife notwith- 

landing. And if any perſon ſhall procure from the ſee 9 

Rome or any other foreign court any appeal in any the cauſes 

afareſaid, or execute any proceſs concerning the ſame, he ſhall 

incur a premunire. ſ. 2, 4. 8 BE oy 

And by the 25 H. 8. c. 19. Ne manner of appeals ſhall 
be. bad out of this realm to the biſhop or ſee of Rome, in any 
cauſes or matters. whatſoever ; but all manner of appeals, of 
what nature or condition ſoever they be, ſhall be made and 
had after ſuch form and condition, as is limited for appeals in 
cauſes of matrimony, tithes, oblations, and obventions by a fla- 
tute made ſince the beginning of this parliament. And if any 
perſon ſhall ſue any appeal to the biſhop or 4 F Nome, or pro- 
cure or execute any proceſs from thence; he, his aiders, coun- 

ſellors and abettors, ſhall incur a premunire. 1. 3, 5. 

3. And appeals within this realm ſhall be in this form, Appeals to the 
and not otherwiſe ; firſt, from the archdeacon or his offical, if —— cours 
ry matter or cauſe be there. begun, to the biſhop. 24 H. 8. within this 

6:2 oo 5 | 


=—_ 


* 


* 


realm. 
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Appeal. 

If it be commenced before the biſhop or his commiſſary ; then 
from the biſhop or his commiſſary, within fifteen days next 
enſuing the judgment or ſentence given, to the archbiſhop ; and 
there to be definitively and finally ordered decreed and adjudged, 


without any other appeal whatſoever, 1. 6. 


If the matter for any the cauſes aforeſaid, be commenced be- 
fore the archdeacon of any archbiſhop, or his commiſſary ; then 
the party grieved may take his appeal, within 15 days next 
after judgment or fentence given, to the court of the arches, or 
audience of the ſame archbiſhop ; and from the ſaid court of the 
arches, or audience, within fifteen days then next enſuing after 
judgment or ſentence there given, to the archbiſhop of the ſame 
2 there to be finally determined without any other ap- 

er. | 
f If the 1 be commenced for any the cauſes 1 
befere the archbiſhop, then the ſame ſhall be before him defi- 
nitively determined, without any other appeal, provocation, or 
any other foreign proceſs out of this realm to be ſued to the let 


or derogation of the ſaid judgment ſentence or decree, other- 


wiſe than is by this act limited; ſaving always the prerogative 
of the archbiſhop and church of Canterbury, in all the foręſaid 
cauſes of appeals, to him and his ſucceſſors, to be ſued within 
this realm, in, ſuch and like wiſe as they have been accuſtomed 
and uſed to have heretofore, 1. 8. 


Appeals within this realm ſhall be in this form] Which 


is to be done by demanding letters miſſive, called apgſtoli, 


from the judge a quo, to the judge ad quem, Gibſ. 1035. 


From the archdeacon, or his official, to the biſhop} And not 
per ſaltum to the archbiſhop : and this is agreeable to the 
rule of the ancient canon law. G:bſ. 1036. 

In the caſe of Robinſon and Godſalve, M. 9 JF, It was 
reſolved by the court, that where an archdeacor has a 
peculiar juriſdiction, he is totally exempt from the power 
of the biſhop, and the biſhop cannot enter there and hold 
court. And in ſuch caſe if the party who lives in the 
peculiar be ſued in the biſhop's court, a prohibition ſhall 
be granted; for the ſtatute intends that no ſuit ſhall be 
per ſaltum. But if the archdeacon has not a peculiar, 
then the biſhop and he have concurrent juriſdiction, and 
the party may commence his ſuit either in the archdeacon's 
court or the biſhop's; and if he commence in the biſhop's 
court, no prohibition ſhall be granted ; for if it ſhould, 
it would confine the biſhop's court to determine nothing 
but appeals, and render it incapable of having any caufes 
originally commenced there. L. Raym. 123. & 

ron: 
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From the biſhop] This is to be extended to all who have 
epiſcopal juriſdiftion: As in the caſe of Johnſon and 
Ley, M. 7 W. where the dean of Saliſbury, in one of 
his peculiars, made letters of requeſt to the dean of the 
Arches ; it was objected, in order to obtain a prohibition, 
that this was per ſaltum, and that be ought to have made 
requeſt to the biſhop of Saliſbury bis immediate ordinary: 
But the plea was not allowed, becauſe this was not (as 
in the caſe of an archidiaconal peculiar) ſubject to the 
juriſdiction of the ordinary, but immediately to the arch- 


biſhop. Gibſ. 1035. Skin. 589. 


From the biſhop or his commiſſary, to the archbiſhop) And 
not from the biſhop's official or commiſſary, to the biſhop 
himſelf; for the reaſon given in the canon law, namely, 
Jeſt (having both but one auditory) the appeal ſhould 
ſeem to be made from the ſame perſon to the ſame perſon. 


Gib. 1036. 


But by. the 25 H. 8. c. 19. For lack of juſtice in the 
archbiſhops courts, the party may appeal to the king in chancery; 
and upon every ſuch appeal, a commiſſion ſhall be directed un- 


der the great ſeal to ſuch perſons as ſhall be named by the king, 


like as in caſe of appeal from the admiral's court, to hear and 
determine ſuch appeals ;, whoſe ſentence fhall be definitive : and 
no further appeals to be had from the ſaid commiſſioners. 1. 4. 


Por lack of juſtice in the archbiſpops courts] Such appeal 
lies not from a lacal viſitor ; nor in any cauſe of a temporal 
nature; nor did it lie from the high commiſſion court when 
in being, becauſe they themſelves were the king's dele- 


gates, as acting by immediate commiſſion from him, and 


there was no remedy againſt their ſentences but a new 
commiſſion to others grantable in virtue of the royal pre- 
rogative and independent from this ſtatute. Jatſ. c. 6. 


T he party grieved may appeal to the king in chancery] And 
no commiſſion of delegates, in any caſe of weight, ſhall 


be awarded, but upon petition preferred to the lord chan- 


cellor, who will name the commiſſioners himſelf, to the 
end they may be perſons of convenient quality, having 
regard to the weight of the cauſe, and dignity of the 
court from which the appeal is. Bacon's Tratts 297. 
And ſometimes for a ſupply of juſtice, on petition to 
the king, a ſpecial commiſſion of delegacy iflueth, to be- 
gin the ſuit, and proceed originally in the cauſe; as 
where the archbiſhop himſelf is intereſted, or the like, 
I Qughton's Ordo Judiciorum. 437. a 
E 3 4 


5 


. Appeal: 
A commiſſion ſhall be directed under the great ſeal, to ſuch 
perſons as. ſhall be named by the king] Theſe commiſſioners 
are uſually ſome of the lords ſpiritual and temporal or 
both, and commonly one or more of the twelve judges, 
and one or more doctors of the civil law. Floy. 20. 
And they are commonly called delegates. (according to 
the language of the civil and canon law), on account of 
the ſpecial commiſſion or delegation they receive from the 
king, for the hearing and determining every particular 
cauſe. Agreeably whereunto, their proceedings are ac- 
cording to the rules of the civil and eccleſiaſtical laws; 
and on that account it hath been particularly adjudged, 
that a ſuit there doth not abate by the death of the par- 
ties: this being the courſe in the eccleſiaſtical courts. 


| {Alfo prohibitions go to them, as to an eccleſiaſtical court. 


But in the caſe of Stephenſon and Ward, H. 10 Ja. the 
better opinion of the court was, that they could not grant 
letters of adminiſtration. Gibſ. 1037. Fo. 


N poſe ſentence ſhall be definitive] In the caſe of Saul an 
Wilſon, M. 1689. N= the lords commiſſioners: There 
lies no appeal from a ſentence in the court of delegates; 


for they cannot have any original juriſdiction, becauſe it 
is a matter grounded upon an act of parliament, and the 


act gives them none. 2 Vern. 118. | 5 
But on a petition to the king in council, a commiſſion 
of review may be granted under the great ſeal, appointing 
new judges, or adding more to the former judges, to re- 
viſe, review, and rehear the cauſe. 1 Ought. 437. 


And hereupon lord Coke obſerveth, that albeit theſe 
ſtatutes do upon certain appeals make the ſentence defini- 


tive as to any appeal, and that no further appeal ſhould 


be had ; yet the king, after ſuch a definitive ſentence, as 


ſupreme head, may grant a commiſſion of review, for two 
cauſes: 1. For that it is not reſtrained by the ſtatute. 
2. For that after a definitive ſentence, the pope as ſupreme 


bead by the canon law uſed. to grant a commiſhon ad 


revidendum ; and ſuch authority as the' pope had, claim- 


ing as ſupreme head, doth of right belong to the crown, 


and is annexed thereunto by the ſtatutes of the 26 H. 8. 
c. 1. and 1 Eliz. c. 1. And ſo it was reſolved in the 
king's bench, T. 39.Eliz. where the caſe was, that ſen- 
tence being given in an eccleſiaſtical cauſe in the country, 
the party grieved appealed. according to the a& of the 24 
H. 8. to the archbiſhop, before whom the firſt ſentence was 
affirmed. Whercupon, according to the ſtatute of -1 

2 25 H. 


Appeal. 


25 H. 8. be appealed to the delegates: before whom both 
the former ſentences were repealed and made void by de- 
finitive ſentence. And thereupon the queen, as ſupreme 
bead, granted a commiſſion of review, ad revidendum the 
ſentence of the delegates. And upon this matter, a pro- 
hibition was prayed in the king's bench, pretending that 
the commiſſion of review was againſt law, for that the 
ſentence before the delegates was definitive by the ſtatute 
of the 25 H. 8, But upon mature deliberation and de- 
bate, the prohibition was denied; for that the commiſſion 
for the cauſes aboveſaid was reſolved to be lawfully 
granted. In this caſe Coke fays, he being then the 
queen's attorney, was of counſel to maintain the queen's 
power. And precedents were cited in this court, in 
 Michelot's caſe, 29 Eliz, and in Goodman's caſe, and in 
Huet's caſe, in the ſame year, 4 Inft. 341. | 
But a commiſſion of review is matter of diſcretion, 
and not of right: and if it be a hard caſe, the chancellor 
will adviſe the crown not to grant it. 2 P. Will. 299. 
In the commiſſion of review, there is ſometimes a 
clauſe, to admit other allegations, and new matter, and 
to take proofs thereupon as well on the one part as on 


the other. 1 Ought. 437. 


4. By the aforeſaid ſtatute of the 24 H. 8. c. 12. F any Appeal io he 


[] convocation; 


where the king 


matter, for any the cauſes ſpecified in the ſaid ſtatute, /ha 
come in contention in any of the foreſaid courts, which ſhall touch 
the king ; the party grieved may appeal from any of the courts 
of this. realm, to the ſpiritual prelates, and others abbots and 
Priers of the upper houſe, aſſembled and convocate by the king's 
. writ in the convocation being, or next enſuing ; ſo that ſuch 
appeal be within fifteen days after ſentence given: and the ſame 
to, be there fmally determined. ſ. 9. + 


4 By the tatute of the 25 H. 8 19. Appeals om Appeals from 
Places exempt, which by reaſon of grants or liberties were here- Places cxemyi, 


Zofore to the pope, ſhall now be to the king in chancery, and 
Hall be definitively determined by authority of the king's com- 
aniſfion : ſo that no archbiſhop or biſhop ſhall intermit or meddle 
with ſuch. appeals,.. otherwiſe than they might have done before. 


» Us 


is thus: The proctor of the appellant draws a petition to 
the lord chancellor or lord keeper, ſetting forth the cauſe, 
and what his client inſiſted on, and what the judge de- 


32 


is party. 


6. The manner of obtaining a commiſſion of delegates Manner of ob- | 
taining a com- 


miſſion of dele- 


creed; and that thereupon his client, thinking himſelf 


aggrieved, hath appealed from the ſaid decree to the king's 


majeſty, in his high 9 chancery ; Wherefore his 
| : 
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In what caſe 

caution is to be 
required, before 
admiſſion of the 


appeal, 


Stamp duty. 


Appeal. 
client humbly requeſteth of the lord chancellor, that 2 
commiſſion of appeal be made out and iſſued under the 
great ſeal, directed to certain judges delegate to be named 
at his pleaſure, to hear and determine the cauſe aforefaid. 
Whereupon the lord chancellor ſets. down the names of 


ſuch perſons as he thinks proper: and afterwards a com- 


miſſion is drawn and executed in due form, by virtue 
whereof the commiſſioners proceed to hear and determine 


the matter of the appeal. 1 Ougbt. 437. 


7. Can. 98. Foraſmuch as they who break the laws, can- 
not in reaſon claim any benefit or protection by the ſame; 
we decree and appoint, that after any judge eceleſiaſtical 


hath proceeded judicially againſt obſtinate and factious 


perſons, and contemners of ceremonies, for not obſerving 
the rites and orders of the church of England, or for 
contempt of publick prayer; no judge ad quem, ſhall ad- 
mit or allow any his ar their appeals, unleſs he Pong 
firſt ſeen the original appeal, the party appellant do fir 
perſonally promiſe and avow, that he will faithfully keep 
and obſerve all the rites and ceremonies of the church of 
England, as alſo the preſcript form of common prayer, 
and do likewiſe ſubſcribe to the three articles, concerning 
the king's Krenz; the hook of common prayer, and 
the thirty nine articles of religion. 3 
8. By the ſeyeral ſtamp acts; every appeal from the 
court of arches, or the prerogative courts, ſhall be upon 
a treble 408, ſtamp, _ | * 


Suſpenfionof the 9. During the appeal, the ſentence given by the infe- 


ſentence during 


the appeal. 


rior court or judge is ſuſpended. | | 
Thus, if a church be voidable by deprivation, and the 

eccleſiaſtical judge hath actually pronounced a ſentence 

of deprivation againſt the incumbent ; yet if the perſon 


_ deprived doth make his appeal, the church is not actually 


void, ſo long as the appeal dependeth : and if the ſen- 
tence of deprivation upon the appeal be declared yoid, 
the clerk 1s perfect incumbent as before, without any new 

inſtitution. Watſ. c. 6. | . 
10. And pending the appeal, it is uſual, at the inſtance 
of the appellant, for the ſuperior court to grant an inhi- 
bition to ſtay the execution of the ſentence in the inferior 

court, until the appeal ſhall be determined. 56S 
Concerning which, by Can, 96. it is ordaineg, that no 
inhibition ſhall be granted out of any court belonging to 
the archbiſhop, at the inſtance of any party, unleſs it he 
ſubſcribed by an advocate praQtiſing in the ſaid court. 
And the like courſe ſhall be uſed, in granting forth any 
2 3 inhibition 
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inhibition at the inſtance of party, by the biſhop or 


his chancellor againſt the archdeacon, or any other per- 


ſon exerciſing eccleſiaſtical juriſdiction. And if in the 
court or conſiſtory of any biſhop there be no advocate; 
then ſhall the ſubſcription of a proctor practiſing in the 
ſame court, be held ſufficient. _ 

And by Can. 97. it is further ordered and decreed, that 
henceforward no inhibition be granted by occafion of any 
interlocutory decree, or in any cauſe of correction, except 
under the form aforeſaid. And moreover, that before 
the going out of any ſuch inhibition, the appeal it ſelf, 
or a copy thereof (avouched by oath to be juft and true), 
be exhibited to the judge or his lawful ſurrogate, whereby 
he may be lawfully informed, both of the quality of the 
crime, and of the cauſe of the grievance, before the 

ting forth ef the ſaid inhibition. And every-appel- 
ant, or his lawful proctor, ſhall before the obtaining#of 
any ſuch inhibition, ſhew and exhibit. to the judge or his 
ſurrogate in writing, a true copy of thoſe acts wherewith 
he complaineth himſelf to be aggrieved, and from which 
he appealeth; or ſhall take a corporal oath, that he hath 
performed his diligence and true endeayour for the ob- 
taining of the ſame, and could not obtain it at the hands 
of the regiſter in the mage or his deputy, tendring 
him his fee, And if any judge or regiſter ſhall either 
progure or permit any inhibition to be ſealed, ſo as is 
ſaid, contrary to the form and limitation above ſpecihed ; 
let him be ſuſpended from the execution of his office, 
for the ſpace of three months; and if any proctor, or 
other perſon whatſoeyer by his appointment, ſhall offend 
in any of the premiſſes, either by making or ſending out 
any inhibition, contrary to the tenor of the ſaid premiſ- 
ſes ; let him be removed from the exerciſe of his office, 
for the ſpace of a whole year, without hope of releaſe or 
reſtoring. 2 | | 


Appraiſement. See Mills. 
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I. Original of the appropriation of churches, 
II. Endowment of vicarages upon appropri- 
III. Augmentation of vicarages. 

IV. Vicarages how diſſol uad. 


I. Original of the a ration of churches 

7 ded a ** * 1 
8 R x or ſeven centuries, the parochia was , 0 

the dioceſe or epiſcopal diſtrict, wherein the biſhopg 
and his clergy lived together at the cathedral church; and "Wl « 
Whatever were the tithes and oblations of the faithful, f 
they were all brought into a common fund, from whence; a 
à continual fupply was had, for ſupport of the biſhop and, A 
His college of preſbyters and deacons, and for the repair y 
and ornaments of the church, and for other ſuitable works 0 
of piety and charity. So that before the diſtribution of 0 
England into pariſhes (as the word is now uſed) all tithes cl 
"offerings and eccleſiaſtical profits whatſoever did entirely ca 
belong to the biſhop and his clergy for pious uſes, and 01 
by their original nature could not be in the hands of any or 
. Jayman, or be employed to any ' ſecular purpoſe. This of 
community and collegiate life of the 'biſhop and his er 
-. clergy, appears to have been the practice of our Britiſh, cc 
aud was again appointed for the model of our Saxon lie 
Churches. | ATT] 2 
While the biſhops thus lived amongſt their clergy, m. 
reſiding with them, in their proper ſeats or cathedral of 
churches; the ſtated ſervices, or publick offices of reli- th 


gion, were performed only in thoſe ſingle choirs; to ſei 
which the people of each whole dioceſe reſorted, eſpecially an 


at the more ſolemn times and ſeaſons of devotion. But by 
to ſupply the inconyeniences of diſtant and difficult acceſs, 

the biſhop ſent out ſome preſbyters into the remoter parts, bre 
to be itinerant preachers, or occaſional diſpenſers of the of 
word and ſacraments. Moſt of theſe miſſionaries returned pte 
from their holy circuit to the center of unity the epiſ- to 


copal college, and had there only their fixed abode ; gi- r q 
: ving or 
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ving the biſhop'a due account of their labours and ſuc- 
delten their reſpeQive-progreſs. Yet ſome few of the 

travelling clergy, where they ſaw a place more u 
and a people zealous, built there a plain and humble con- 
veniency for divine worſhip ; and procuretl the biſhop; to 
conſecrãte it for an 'oratory'or chapel at large, not yet for 
2 pariſh church, or any particular congregation, to be 
confined within certain bournds''and limits. And while 
the neceſſities of the country were thus upon occaſion 
ſupplied, it did not alter the ſtate of the eceleſraſtical pa- 
trimony; which ſtill remained inveſted in the biſhop for 
the common uſes of religion, as devoted ſolely to god and 
his clerg e 175 | © tot pe 
The Miviſion'6f"a dioceſe into rural ' pariſhes, and the 
foundation of churches adequate to them, cannot be aſ- 
cribed to any one act, nor indeed to any one ſingle age. 
Several cauſes and perſons did contribute to the riſe 
of parochial churches. Sometimes the itinerant preachers 
found "encouragement to ſettle amongſt a liberal people, 
and (by their aſſiſtance) to raiſe up a church, and a little 
adjoining manſe. Sometimes the kings, in their country 
vills and ſeats of pleaſure or retirement, ordered a place 
of worſhip for their court and retinue, Which was the 
original of royal free chapels. Very often the biſhops, 
commiĩſerating the ignorance of the country people, took 
care for building churches, as the only way of planting 
or kexping up chriſtianity amongſt them. But the more 
ordinary and ſtanding method of augmenting the number 
of churches, depended on che piety of the thanes or great- 
er lords; who having large fees and territories in- the 
country, founded churches for the ſervice bf their fami- 
lies and tenants within their dominion. It was this gabe 
a primary title to the patronage of laymen : It was this 
made the bounds of a pariſh' comnenfurate to the extent 
of a nianor : It was this divided the ſeveral portions of 
the ſame church, according to the ſeparate intereſt of the 
ſeveral lords: And it was this diſtinct property df lords 
and tenants, that by degrees allotted new pardchial bounds, 
by das aldiag of nde auxiliary churches. 
This firſt deſignation df pariſh churches did not at all 
break in upon the Tight 'of the biſhop, either in reſpect 
of ſpirituals or temporals. For the biſhop had ſtill the 
ptoper cure of ſouls within his whole dioceſe, and a title 
to all the eccleſiaſtical revenues; and it was by his autho- 
rity and conſent,” that pariſi churches and priefts were ſo 
ordained, as helps and aſſiſtants given to him. For their 
number 
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Appꝛopꝛiation. 
number not only promoted the ſervices of religion, but 
even advanced the revenues of the ſee. Yet for fear the 
biſhop's committing ſo many parts of his charge to ſub- 
ordinate curates might ſeem a' ſort of receſs from his right 
and-claim to them, he had the moſt folemn reſervations 
made to him and his ſucceſſors. - No church, however 
built, was to be employed for publick ſervice, till conſe- 
crated by the biſhop. And no prieſt was to reſide and 
officiate there, but by the biſhop's delegation. } And there 
were indeed as many acknowledgments of. right and re- 
ſpeCt paid to the head of the dioceſe, as were by feudal 
cuſtoms paid to the head of the ſeigniory of civil dominion, 
For as the lord's own ſeat was the head of the batony, 
or the lord's court, whither the inferior tenants were 
ſummoned to anſwer for the conditions of their tenure; 
ſo the biſhop's chair was always the ſeat and heart of the 
dioceſe, to which the clergy were cited to give account of 
their offices and poſſeſſions, as in their mother church, 
As each inferior tenant was admitted with ſome oath of 
fidelity to the prime lord; ſo every pariſh prieſt had ad- 
miſſion to his church, with a like obligation of obedience 
to his biſhop. As each tenant paid ſome ſort of rent 
unto his lord, for being quieted in his poſſeſſion; ſo the 


preſbyter made a return of ſome part of the parochial pro- 


fits to his biſhop, for the ſecurity of enjoying the re- 
mainder to his own uſe. As no one tenant could deſert 
his holding,. or. ſubſtitute another in it, without conſent 
and acceptance of the lord; ſo neither could any pariſh 
prieſt forſake his charge, or appoint another to ſucceed 


him in it, without expreſs leave and authority of the 


biſhop. And as upon the death of a feudatory tenant, 
the cuſtody of the lands came back to the lord, till an 

ſhould be inſtated in it; ſo likewiſe the cuſtody 
of all vacant: benefices did revert to the biſhop, and he re- 
ceived the mean profits of them, till a ſucceſſor was con- 
firmed and ſettled in them. And in many other forns 
and cuſtoms of dependency and ſubjection, the parochial 
clergy were as accountable to the biſhop, as the lay te- 
nants were to the prime lord, So that during all this 
firſt conſtitution of pariſhes, there was nothing of tithe 
or glebe or oblations diverted into lay hands, or applied 


to any ſecular purpoſes; but the abſolute property, and 


the intire diſpoſal of them, did remain in the biſhops and 
.the clergy, for their own ſupport, and other pious uſes. 

Ihe firſt way of diverting the tithes and oblations from 
the immediate uſes of the biſhop and his clergy, did — 
| rom 
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from the confuſion of parochial bounds ; which having no 


other limits ſet to them than thoſe of the poſſeſſions of 
the reſpective founders, this obliged them and their re- 
tinue and tenants to pay their duties to that one church: 
but if any new fee were erected within ſuch lordſhip, or 
there were any people within the precin& who were in- 
dependent on the patron, they were at liberty to chuſe any 
neighbouring church or any religious houſe, and to pay 
their tithes. and make their offerings, wherever they re- 
ceived the benefits of religion. So the biſhop receding 
from this former claim, and his ſubſtituted clergy not yet 
knowing the bounds of their reſpective cures ; this let in 
an opinion, that tithes and oblations were an arbitrary 
diſpoſttion of the donor, who might give them as the re- 
ward of religious ſervice done to him, in what place, or 
from what perſon ſoever he received that ſervice, Which 
notion gave occaſton to the monaſteries, to ingroſs all the 
neighbouring people, - and eſpecially the richer lords and 
patrons, to themſelves; and to draw them from their 


own prieſts to communicate in their cells; and fo to 


bring their tithes and offerings with them. But yet this 
diſcretionary allotment of tithes and offerings, tho? inju- 
rious to particular prieſts and pariſh churches, wzs no 
violation of the general rights of the national church and 
clergy ; for tho* the people fo choſe their own way of 
diſtribution, they did by no means detain the ſtated dues 
unto themſelves, nor alienate them to any ordinary uſes : 
they ever looked upon them as confecrated to the altar, 
— offered them purely for the ſake of god and their 
ouls, 


A ſecond prejudice to the parochial clergy was, the early 


diviſion of tithes and offerings into ſeveral parts, for the 


ſeveral purpoſes of piety and charity. The benevolence 
of a dioceſe was at firſt intirely at the biſhop's receipt and 
diſpoſal ; but that there might appear to be a juſt appli- 
cation of it, a rule obtained for dividing the fund into 
four parts; one to the fabrick and ornaments of the 
church ; another to the officiating prieſt ; a third to the 
poor, and neceſſitous travellers ; and a fourth reſerved to 
the more immediate ſervice of the biſhop and his college. 
But when ſees began to be endowed with lands and other 
firm poſſeſſions ; then the biſhops (to encourage the foun- 
dation of churches, and to eſtabliſh a better proviſion for 
the reſiding clergy) did tacitly recede from their quarter 
part, and were afterwards by canons forbidden to demand 
it, if they could live without it. So. as the diviſion was 

now 
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now only into three parts; and every prieſt was the re- 
eciver and diſtrihuter as the biſhop had been before, ſtand- 
ing obliged. to expend. one part on the raiſing ſupporting 
and adorning his church and manſe, another part upon 
entertaining ſtrangers and relieving the poor; and to have 
a third reſerved for his own immediate occaſions. Yet 
fill the whale product of tithes. and offerings was the 
bank of each-pariſh church, and the miniſter was the ſole 
truſtee and diſpenſer of them, according. to thoſe ſtated 
rules of piety and charity. But this tripartite diviſion 
ſoon occaſioned great diſorders; for the ſay patrons did 
from hence. infer, that a third part of the revenues of a 
church was ſufficient for the ſupply of it, and they un- 
dertook to diſpoſe of the two remaining parts; at firſt 
pretending to apply them to the like pious uſes ; but then 
by degrees detaining them in their own hands, and even 
at laſt getting them infeoffed in them and their heirs, 
eſpecially within their own demeſns. And this proceeded 
ſo far, that in ſome parts the powerful patrons ſeized upon 
the whole prædial tithes, and left the altarage or ſmaller 
tithes (which were at firſt voluntary oblations, and there- 
fore reckoned a part of the altarage) to the portion of the 
pariſh prieſt; 3. ſetting a precedent of impropriations in lay 
hands, eyen before the religious fell into that method. 
But however, as the lay patrons at firſt took the tithes 
(or ſeldom more than two parts of them) in truſt. for He 
ow . Poor, not in tenure to their own . 


formerly maintained — the 5 and oblations of the 
country; when this practice ceaſed, they thought it a 

ſort of laudable reſtitution, to give che perpetual advow- 
ſon of their churches to that body, or to ſome one parti- 

cular member of it; whereby thoſe churches became pre- 

ne and the ſupply of them was left to the community, 

Or 
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dr to that ſingle canon who was to have his prebend or 
exhibition from it. All — . found this me- 
thod to be a ve expedient for them. Hence 
incited their 4 to confer upon —— 
right of ee to country churches; à favour the 
more eaſily obtained, becauſe the lay lords looked upon 
themſelves as guardians only, and were glad to devolve 
their truſt upon thoſe ſocieties z who, as they thought, 
would faithfully diſcharge it. And by theſe means, in an 
age or two, above one half of the parochial churches in 
England came to be lodged in the power of cathedrals 
and monaſteries, and were perſonally ſerved by the mem- 
bers of thoſe bodies. But this by degrees let in miſchief 
and uſurpation: For the cathedral canons, finding their 
reſidence in thoſe rural churches to be inconſiſtent with 
their due attendance in the chapter and choir, began to 
place annual curates to repreſent them in their ſeveral be- 
nefices, to account for the profits of them, and to receive 
a ſmall portion, or ſome pecuniary ſtipend for their ſer- 
vice. Till, being preſſed by the biſhops, and obliged 
ſome new conſtitutions, they did at laft preſent th 
clerk to the full title of the church, reſerving a rent or 
penſion to themſelves ; which tho? at firſt moderate, they 
often advanced to the great oppreſſion of the country 
clergy. The religious did the ſame in monaſteries, and 
had a fairer pretence for ſo doing; for being tied to ftric- 
ter rules of their order, and more confined within their 
cells, they appointed prieſts, whom they called ſecular, 
to take upon them the cure of ſouls, and to be ſtewards 
of the revenue, or at leaſt penfioners to their ſeveral con- 
vents. And even ſome of the potent lay patrons followed 
this example, binding the clerks in the like annual rents 
and reſervations to them and their heirs. So that within 
a hundred years after the conqueſt, moſt of the pariſh 
prieſts in England were become tributary to their patrons, 
and paid out ſuch large penſions to them, that they were 
not able to ſubſiſt with decency and credit. This abufe 
becoming very grievous, occaſioned divers conſtitutions 
| to be made againſt it. But the lay patrons protected 
themſelves by prohibitionis and appeals from the - eccle- 
ſiaſtical juriſdiction, and ſued their clerks in the temporal 
court for the performance of ſuch indirect covenants. 
Therefore the biſhops did at laſt obtain from king Ed- 
ward the ſecond, a full and ſole power to judge in this 
cauſe of penſions, and thereby did ſoon effectually ſup- 
preſs them as to lay patrons; and thoꝰ the dignitaries and 
5 Io * 
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| Approppſation; 

the religious did longer enjoy thoſe penſions, yet were 
they often. mitigated and reſtrained by the biſhop, having 
been frequently complained of and even condemned by a 
decree of pope Clement the third. And it was indeed the 
reſtraint of theſe arbitrary preſtations, that put the monks 
upon inventing the new ſtratagem of impropriations. 

For when the monks ſaw, that they could not well 
ſupply their own churches, and could no longer ſet arbi- 
trary fines and penſions upon the poor clergy who ſupplied 
them; they fell upon the project of retaining the churches 


in their gift, and all the profits of them in proprio: uſus, 


to their own immediate benefit. This art of appropriation 


was certainly invented by monaſtick men, for a curb and 


weight upon the ſecular clergy ; but in what year it be- 
gan doth not certainly appear: for indeed all corruptions 


have a ſecret riſe, and are not in hiſtory obſerved, till the 


ſcandal and the complaints do make ſome noiſe. It is 


ſaid, that there were ſome appropriations of churches be- 


fore the conqueſt ; but theſe ſeem to have been only con- 
veyances of the churches with their tithes to thoſe religi- 
.ous corporations, who had thereby no other right convey- 


ed to them, than what the lay lords had before; which 
was, a right of protection and commendation to the 


church, not a right of converting the profits to their own 
uſe and property. | 

But the way of ſtrictly appropriating pariſh churches to 
religious houſes, or giving them in full right to the monks 
abſolute property and uſe, was an engine of oppreſſion 
which came in with the Norman conqueſt ; when the 
greater prelates being Normans, did trample upon- the 
inferior clergy who were generally Engliſh ; increaſed the 


penſions which the clergy were to pay unto them, or elſe 
.withdrew their ſtipends; and = loaded them with new 


ſervices, and every way oppreſſed them without mercy. 


And to complete the ſervile dependance, an artifice was 


contrived, to obtain indulgence from the pope, that what- 
ever churches they held in advowſon, they ſhould com- 


mit them to be ſerved by clerks, who as to the cure of 


ſouls ſhould be reſponſible to the biſhop, but as to the 
profits ſhould be accountable to the abbot or prior and his 


| brethren. 


And this was indeed effectual appropriation ; a badge 
of ſlavery unknown to the Saxon churches, brought over 
by the Norman lords, and imperiouſſy put upon the En- 
gliſh clergy by the authority of the pope. And ſo this 
practice, which crept in with William the conqueror, 5 
| " | * 


A 
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à few reigns became the cuſtom of the land, and the in- 
fection ſpread, until within the ſpace of 300 years, above 
a third part, and thoſe generally the richeſt benefices in 
England, became appropriated. 

And in theſe cures, the monks themſelves did for ſome 
time reſide and officiate by turns, by lot, and even by 
penance, with many other ways of ſhifting off the duty 
upon one another. Until at length ſuch changes and 
intermiſſions in the paſtoral care becomi ſcanda- 
lous, the biſhops did by degrees — ox Ho from 
a perſonal cure of ſouls, and confined them according to 
rule within their own cloiſters ; obliging them to retain 
fit and able capeilans, vicars, or curates (for thoſe titles 
did all mean the ſame office) ; with a competent ſalary paid 
to them. But then again they oppreſſed theſe ftipendiary 
vicars with ſuch ſorry allowance, and ſuch grievous ſer- 
vice; that the biſhops at laſt brought them to the preſen- 
tation of perpetual vicars endowed and inſtituted, who 
ſhould have no other dependence on their convents, than 
the rectors had upon their patrons; declaring it to be 
diſhoneſt and contrary to canon, that religious men, to 
whom it was granted to convert churches to their proper 
uſes, ſhould perſonally ferve thoſe churches, and there- 
fore ordaining, that they ſhould appoint perpetual vicars 
to be inſtituted by the biſhop, with a competent mainte- 


nance by the biſhop taxed and affigned to them. 


One pretext of the religious to gain appropriations was, 
to deſire no more than two parts of the tithe and profits to 
be ſo appropriated to them; leaving a third to the free and 
quiet enjoyment of the _ pariſh prieſt, whom at the ſame 
time they eaſed from the burden of repairing the church 
and relieving the poor, and took that charge upon them- 
ſelves. Which third part, together with the altarage (or 
portion of oblations and perquiſites and ſmall tithes in a 
manner arbitrary) which alſo was commonly reſerved to 
the vicar, made his portion often equal to, if not exceed- 
ing that of the convent. But the religious were not long 
content with their ſaid two parts, without ingrofling the 
whole; which they generally did by donation, by pur- 


chaſe, by exchange, and all the ways of acquiſition. So 


that in two or three following ages, parochial churches 

would have been univerſally annexed and united to religi- 

ous houſes, if the biſhops had not provided for the ordi- 

7 perpetual vicarages, and the diſtinct endowment 
em. | . 
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Another pretext of the religious for obtaining appropri- 


ations was, the conſideration of hoſpitality and charity, 


which were intailed as it- were upon their two parts of 
tithes and offerings, They chiefly urged theſe occaſions, 
and promiſed to employ the profits this way. In the 
charters of donation, they got it alledged, to be for keep- 
ing up the hoſpitality of the ſaid religious houſe, to find 


meat and drink to all that paſſed by their gates and would 
call for refreſhment, and for the entertainment of all tra- 


vellers and paſſengers; for ſuſtaining the poor; for the 


almonry; for the infirmary ; and for the proviſions of their 


houſe ; and even for many other uſes, as, to maintain 
ſcribes and illuminators to write and adorn their books; 
to bear the charges of holding a general chapter of their 
order; to defray the expences of a journey to Rome; to 
eaſe themſelves in the payment of penſions; to rebuild the 
fabrick of their conventual church ; and indeed to anſwer 
all other occaſions that could be ſerved by money. 
The ſeculars learned this way of gain from the monks ; 
and thought it as lawful and proper for any of their colle- 
giate bodies, as it was for the regular canvents. And 
therefore they likewiſe got the churches of their own do- 
nation to be converted to their own proper uſes ; and per- 


ſuaded the neighbouring patrons to come and offer up 
. advowſons on their high altar; to increaſe the number of 


their prebends, or to augment the portion of the dean, or 
of any other principal dignitary; or to:xgpair their fa- 
brick; or to find lights on their altars ; or fer the table 
of the biſhop ;. or indeed for any thing that could contri- 
bute to the grandeur. of the cathedral church or ſee. Not 
that all the churches which are now appropriated to biſhops, 
or deans and chapters, were the ehrt of thoſe ſuperſti- 
tions: for many of them have been ſince given in a ſad 

exchange for manors and firm lands. | PI 
This ill example of, appropriating -pariſh - churches 
ſpread further to all bodies corporate, however in law and 
reaſon incapable of ſuch a tenure. Soliciting and pay 
ing the price at Rome procured the like favour for ſecular 
colleges, for chantries, nay for military orders, for lay 
| hoſpitals, for gilds and fraternities, and even for nunne- 
ries. So making knights, lay brothers, and very wo- 
men, to be the rectors of pariſh churches, Though 
this indeed was grounded on a conceit, that all theſe were 
religious ſocieties, and might — diſtribute out 
of the common treaſury of the church. For before king 
Henry the eighth, there was no/tight or precedent for a 

mere lay perſon to be an impropriator, ; 
| From 
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From corporations aggregate of many, this example 
went on to fingle perſons; not only to deans, chantors, 
treaſurers, chancellors, and ſeparate officers, but at laſt 
to the pariſh prieſts themſelves, who in populous or rich 
_ obtained a vicar to be endowed, and caſting upon 

im the cure of ſouls, they had the rectory appropriated 
to them and their ſucceſſors as a ſine- cure for ever. 

But, above all, the monks had their various arts of 
driving on this trade in holy things. The biſbop of the 
dioceſe was often their friend and aſſiſtant in it, becauſe 
he had been perhaps of the ſame order; or was diſpoſed to 
keep up an intereſt in ſo great a body of men; or if they 
had no other tie upon him, they ſettled a penſion to in- 
demnify his ſee, or advanced the payment of ſynodals, or 
offered ſome other conſideration of intereſt: and if at the 
laſt the biſhop would not conſent, they could apply to the 
papal legates, or directly to the court of Rome, where 
they never failed to have their preſents accepted ; and 
ſometimes charged themſelves with an annual penſion to 
the cardinals, or even to the apoſtolical chamber for ever. 
They dealt as ſubtilly with the patrons, to extort their 
conſent; they . promiſed them the prayers and ſuffrages 
of their houſe, with maſſes, obits, , anniverſaries, pietan- 
ces, and other commemorations. And becauſe, after all, 
by the laws of the land they could not appropriate without 
conſent of the rector incumbent ; therefore they ſometimes 
prevailed with him to aſſume their order, and ſo to bring 
the church along with him; or they gave him a penſion 
or a corrody for-his life, on condition of reſigning ; or if 
he would 'not comply, then they obtained leave of the 
patron to appropriate in reverſion ; or, to ſave the pains 
of working on the patron, they purchaſed the perpetual 
advowſons, on purpoſe to appropriate the benefice. 

If the ſmaller tithes and oblations (the common allot- 
ment to a vicar) would not amount to a third ſhare ; 
then ſome part of the greater tithe of corn and hay was 
allowed to make up ſuch deficiency; which was the juſt 
cauſe of many vicarages being ſo endowed, | | 
The ancient ſtate of vicarages was the more tolerable, 
becauſe there was not only a conſiderable portion for the 
vicar, but there was a power lodged in the biſhop to aug- 
ment that portion, whenever it appeared to be inſufficient. 
This was the known right, and the conſtant practice of 
the Engliſh biſhops. Indeed the greater monaſteries did 
oftentimes by exemptions and appea!s to the court of Rome 

tvade and deny this power of the dioceſan; in order to 
1 F 2 obviate 
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Appꝛopuatton. 
obviate which refuge, the'biſhop in his inſtrument of con- 
ſenting to approptiation, began to expreſs the poſitive 
condition of ſaving a competent portion for a vicar, to 
be taxed and ordered by him in due confideration to hoſ- 
pitality and other . burdens; and afterwards to be mode- 
rated and augmented as ſhould ſeem to the ordinary fit 
and proper. But whether this power was explicitly 
reſerved or not, it was thought an antecedent right, 
which the biſhop might claim from the original conſtitu- 
tion of the church. And even the common law did allow 
and inforce this practice: the year books affirming, that 
the ordinary may increaſe or diminiſh the vicar's portion. 
And for any thing which appears upon record; though 
this epiſcopal right was too often evaded by reſort to the 
court of Rome; -yet it was never queſtioned in any of 
our eccleſiaſtical or civil courts before the reformation. 
Kennet on Impropriations. 

And ſo much concerning the original appropriation of 
churches: We come next to conſider more particularly, 
the endowment of vicarages conſequent thereupon. 


II. Endowment of vicarages upon appropriation. 


1. By the ſtatute of the 15 R. 2. c. 6. In CG 
to be made in the chancery, - of the appropriation of any par 
church, it fhall be expel Ys that the Fes of the 
place, upon the appropriation of ſuch churches, ſhall ordain 
according to the value of ſuch churches, a convenient ſum of 
money to be paid and diſtributed yearly of the fruits and profits 
of the ſame churches, by thoſe that will have the ſaid churches 
in proper uſe, and by their ſucceſſors, to the poor pariſhioners 
of the ſaid churches, in aid of their living and ſuſtenance for 


ever; and alſo that the vicar be well and ſuffictently endowed. i 


And by the ſtatute of the 4 H. 4. c. 12. From hence- 
forth, in every church appropriated, there ſhall be a ſecular 
perſon ordained vicar perpetual, canonically inſtituted and in- 
dutted, and covenably endowed by the diſcretion of the ardinary, 
to do divine ſervice, and to inform the people, and to keep 
hoſpitality there; and no religious ſhall in any wiſe be made 


_ vicar in any church appropriated, 


From NMucefortb] This ſtatute extendeth not to appro- 
priations made before this time. 2 Roll. Rep. 127. 


There fhall'be a ſecular perſon ordained vicar perpetual] In 
the cafe of Bonſey and Lee, T. 1684 ; it was decreed, 
| $54 5 5 6 th at 
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that where there is no viearage endowed, the impropria- 
tor of the ſmall tithes is bound to maintain a prieſt; and 
upon an information. by the attorney general for that pur- 
poſe, the king may aſſign to the curate ſuch an allowance 
or proportion of the ſmall tithes as he ſhall think fit: but 
otherwiſe it is, where the vicar is endowed, though but 
of never ſo ſmall a matter. 1 Fern. 2479. © 
Conenably endowed] So as without endowment, the ap- 
propriation was not good. 12 Co. 4. | 


| By the diſcretion of the ordinary] Before this, it could not 
be done but with the conſent of the patron ; but there was 
no neceſſity of the licence of the king (as in the caſe of 
a 3 becauſe no. damage accrued to the crown, 
2 Kalt's Ar. 334. | 

No religious ſball in any wiſe be made vicar in any church 
appropriated} But if the benefice was given ad menſam mo- 
nachorum, and ſo not appropriated in the common form, 
but granted by way of union pleno jure; in that caſe, it 
was ſerved by a monk of their own body, who was re- 
movable at their own pleaſure, Which is the foundation 
of ſtipendiary curacies, where the impropriators are bound 
to provide divine fervice, but may do it by a curate, not 
inſtituted, but only licenſed by the biſhop. So the monks 
ſerved them; and becauſe the acts of diſſolution gave the 
lands to the king in ſuch manner and form as the monks 
held them, they who derive from the crown have reckon-, 
ed themſelves under no reſtraint to preſent a vicar to the 
biſhop for inſtitution. But though the canon law is clear, 
that ſuch benefices as were united menſeæ monachorum 
might be ſerved by monks, without inſtitution ; yet the 
law alſo was, that in caſe ſuch cures were ſupplied by 
feculars, muſt have inſtitution ; and there being now 
no ſupply but by ſeculars, it ſeems to follow, that by 
law no benefices can be now ſerved by ſtipendiary curates, 
without, inſtitution ; but the received practice is otherwiſe, 
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Gibſ, 15. | 
2. The act of endowment by the biſhop might be made, AR of en 
either in the act of appropriation, or by a ſubſequent act went. 
and a ſeparate inſtrument, Which is mentioned in this 
place, dot in ſearching for endowments in the regiſtries 
of biſhops, or the court of augmentations, neither the 
one nor the other ſhould be neglected ; for altho* a ſepa- 
rate act or inſtrument of endowment may not be found, yet 
it is poſſible the endowment may haye been made in the 
act of appropriation, © Gi. i 19. 
3 If 
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If the body corporate be now in being to which the 
church is appropriated, as all the old cathedrals are; or if 
the impropriation were, at the diſſolution of the monaſ- 
tery, given to any cathedral or collegiate church that now 
is; the moſt probable place to find the endowment of it 
is in the archives of that church: if not, perhaps it may 
be found in the augmentation office. But it is to be feared, 
that moſt of the endowments are now loſt, at leaſt to us, 
by being carried to Rome at the diſſolufion of monaſ- 
teries. Fohnſ. 239. | 

3. Upon the making an appropriation, an annual pen. 
fion was reſerved to the biſhop and his ſucceſſors, com- 
monly called an indemnity, and payable by the body to 
whom the appropriation was made. The ground of which 
reſervation, in an ancient appropriation 'in the regiſtry of 
the archbiſhop of Canterbury, is expreſſed to be, for a 
recompence of the profits which the biſhop would other- 
wiſe have received during the vacation of ſuch churches, 
Gi. 719. | | | 

4. A vicarage by endowment becomes a benefice diſtin 
from the parſonage. As the vicar is endowed with ſe- 
parate revenues, and is now enabled by the law to reco- 
ver his temporal rights without aid of parſon or patron ; 
ſo hath he the whole cure of ſouls transferred to, him, by 
inſtitution from the biſhop. It is true, in ſome places, 
both the parſon and the vicar do receive inſtitution from 
the biſhop to the ſame church, as it is in the caſe of fane- 
cures; the original of which was thus: The rector (with 
proper conſent) had a power to intitle a vicar in his 
church, to officiate under him; and this was often done; 
and by this means, two perſons were inſtituted to the 
fame church, and both to the cure of ſouls, and both did 
actually officiate. So that however the rectors of ſine- 
cures, by having been long excuſed from reſidence, are 
in the common opinion diſcharged from the cure of ſouls 
(which is the reaſon of the name); and however the cure 
is ſaid in the law books to be in them habitualiter only; 

et in ſtrictneſs of law, and with regard to their original 

inſtitution, the cure is in them actualiter, as much as it is 

in the vicar. Gibſ. 719. 

5. The parſon by making the endowment, acquires the 
patronage of the vicarage. For in order to'the appropria- 
tion of a parſonage, the inheritance of the advowſon was 
to be transferred to the corporation to which the church 
was to be appropriated ; and then, the vicarage being de- 
rived out of the parſonage, the parſon of common "gr 
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muſt be patron thereof. So that if the parſon makes a 
leaſe of the parſonage (without making a ſpecial reſer- 
vation to himſelf of the right of preſenting to the vicarage) 
the patronage of the vicarage paſſeth as incident to it. 
But it was held in the 21 Ja. that the pariſhioners may 
preſcribe for the choice of a vicar. And before that, in 
the 16 Ja. in the caſe of Shirley. and Underhill, it was de- 
clared by the court, that tho* the advowſon of the vi- 
carage of common right is appendant to the rectory, yet 


it may be appendant to a manor ; as having been reſerved 


ſpecially upon the appropriation. Gb. 719. 
Sometimes, upon appropriation, the right of preſenting 

the vicar was given to the biſhop, vrobably to induce his 

conſent : as appeareth from divers inſtances. | 


6. There were no vicarages at common law: or, in Vicar only inti- 
tled by endow - 


ment or preſerip · 


other words, no tithes or profits of any kind do de jure 


belong to the vicar, but by endowment or preſcription; tion. 


which cannot be preſumed, but muſt be ſhewn on the 
part of the vicar. For which reaſon, the payment of 
tithes to the parſon, is prima facie a diſcharge againſt the 
vicar.” *Gibſ. 719. 


The firſt endowment of the vicars cannot be pre- Authority of en- 
dowments. 


ſeribed againſt by the parſon. This was adjudged in the 
caſe of Pringle and Child, T. 2 Fa. Which original en- 
dowments therefore being of ſuch authority as no time 
can deſtroy; and ſuch cauſes between parſon and vicar as 
relate to them, or depend on them, being alſo cogni- 
zable in the ſpiritual court: it were much to be wiſhed, 
ſays Dr. Gibſon, for the ſake of the poor vicars, that 
diligent ſearch were made after them in the eccleſiaſtical 
offices, and other repoſitories of records; “ in order to 
| re bring 
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- * Tt may be proper to inſert in this place the following propo- 
ſal of a very learned gentleman, who has generouſly undertaken 
the execution of the aboveſaid plan ; hoping that all who may 
have it in their power in any wiſe to contribute towards the com- 
letion thereof, will communicate what may have come to their 
owledge with reſpect to any of the particulars : wiz. 
6.0 2 for publiſhing a general repertory of the endow- 
ments of vicarages : | 
This work is intended for the ſervice both of vicars and of 
their pariſhioners, The former uſually come into their livings 
unacquainted with the particulars of their legal incomes ; moſt of 
which are ſmall, and many quite inſufficient: whence they are 
| F 4 ſome- 
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bring to light as many as can poſſibly be found. Eſpe- 
cially; ſince it hath been alſo adjudged, that if _ 
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ſometimes tempted to demand more than their daes. But, oſtner, 
they who ſhould pay them, take advantage of the i or 
doubtfulneſs of their miniſter concerning bis rights, and refuſe to 
acknowledge them. If he ſubmits to take what they are willing 
to alloy bim, he lives in ſtraits and contempt. If he conteſts the 
matter, his people become prejudiced againſt him for ſome time, 
if not for ever: and there is great danger, that for want of being 
able to come at the proper evidences in the cauſe, it may be de- 
cided the wrong way. hpi oe 

« Now the principal of thefe evidences are old endowments; 
For a vicar may demand what his vicarage was endowed with ; 
and he cannot demand more, unleſs immemorial uſage gives ground 
for a juſt preſumption, that there was a further endowment, 
tho* riot now extant. Therefore diſcoveries of endowments will 
tend, not only to the right determination of law · ſuits, but to the 
prevention of them, by ſhewing both parties, to what they are in- 
ticled : and thus will be of common benefit, to the clergy, to im- 
propriators, and to the reſt of che laity, 

* The moſt likely places to find them in, are the regiſtries of 
the biſhop, or dean and chapter of the dioceſe. But, partly by 
means of national changes and confuſions that have happened, 
partly thro* the unfaithfulneſs or negligence of officers, and partly 
throꝰ other accidents ; many of the books, belonging to theſe re- 
giſtries, are loſt from thence : and not a few of them, and like- 
wiſe of the chartularies and leiger books of diſſolved religious 
houſes, in which they recorded, amongſt other things, the endow- 
ments of their vicarages, are now in various libraries and repoſ · 
tories, publick and private. A liſt of theſe endowments, with 
references to the manuſcripts in which they are contained, 
would certainly be a very uſeful directory to multitudes of per- 
| ſons, who elſe would never know, where to ſeek for them: An 
account, which of them have been printed, and in what works, 
may ſave both trouble and expence to thoſe who defire to conſult 
them, and even in caſes where no endowments are to be found, 
preventing a fruitleſs ſearch will be doing ſome good. 

„Therefore the editor of this propoſal hopes, that the publick 
will approve of his undertaking: in which he hath proceeded ſo 
far, as to fet down, in alphabetical order, the name, with the 
date, of every endowment in the regiſters of the ſee of Canterbury; 
and all ſuch as he hath been able to diſcover in the Lambeth, 
Cotton, Harleian, and other libraries, or in printed books. He 
now preſumes to requeſt, that the ſeveral biſhops would favour him 
with the names, and dates, of all endowments, which are in their 
reſpective regiſtries: and that the ſame aſſiſtance may be given 
him by ſuch of the nobility, clergy, and gentry, as have in — 
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- hath uſed time out of mind, or for a long time, to take 
r particular tithes or profits, he ſhall not Joſe them, becauſe 
h the * endowment is produced and they are not 
| there; but inaſmuch as every biſhop had an indiſputable 
* right to augment vicarages as there was occaſion, and 
* this, whether ſuch right was reſerved in the endowment 
or or not; the law will preſume, that this addition was made 
to by way of ion. Gibſ. 720. 
8 8. The lows of the original endowment is ſupplied by preſcription 
he preſcription ; that is, if the vicar hath enjoyed this or where the en- 
e, that particular tithe by conftant uſage, the law will pre- ment is loſt, 
— ſume that he was legally endowed with it; by the ſame 
1 reaſon that it preſumes ſome tithes might be added, by 
ts? way of augmentation, which were not in the original en- 
; R 3b | | 
nd 9. It is faid, that all compoſitions for the endowments Trial of cadow- 
nt, of vicarages ſhall be expounded by the judges of the com- 
ill mon law; and if the ſpiritual court meddle with that 
he matter, they are to be prohibited. Warf. c. 39. 
in- But where. the diſpute is between rector and vicar, be- 
m- 


ing both ſpiritual perſons, it feemeth that the proper cog- 
nizance of the cauſe belongeth to the eccleſiaſtical judge. 

And in the caſe of Drake and Taylr, E. 4 G. The vi- 
car libelled for tithes of turnips, and laid his title to them 
by preſcription and endowment : The defendant pleaded, 
that there is a rectory impropriate, and that time out of 
mind the rector hath taken tithes of turnips; and he 
moved for a prohibition, and obtained a rule unleſs cauſe 


r F i i tn 4 [| a. ih i. a Moth ku. ls 4... ti. A 1 | M4 


cuſtody ancient records of any kind, in which endowments of vi- 
carages are centred. 
Doctors Commons AND. COLTEE DUCAREL.” 
Dec, 3. 1761. 8 | 
After which ke ſubjoins a liſt of above 200 endowments of vi- 
carages already diſcovered; and à ſpecimen of the method he 
propoſes to follow, as thus, 


AcLey (Linc. Dicec.) Vicar. de Ordinatio vicarie 
eccleſiz parochialis de Acleia Lincoln. Dicec. Dat. Oxon. in 
fello 8. Michaelis A. D. 1343. (Printed in Kennet's Parochial 
Antiquities, Pag- 455- Ex Chartul. S. Fridelwide Ed. Ch. 

xon.) 


— Hes... I 


ALBoLvesLEY (Line. Dicec.) Vicar. de Ordinatio 
vicariæ A. D. 1361. Regiſt. Johan, Gynewell Epiſc. Lincoln. 


fol, 367, Ke. 3 


= 
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 thewed: And it was inſiſted, "that in this caſe both the 
parties are not ecclefiaſticks; for the libel is againſt a 
pariſbioner, and it lays a cuſtom which is denied, and 
muſt be tried by the common law. But by Parker chief 
—— and the court: Tho' both ies are not eecleſij- 
ſticks, yet the thing in controverſy belongs either to 
one eccleſiaſtick or another; for either the rector is in- 


titled to the tithes or the vicar; and what matter is it to 


the pariſhioner, who has them? for he can only pa 


them to one: This is properly a diſpute what belongs to 


the vicar upon the endowment ; and that evidence which 
will intitle him to a ſentence below, will not enable him 
to recover here: And if we ſhould grant a prohibition 
in order to try the cuſtom, yet that will not determine 
the queſtion upon the endowment ; and therefore we 
_ ought not to draw them out of that court, which may 


properly determine the whole matter. And beſides, in 


the ſpiritual court fifty years make a preſcription, tho? 
they will not here. And the rule for a prohibition was 
diſcharged. Str. 87. | 
- But the courts of equity do frequently determine upon 
the interpretation of endowments. 

10. Any words in an endowment being doubtful, ſhall 
Favourable con - be interpreted by practice, and to the advantage of the 
geroction. vicar, So, in the caſe of Barkſdale and Smith, tho garba 

in the common acceptation relates to corn, yet it appear- 
ing that the cuſtom had been for the vicar to have tithe 
hay, this was judged ſufficient to extend it to tithe hay, 
And the ſame thing was adjudged in the caſe of tithe 
wood, as given by the term altaragia, upon the ſame 
foundation of cuſtom, in the caſe of Reynolds and Green : 
Or if given there under the name minute decimæ; cuſtom 
changes a great tithe, as wood is, into ſmall, Upon the 
occaſion of which caſe, it was ſaid, that the word altara- 
gium ſhall be expounded according to uſe. And biſhop 

Stillingfleet obſerved, that in the fettlement of the alta- 
rage of Cockrington by Groſthead biſhop of Lincoln, 
not only oblations and obventions, but the tithes of wool 
and lamb, were comprehended under that name. Gib). 
719, 720. 

And in the caſe of Franklyn and the maſter and brethren 
of $t. Croſs, T. 1721; it was decreed, that where altara- 
gium is mentioned in old endowments, and ſupported by 
uſage, it will extend to fmall tithes, but not otherwiſe. 
Bunb. 79. | 
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The moſt difficult, though moſt common queſtion, 
that relates to the interpretation of endowments, is, what 
the vicar ſhall have in virtue of the phraſe minute decimæ. 
Gibſ, 20, * 4 . . ; " 
| Where a vicar was endowed to have the third part of 
all the tithe corn of ſuch a manor 3 it was adjudged, that 
he ſhould have tithes of the freeboldert, as well as of the 
demeſnes of the-manor, The reaſon of the doubt was, 
that freeholders ſtrictly ſpeaking were not /pareel of the 
manor, as ſuch: But it was reſolved, in favour of the 
vicar, that the word manor there, ſhould ſignify the pre- 
eincts of the manor. And ſo, where the endowment is 
ſo expreſſed, that only tithe corn is "reſerved to the par- 
ſon ; by conſtruQtion of law, all the reſt falls to the vicar. 

2 Rolls Abr. 335. | | | 65 
In the aforeſaid caſe of Franklyn and the maſter and 
brethren of St. Croſs ; altho* by the endowment the vi- 
ear was to find the ſacrament wine, yet the court were 
of opinion it ſhould be found by the pariſhioners accord - 
ing to the canon. Bunb. 79, 8 ne 


III. Augmentation of vicarages. 


Dr Gibſon ſays, it ſeems to be agreed on all hands, 
that the ordinary hath power to oblige ſpiritual impropri- 
ators to augment vicarages: according to the caſe of 
Hitchcot and Thornburgh, H. 9 Car. where the vicar ſued 
the tenant of the maſter of the choiriſters of the church 
of Sarum (the ſaid maſter being parſon), for addition of 
maintenance in the ſpiritual court; and prohibition was 
denied, upon this reaſon, that the ordinary might compel 
the parſon to an augmentation, there being ſuch a power 
reſerved to him in all appropriations ; and that the leſſee 
(wha held for lives according to the ſtatute of the 32 H. 8.) 


came in, ſubject to the ſame charge, Gibſ. 722. 2 Ralle 


Gr. 337. 3 
It is true, this was an appropriation which had never 


come to the king by any ſtatute of diſſolution; but that 
circumſtance of having been conveyed. to the king, made 
no difference with regard to the juriſdiction of the biſhop, 
ſo long as they were reconveyed to a ſpiritual hand, as 
appears from the caſe of the dean and chapter of St, Aſaph 
in the 12 74. And the books, when they pronounce 
impropriations lay fees, ſeem to ground it wholly upon 
their being in lay hands ; and to mean no more, when 
they ſay that they become lay fees by the * diſ- 

* ution 


75 


i ; 


ſolution, chan that -by thoſe ſtatutes they came into lay 
hands. The ogly queſtion then (he ſays) is, concerning 
the biſhop's power over toy. impropriaters.. Gibs. 722. 


Bare tlie diſſalution of monaſteries, the exerciſe of 
erdinary juriſdiction in this particular appears beyond all 
queſtion. | Then come the acts of diſſolution, and ſay, 
that the king ſhall have and enjoy, to him and his heirs 
for ever, all and ſingular ſuch monaſteries and-tithes, 7» 
as large and ample manner," as the abbots held them; and 
elſewhere, in tbe flate and condition that they now be; and 


that they who take from the king, ſhall have and hold 


and enjoy the fame, and have all ſuch actions ſuits entries 
and the like, in like manner form and condition as be- 
fore; which acts of diflolution were founded upon the 


ſurrenders made by the religious into the hands of the 


nr 

rom whence it hath been argued ; that nothing could 
eome into the king's hands in virtue of the ſurrenders of 
the religious, but what was theirs ; and that the right of 
the biſhop to augment, and of the vicar to claim augmen- 
tation, was not theirs: That the moſt natural conſtruc- 
tion of the king's enjoying the impropriations in the ſame 
manner form and fiate as the religious did, is, that he ſhall 
enjoy them with the ſame limitations, privileges and bur- 
dens, as the religious did: That accordingly, it is granted, 


that exemptions from tithes can be enjoyed by the gran- 


tees, only while the lands remain in their own hands, be- 
cauſe that privilege which was granted to the ſeveral 
orders was not abſolute, but fub made, to wit, whilſt 
they were in their own hands: That becauſe reparations 
of chancels, payments of curates, proxies, ſynodals, and 
the like, reſted upon the religious appropriator, there- 
fore. they have always reſted upon the lay impropriator : 
That (by like conſtruction) as the religious held thoſe 
appropriations with the charge of a competent mainte- 
nance for the vicar, at the difcretion of the ordinary; ſo 
do the lay owners hold their impropriations with the ſame 
charge: That the meaning of the parliament was not to 
deſtroy the rights of other men, but only to ſuppreſs the 
monks; That in the ſeveral acts of diflolution, there 


are general favings of rights to all bodies politick and 


the like, and particularly of portions, which any may 
or might have had in or to the premiſſes, or to any 
<« part or parcel thereof, in ſuch like manner form and 
condition, to all intents and purpoſes, as if the - 
| «K 2 1 
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car having then a right to a grun portis (that is, par 
or parcel, as the ſtatutes ſpeak) out of che rectory, Lew 
a right to ſue the abbot if he denied it; and the biſhop 
having a right to aſſign fuch portion, and to inforee the 
allowance of it by ſequeſtration and other eccleſiaſtical 
cenſures; both the biſhop and the vicar have thoſe rights 
reſpectively preſerved to them in the ſaid general ſavings : 
That if it be objected, that thore clauſes of reſervation 
of right, do not expreſly mention, either the juriſdiction 


of the biſhop, or the portion of the vicar 3 the anſwer is, 


that neither do they mention the reparation of chancels, 
or payment of the ſtipends of eurates; yet both theſe 
burdens, as having reſted upon the religious, paſſed from 
them to the king, and from the king to the grantees ; 
That tho' they are now applied to other ends and uſes, 
than heretofore they were, yet they retain the ſame na- 
ture; and if it had not been underſtood, that after the 
conveyance into lay hands they ſtill remained ecclefiaftical 
duties, they might have been reeovered, as other chattels 
or lay fees are, by action of debt or otherwiſe at com- 
mon law, and there had needed no act of parliament to 
enable laymen to ſue for them; nor would the remedy 
have been given in the fpiritual, but moſt certainly in the 
temporal courts. Gibſ. 723. * | | 

But notwithſtanding ah this, it muſt be acknowledged, 
that nothing is more peremptorily-delivered-throughout 
the books of common law, than the contrary doctrine z 
namely, that ſince the diſſolution, all impropriations (at 
leaſt in the hands of laymen) are become mere lay fees, 
or inheritances of a mere temporal nature; from whence 
it is inferred, that therefore all ſuch poſſeſſions are in- 
tirely freed from the ſpiritual juriſdiction; and particu- 
larly, that the ordinary hath no power to make augmen- 
tation of a vicarage, out of any rectory which is in the 
hands of a lay impropriator. 600 723. 

And even with reſpe& to ſprritual impropriators, it 
may ſeem from the intire deſuetude of the practice, that 
the ordinary's power over ſpiritual impropriators, to com- 
pel them to augment vicarages, is at leaft doubtful ; and 
the only augmentations that are now made, are either 
by private benefaction, or by application of the revenue 
of firſt fruits and tenths by the governors of queen Anne's 
bounty, or both, | | 
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By the ſtatute of the 17 C. 2. c. 4.7. 7. Power is gli 
ven to the impropriaters of tithes, to unite the ſame to the par- 
ſenage or vicarage of the church or | chapel where-they lie; or 
10 ſettle the ſame in truſt, for the benefit of the ſaid parſonage, 
or vicarage, or of the" curate where the parſonage is impro- 


priate and no vicar endowed, without any licence of mort- 


main. 1 =” "= : N. a 0 
Before chis ſtatute, to wit, in the 12 C. 2. ſoon after 


the reſtoration, a bill was brought into the houſe of com- 


mons, for erecting and augmenting of vicarages, and had 
a firſt reading, but proceeded no further; having, as is 
ſuppoſed, been ſuperſeded and laid aſide (at leaſt for 


that time) in conſideration that the ends propoſed in 


it would be in ſome degree anſwered, by his majeſty's 
letter to the ſeveral biſhops reſpectively, the ſubſtance of 
which is as followeth :- 

« Our will is, that-forthwith proviſion be made for 
ce the augmentation of all ſuch vicarages and cures, where 
6; 150 tithes and profits are appropriated to you and your 
“ ſucceſſors, in ſuch manner, that they who immediately 
attend upon the the performance of miniſterial offices 


in every. pariſh, may have a competent portion out of 


« every. rectory impropriate to your ſee. And to this 
end our farther will is, that no leaſe be granted of an 

s rectories or parſonages belonging to your ſee, until 
<« you ſhall provide, that the reſpective vicarages, or cu- 
rates places where there are no vicarages endowed, 
<< have ſo much revenue in glebe, tithes, or other emo- 
«.luments, as commonly will amount to 1001. or 801. 
« a year, or more if it will bear it; and in good form of 
& law ſettle it upon them and their. ſucceſſors. And 
< where the rectories are of ſmall value, and cannot ad- 
<< mit of ſuch. proportions to the vicar and curate ; our 
<< wall is, that one half of the profit of ſuch a rectory be 
<< reſeryed for the maintenance of the vicar or curate, as 
< is agreeable to the ſaid proportions. And our farther 
< will is, that you do employ your authority and power, 
© which by law belongeth to you as ordinary, for the aug- 
mentation of vicarages and ſtipends of curates ; and that 
« you do with due diligence proceed in due form of law 


for the raiſing and eſtabliſhing convenient maintenance 


aof thoſe who do attend holy duties in pariſh churches, 
« Andif any prebendary in any church (the corps of whoſe 
c prebend conſiſts in tithes) ſhall not obſerve theſe our 
„commands, then, we require you or the dean of the 
church, to uſe all due means in law, where you - he 
„ have 
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te have r to compel them; or that otherwiſe 
cc — biſhop of the dioceſe where the ſaid — 
< doth lie, that he may interpoſe his authority for fulfil- 
ling this our order. And if any dean, or dean and 
<« chapter, or any that holdeth any dignity or prebend 
ec in the cathedral church, do not obſerve theſe our com- 
* mands, that you call them before you, and ſee this 
« our will obeyed.” Nen. Par. Ant. 253. 

And this deſign was the more practicable at that time, 
by reaſon of the number and largeneſs of the fines that 
were then due, And accordingly, many and large aug- 
mentations. were then made. But this was not intended 
barely for augmentations then to be made at that particu- 
lar time, but alſo for the making thereof by the ſame 
bodies in future times. And to confirm and perpetuate 
the ſame, the ſtatute of the 29 C. 2. c. 8. was made as 


. followeth : 


Whereas divers archbiſhops, biſhops, deans and chapters, 
and other eccleſiaſtical perſons, in obedience to his majeſly's let- 
ters bearing date the firſt day of June in the twelfth year of 
his reign, and out of a pious care to improve poor Vicarages 
and curacies, where the endowment thereof was found too ſmall 
to afford a competent maintenance to thoſe that ſerve the cure, 
have ſince his majeſly's happy return, upon their renewing of 
leaſes of rectories or tithes impropriate or appropriate, made, 
& may hereafter make divers reſervations beyond the ancient 
rent, to the intent the ſame ſhould or might became payable to 
the ſaid vicars or curates, in augmentation of their endow- 
ments, which have been for the moſt part enjoyed accordingly ; 
but in regard that ſuch reſervations were not made to the vicars 
or curates, or i they were, no convenient remedy could be had 
by ſuch vicars or curates for the recovery thereof, and they 
were not at the time thereof capable of taking any intereſt ta 
their own uſe, whereby the ſaid proviſions will depend upon 
the good pleaſure of the ſucceſſors, and may in time be diſap- 
pointed: Therefore for the eſtabliſhment of the ſame, it is en- 


acted, that every augmentation granted or intended to be grant- 


ed ſince the ſaid firſt day of June, or which ſhall at any time 
bereafter be granted reſerved or made payable to any vicar ar 
curate, or reſerved by way of increaſe of rent to the leſſors, but 
intended to be for the benefit of ſuch vicar or curate, by any 
archbiſhop, biſhap, dean, provoſt, dean and chapter, archdea- 
con, prebendary, or other eccleſiaſtical corporation perſon or per- 
fans whatſoever, ſa making the ſaid reſervation out of any rec- 
tory impropriate or portion of tithes belonging to them or any of 
them reſpectively, ſhall continue and remain as well * 
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of, for the uſe of themſelves and their ſucceſſors 


| or agreed t0 be made pay. 
reftories 


tions of tithes ſhall be chargeablt therewith, whether the ſam: 


be reſerved again or not; and thamyſaid vicars and crates re. 
ſpettrvely are hereby adjudged to be in the actual poſſeſſion there. 
| and the ſame 

for ever hereafter be taken received and enjeyed by 400 
vicars and curates und their fucceſſors, as well during the 


continuance of the term or eſtate upon which the ſaid augmen- 


tations were granted, as afterwards; and the ſaid vicars and 
eurates ſhall have remedy for the ſame, either by difireſs upon 
the reftories impropriate or portions of tithes charged therewith, 
or by action of debt againſt the perſon who ought to have pail 
the ſame, his executors, or adminiſtrators ; any diſability in 
the perſon or perſons, bodies politick or corporate ſo granting, 
or any diſability or incapacity in the vicars or curates, to whom 
or for whoſe uſe or benefit the ſame are granted or intended 
10 be granted, the ſtatute of mortmain, or any other law, cu- 
ftom, or other matter or thing whatſoever, to the contrary not- 
wit hſtanding. ſ. 1, 2. | | 

Provided  ahvays, that no future augmentation be con- 
firmed by virtue of this att, which ſhall exceed one muiety 
of the clear yearly value, above all reprizes, of the rector) 
impropriate out of which the ſame ſhall he granted or reſere- 
6, „. „ Oy | = 

And every archbiſhop, biſhop, dean and chapter reſpectivel), 
on or before Sep. 29. next coming ſhall make entry in their re- 
gifters reſpettively, of every augmentation or other agreement, 
which ſhall be kept as a record; and a copy thereof, proved by 
witneſſes, ſhall be good evidence, whereupon vicars or 
curates may recover the benefit of ſuch augmentation. 1. 4, 5. 

And if upon the ſurrender, expiration, or other determina- 
tion of any leaſe rer r augmentation hath been or ſhall 
be granted, any new leaſe of the premiſſes or any part 
thereof ſhall hereafter be made, without expreſs continuance 0 
the ſaid yore every fuch new leaſe ſhall be utt 
void. ſ. 8. : | 
ä 4 455 any queſtion ſball ariſe concerning the validity of ſuch 
grants, or any other matter or thing in this act contained; ſuch 
favourable confiruftims, and ſuch further remedy, if need be, 
ſhall be had and made, for the benefit of the vicars and curates, 
as may be had for other charitable uſes, upon the ſlatutes for 
charitable uſes. ſ. 7. 
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By the ſtatute of the 12 An. If 1. c. 4. proviſion 
m 


all livings in the 


is made for the augmentation o 


Ma Riding of the county of York, by incloſing of 
waſtes therein. 


IV. Vicarages how diſſolved. 


Vicarages tho' duly created, and of long continuance, 
might be diſſolved. The great caſe in which this point 
came under conſideration, was that of Britton and Vade, 
M. 16 Fa. An appropriation had been made in the 
time of king John, and ſo continued till the reign of Hen. 6. 
when upon the prior's petition to the pope, in regard the 
priory was poor, the pope granted by his bulls, that for 
the future the prior ſhould appoint one of his monks to 
officiate in the cure, who ſhould be removable at the will 
of the prior. And this was held to be a good diſſolution 
becauſe the appropriation, having been made before the 
15 R. 2. and 4 H. 4. was not within thoſe ſtatutes. But 
Doderidge and Haughton juſtices held, that if the appro- 


priation had been within the ſaid ſtatutes, neither pope 


nor ordinary could have diſſolved the vicarage ; for if they 
could be ſuppoſed to have that power, the great deſign of 
the ſtatute of the 2 H. 4. (namely to have a vicar perpe- 
tually incumbent) might be defeated at pleaſure. And 
tho' ſuch a power of diſſolution were ſuppoſed to be con- 
ſiſtent with that ſtatute, it ſeems by no means reconcilable 
with the diſabling ſtatute of the 13 El. c. 10. againſt 


the granting or conveying the poſſeſſions of vicars, as 


well as of others, in any other manner than that ſtatute 


directs. Gibſ. 720. 

But notwithſtanding thoſe two ſtatutes, and the opi- 
nions of the two learned judges aforeſaid ; when the caſe 
of Parry and Banks was brought into the exchequer, in the 
twelfth year of the ſame king, where a vicarage was en- 
dowed upon an appropriation to the dean and chapter of St. 
Aſaph, and in the 24 Elzz. was diſſolved by the biſhop, and 


united to the rectory, it was held by the barons that the | 


diſſolution was good ; becauſe the appropriation being to 
the dean and chapter, and ſo remaining in a ſpiritual hand 
which was capable of the cure, it might well be diſſolved. 
And this appropriation being one of thoſe which came 
into the king's hands in the 31 H. 8. and by the king 
transferred to the dean and chapter; the court further 
reſolved that if the impropriation had become a lay 
fee, in the hands of a temporal poſleſſor, the vicarage 

Vor. I. ol | could 
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| could not have been diſſolved, becauſe that would be in 
. effect to deſtroy the cure. Gib. 720. 5 
IT wo things more are delivered in the books of common 
law, concerning diſſolution of vicarages, and the union 
thereof to their rectories: 1. That tho' a vicarage is ta- 
ken out of the parſonage, and (for the poverty and ne- 
ceſſity thereof) may be diſſolved and reunited, to ſupply 
the parſonage ; yet the not prefenting for a long time (as 
for 160 years, which was the caſe in the books) ſhall nor 
be a diſcontinuance of the vicarage ; but ſomething ought 
to be ſhewn of the act of reuniting. 2. If a vicatage is 
to be diſſolved into a parſonage preſentative, the king's 
licence is not neceſſary, becauſe no loſs accrues to 
crown; but if it is to be diſſolved into a parſonage ap- 
ropriatory, there muſt be the king's licence, becauſe he 
For ever loſeth his title of lapſe. Gb. 720. 

If the parſon appropriate who is patron of the vicarage 
of the ſame church, doth preſent the vicar to the parſon- 
age, this is a reunion of the vicarage to the parſonage, ſo 
that the preſentee ſhall have all the tithes and other pro- 

© Hits of the church. Tar. c. 17. | . 


The uſual form of the endowment of a vicarage 
was to this effect : 


12 Chriſti fidelibus præſens ſcriptum vifuris vel audi- 
turis; Rohertus permiſſione divina Carliolenſis eccleſur 
minifler humilis, ſalutem in domino ſempiternam. Cum nes 
ad taxutionem perpetuæ vicariæ eccigſiæ de Orton noſtr dioceſess 
vocati, priori et conventui eccleſiæ de Cunningſhed prædiciæ 
eccleſiæ rectoribus quod taxationi prædictæ intereſſent, i ſibi 
viderent expedire, authoritate apoſtolica precepiſſemus ; ac ſu- 
per valorem predifte eccleſiæ eadem authoritate per viros fide 
dignos ad hoc juratos et examinatos plenarie mquiſitiones feciſſe- 
mus; priedictus prior pro ſe et conventu fuo in præſentia noſtra 
cunſtitutus, - quoad taxationem prædictam ordinationi noſtræ to- 
taliter fe ſubmiſit. Nos igitur invocata ſpiritus ſancti gratia, 
prætlictis facultatibus penſatis prædictæ eccliſia, authoritate 
 pradifta, in prædictæ eccleſizee vicariam perpetuam taxamns 
guatuor libras et quatuordecim ſolides. Pro prædicta ſumma 
pecuniæ, perpetuæ affſignamus eidem vicariæ portiones inferius 
feriptas ; videlicet, duas manſiones, cum duabus hovatis terre, 
cum omnibus earundem eaſmentis & pertinentibus onnimodis 
infra villam & extra, ad eaſdem manſiones cum duubus bovatis 
terre ad ipſas ſpeftantibus, quæ propinquiores ſunt eccleſia 
Trædictæ; ct omnes obventiones, mortuaria viva et mortua, et 
: torun 
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eorum optima vęſtimenia; oblationes, videlicet, die omnium 


ſanctorum, die natalis domini, die purificationis beate Mariæ, 


et die paſchatis; in nuptiis, obitibus, purificationibus, et in 
omnibus aliis devotionibus dictæ eccleſiæ provenientibus; nec non 
lane et agnorum, et fi oves et agni ante feſtum ſancti Martini 


in hyeme non tondeantur, vel poſt dictum feſtum quovis caſu 
fortuito moriantur, decimæ ſolvantur debito modo et exigantur ; 


lini, et cannabis, et molendinorum, et alias minutas decimas 
boſcorum, pannagit hlvarum, et aliarum arborum fi vendan- 
tur, ſtagnorum, columbariorum, hortorum, turborum in lacit 
quibus fodiuntur, aucarum, et anatum, ovorum, et pullorum, 
nec non porcellorum, apium mellis et ceræ, artificiorum, nego- 
tiationum, nec non ſlipendiorum, et omnium proventuum rerum 
aliarum, de cetero ſatisfaciant eccleſiæ prædictæ competenter, ut 
de jure teneantur ; et etiam decimas garbarum prædictarum 
duarum bovatarum terre prædictæ vicarie afſignatarum. (Ex- 
ceptis decimis albis pullinorum et vitulorum, decima feeni, nec 
non et decima propriorum omnium prædicti prioris et conventus 
in prædicta parochia exiſfentium, cui quas rectori volumus af- 
fegnari.) Ita quod vicarius qui pro tempore fuerit amnig onera 
ordinaria et extraordinaria pro portiane ipſi contingente, vide- 
licet, pro tertia parte, plenarie fuſtinebit. Ipſo vero vicario 
cedente vel decedente, prædicti prior et cenventus liberam ha- 
beant facultatem ad eandem vicariam clericum idoncum præ- 
ſentandi. In cujus rei teſtimonium præſenti ſcripto figillum 
noſtrum appont fecimus; datum apud Roſam ſeptimo idus 
Aprilis, anno domini milleſuno ducenteſima ſexageſimo tertio, et 
pontificatus naſiri anno quinto. 


The law concerning the reſidence of vicars upon their 
benefices, is inſerted under the title Reſidence, | 


Aquz-bajalus. See Pariſh⸗Clerk. 
Archbiſhops. See Biſhops, 


s I 


EF? R leaſes made by archdeacons, as ſole corporations, 
. ſee title Leaſes, 


Origin of arch- 1. As deacons were all originally the attendants and 


deacons, 


ſervants of their ſeveral biſhops in church affairs; ſo it is 
certain, that about the end of the third century, there 


was in ſeveral dioceſes one choſen out from among the 


reſt, who had the title of archdeacon: and by degrees this 
office became univerſal ; and they who had it, being al- 
ways near the biſhop, ſo improved their advantage, that 
in proceſs of time they began to ſhare with the biſhop 
in his authority. Jahnſ. 57. Gibſ. 969. 

But as the archdeacons, in their original inſtitution, 
had no relation to the dioceſe, but only to the epiſcopal 
ſee ; ſo it was by ſeveral ſteps and degrees that they at- 
tained to the power they now enjoy. At their firſt in- 
ſtitution, their proper buſineſs was, to attend the biſhop 
at the altar, to direct the deacons and other inferior offi- 
cers in their ſeveral duties for the orderly performance of 
divine ſervice, to attend the biſhop at ordinations, and to 
aſſiſt him in the management of the revenues of the 
church ; but without any thing that could be called ju- 


riſdiction in the preſent ſenſe of the word, either in the 


cathedral or out of it. Gib/. 969. 


All that while, the chorepi/cop: had the inſpection, un- 


der the biſhop, of the clergy in the country, and of thoſe 
parts of the dioceſe which were remote from the epiſ- 
copal ſee; till in the council of Laodicea, in the year 
360, it was ordained, that no biſhops ſhould be placed in 
country villages, but only itinerant or viſiting preſbyters. 
But the archdeacon, being always near the biſhop, and 
the perſon mamly intruſted by him, grew into credit and 
power, and came by degrees (as occafion required) to 
be employed by him, in viſiting the clergy of the dioceſe, 
and in the diſpatch of other matters relating to the epiſ- 


copal care: So that aeg beginning of the ſeventh 


century, he ſeems to have been fully poſſeſſed of the 


chief care and inſpection of the dioceſe, in ſubordination 
to the biſhop. Gib. 969. 

But this is to be underſtood with a twofold diſtinction 
from the preſent ſtate and meaſure of archidiaconal power: 
1. That he was W generally throughout the 


4 dioceſe, 
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dioceſe, at the pleaſure of the biſhop. Such an archdea- 
con John de Athon calls the general archdeacon, who 


hath not an archdeaconry diſtinctly limited, but ſupplieth 


the place of the biſhop as his vicar univerſally; by way 
of diſtinction from that archdeacon, who hath a diſtinct 
limitation of his arehdeaconry, and a ſeparate juriſdiction 
from that of the bifnop. And the firſt of theſe is the 
archdeacon, that we find deſeribed in the body of the 
vanon law. 2. That the- power of the archdeacons, in 
that ancient ſtate, was chiefly a power of inquiry and in- 


ſpection; which Lindwood calls a ſimple inquiry, where 


he ſays, that of common right the archdeacon hath power 
of viſitation by way of ſimple inquiry, as the biſhop's 
vicar; but in ſuch inquiry he hath no power to make 
corrections in his own name, except in ſmaller matters, 
unleſs cuſtom give him that power. The like doctrine, 
to that which had been delivered long before by John of 
Athon : Of common right, faith he, the archdeacons 
have no power to uſurp the greater matters to themſelves 
but only to report or intimate the ſame to the biſhops. 
Beyond this, all the rights that any archdeacon enjoys 
of what kind ſoever they be, ſubſiſt by grants from th 
biſhops ; either made voluntarily, to enable archdeacon 
to viſit with greater authority and effect; or of neceſſity, 
as claimed and infiſted on by archdeacons, upon the foot 
of long uſage and cuſtom. But whatever might be the 
motive to theſe conceſſions on the part of the biſhops ; it 
ſeemeth that the powers enjoyed by archdeacons, beyond 
that which they claim of common right, accrued to 


them by expreſs grant or compoſition (however the evi- 


dences may be loſt); it being hard to imagine, how deans 
and chapters, archdeacons, or any other perſons, ſhould 
be allowed to preſcribe againſt a biſhop, for any branches 
of epiſcopal juriſdiction, and much more for an exemp- 
tion from it. Gihſ. 969, 970. 

But in virtue of ſuch grants, and of inſtitution to the 
office they are annexed to; not only the juriſdiction he 
enjoys is in the eye of the law ordinary juriſdiction, as 
being in reality a branch of epiſcopal power, but he him- 
ſelf is properly ordinarius, and is recognized as ſuch by 
the books of common law, which adjudge an adminiſtra- 
tion made by him to be good, tho” it is not expreſſed by 
what authority, becauſe as done by the archdeacon, it is 
preſumed to be done jure ordinario. Gibſ. 970. 

As to the diviſions of dioceſes into archdeaconries, and 
the aſſignment of particular diviſions to particular arch- 

37 deacons; 
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deacons; this is ſuppoſed to have begun a little after the 
Norman conqueſt; when the biſhops, as having baronies, 
and being tied by the conſtitutions of Clarendon to a 
ſtrict attendance upon the kings in their great councils, 
were obliged to Targer delegations of power for the admi- 
niſtration of their dioceſes, than till that time had been 


accuſtomed. Gibſ. 970. 1 Warn. 275. 


For in the charter of William the conqueror, . for ap. 
pointing the cognizance of eccleſiaſtical cauſes in a diſtin 


| place or court from the temporal, the archdeacon is men- 


tioned in his ancient general ſtate as the biſhop's vicar ; 
where it is ſaid, that no biſhop or archdeacon ſhall 
<« any longer hold pleas in the hundred concerning epiſ- 
c copal matters.” And as this charter did eſtabliſh what 
we call the conſiſtory court of the biſhop in every dioceſe; 


ſo it did enable the biſhop by degrees to aſſign to par- 


ticular perſons what ſhare of epiſcopal juriſdiction he 
thought fit, to be exerciſed archidiaconaily within the 
diſtrifts by him appointed. And as this exerciſe, by long 
uſage, grew into a claim; fo thoſe: claims, ſtifly main- 
tained on the part of the archdeacons, ended in compoſi- 
tions. Which ſaid aſſignment of particular powers to 
particular perſons, within their proper diſtrifts, put an 
end to the general capacity of archdeacons, as vicars ge- 
neral throughout the whole dioceſe ; and made = for 


- thoſe officers, who are known in our provincial conſtitu- 


How appointed, 


tions, and the gloſſes upon them, by the names of vicar 
general, official, and chancellor to the biſhop ; and who 


'are veſted with a delegated power to exerciſe, in the place 


of the biſhop, all ſuch juriſdiction as hath not been 
granted away to others, or that he hath not in the com- 
miſſion reſerved to himſelf. Gib. 950. 

2. Archdeaconries are commonly given by biſhops, 
who do therefore prefer to the ſame by collation : But if 
an archdeaconry be in the gift of a — the patron 
doth preſent to the biſhop, who inſtitutes in like manner 
as to another benefice; and then the dean and chapter do 
induct him, that is, after ſome ceremonies place him in a 
{tall in the cathedral church to which he belongeth, 
whereby he is ſaid to have a place in the choir. Waiſ. c. 


15. 


Archdeacons by the 13 & 14 C. 2. c. 4. are to read 
the common prayer and declare their aſſent thereunto, as 
other perſons admitted to ecclefiaſtical benefices; and al- 
fo muſt ſubſcribe the ſame before the ordinary; but they 
are not obliged by the 13 Elia. to ſubſcribe and _— the 
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thirty nine articles; for altho* an archdeaconry be a be- 
nefice with cure, yet it is not ſuch a benefice with cure 
as ſeems to be intended by that ſtatute, but only ſuch 
benefices with cure as have particular churches belonging 
to them. Matſ. c. 15. | 

And they are to take the oaths at the ſeſſions, as other 
perſons qualifying for offices. ; 

3. By the canon law the archdeacon is ſtyled the bi/bop's Their genera! 
eye; and hath power to hold viſitations (when the biſhop Power. 
is not there); and hath alſo power under the biſhop of 
the examination of clerks to be ordained, as alſo of in- 
ſtitution and induction; likewiſe of excommunication, 
injunction of penances, ſuſpenſion, correction, inſpecting 


and reforming irregularities and abuſes among the clergy ; 


and a charge of the parochial churches within the diocele ; , 
In a word, according to the practice of, and latitude gi- 
ven by the canon Jaw, to ſupply the biſhop's room, and 
(as the words of that law are) in all things to be the 
biſhop's vicegerent. Gad. 61. 

In general, the archdeacon's juriſdiction is founded on 
immemorial cuſtom, in ſubordination to the biſhop's ; 
and he is to be regulated as to his dignity office and power, 
according to the law uſage and cuſtom of his own church 
and dioceſe. 1 Still. 238. God. 64, | 

For in ſome places the archdeacons have much greater 
pawer than in others, As in the dioceſe of Carliſle ; the 
archdeacon hath no juriſdiction : but he retaineth ſtill that 
more ancient right, of examining and preſenting perſons 
to be ordained, and of inducting perſons inſtituted. ; 

4. The judge of the archdeacon's court (where he doth Archdeacon's 
not preſide himſelf) is called the official. Mood Com. L. *ici«l. 
. 

5. By the ſtatute of the 24 H. 8, c. 12. An appeal appeal, 
lieth from the archdeacon's to the biſhop's court. 

M. 8 W. Robinſon and Gadſalue. Upon motion for 2 
prohibition to ſtay a ſuit in the biſhop's court, upon ſug- 
geſtion that the party lived within a peculiar archdea. 
conry; it was reſolved by the court, that where the arch- 
deacon hath a peculiar juriſdiction, he is totally exempt 
from the power of the biſhop, and the biſhop cannot enter 
there, and hold court; and in ſuch caſe, if the party who 
lives within the peculiar be ſued in the biſhop's court, a 
prohibition ſhall be granted; for the ſtatute intends that 
no ſyit ſhall be per ſaltum: But if the archdeacon hath 
not a peculiar, then the biſhop and he have concurrent 
juriſdiction, and the an may Commence his ſuit, either 

+ in : 


Archdeacon. 

in the archdeacon's court or the biſhop's, and he hath 
election to chuſe which he pleaſeth : And if he commence 
in the biſhop's court, no prohibition ſhall be granted; 
for if it ſhould, it would confine the biſhop's court to 
determine nothing but appeals, and render it incapable of 
having any cauſes originally commenced there. L. Raym. 

123. 5 


Arches. 


FE perſon who adminiſters juſtice in the court of 
| arches, is the official principal of the archbiſhop ; 
who was called officialis de arcubus, and the court it ſelf 
curia de arcubus, or Bow-church (ſo called from the 
ſteeple: being raiſed at the top with ſtone pillars archwiſe); 
by reaſon of the archbiſhop's' having ordinary juriſdiction 
in that place, as the chief of his peculiars in London ; 
and being the church where the dean of thoſe peculiars 
(commonly called the dean of the arches) held his courts. 
And becauſe theſe two courts were held in the ſame place, 
and the dean of the arches was uſually ſubſtituted in the 
abſence of the official while the offices remained in two 
perſons, and the offices themſelves have in many inſtances 
been united in one and the ſame perſon, as they now 
remain; by theſe means a wrong notion hath obtained, 
that it is the dean of the arches, as ſuch, who hath ju- 
riſdiction throughout the province of Canterbury; where- 
as the juriſdiction of that office is limited to the thirteen 
peculiars of the archbiſhop in the city of London ; and 
the juriſdiction throughout the province, for receiving of 
appeals, and the like, belongs to him only as official prin- 
cipal. Gibſ. 1004. Johnſ. 257. x 5 
In like manner the right of juriſdiction in every dioceſe 
of the province, during the vacancies of the ſees, tho 
veſted . in the ſame perſon, belongs not to him 
as dean of the arches, but as vicar general of the arch- 
biſhop. Gibſ. 14. | | 
And the ſame perſon is likewiſe judge of the peculiars, 
that 1s, of all thoſe pariſhes, fifty ſeven in number, which 
_ tho! lying in other dioceſes, yet are no way ſubject to the 
biſhop or archdeacon, but to the archbiſhop. Jh. 
257: | | ER) 


- This 


Arches. 89 

This court of the arches is very ancient, and ſubſiſted 
long before the time of king Henry the ſecond; for Alex- 
ander the third, then biſhop of Rome, did by his edict 
to the dean of the arches and Robert Kilwarby then arch- 
biſhop of Canterbury, abrogate and aboliſh the then an- 
cient ſtatutes of this court, and ſet up others in their 
ſtead; and it was there ſaid, that thoſe ancient ſtatutes 
were then by length of time become not legible. Con- 
ct. 4. | 
a This court (as alſo the court of peculiars, the admi- 
ralty court, the prerogative court, and the court of dele- 
gates for the moſt part) is now held in the hall belong- 
ing to the college of civilians, commonly called doctors 
commons. Floy. 21. : 

From this court the appeal is to the king in chancery ; 
by the 25 H. 8. c. 19. 


— 


— 
— I 


Archipꝛesbyter. 


2 archipreſbyter was ſo called, becauſe he was in 
ſome certain matters and cauſes ſet or appointed 
over the prieſts or preſbyters, and ſuch as were of the ſa- 
cerdotal office ; eſpecially in the abſence of the biſhop. 

| God. Rep. Can. 56. 3 

And by the canon law, he that is archipreſbyter is alſo 
called dean. id. 


Arreſt in the church or church yard. See Church. 
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Articles. 


1. * E thirty nine articles were mainly founded The thirty nine 
upon a body of articles compiled and publiſhed 
in the reign of king Edward the ſixth. 5 
They were firſt paſſed in the convocation, and con- 
firmed by the royal authority, in the year 1562. 
Then they were afterwards ratified anew in the year 
1571, in the following form; which form is printed at 
the end of the ſaid articles, and is that ſame ratification 
| which 
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Articles. 


- 


- which is referred to by the 36th eanon hereafter mention. 


ed; viz. * This book of articles before rehearſed, is 
cc again approved, and allowed to be holden and executed 
ec within the realm, by the aſſent and conſent of our 

„ by the grace of god, of 
England, France, and Ireland, queen, defender of 
the faith, and fo forth, Which articles were deliber- 
« ately read, and confirmed again by the ſubſcription of 
& the hand of the archbiſhop and biſhops of the upper 
„ houſe, and by the ſubſcription of the whole clergy of 
„ the nether houſe in their convocation, in the year of 


« our lord 1571.” 


Then they were again ratified by king James the firſt, 
in theſe words, which are commonly prefixed to the faid 
book of articles; viz. “ Being by god's ordinance, ac- 
« cording to our juſt title, defender of the faith, and ſu- 
cc preme governor of the church, within theſe our domi- 
% nions; we hold it moſt agreeable to this our kingly 
ce office and our own religious zeal, to conſerve and 
% maintain the church committed to our charge, in the 
« unity of true religion and in the bond of peace, and 
not to ſuffer unneceſſary diſputations, altercations, or 
queſtions to be raiſed, which may nouriſh faction both 
in the church and commonwealth. We have there- 
fore upon mature deliberation, and with the advice of 
<« ſo many of our biſhops as might conveniently be- called 
<< together, thought fit to make this declaration follow» 
„% ing: 
© That the articles of the church of England (which 
© have been allowed and authorized heretofore, and 


8 # 8 


„ which our clergy generally have ſubſeribed unto) do 


« contain the true doctrine of the church of England, 
« agreeable to god's word; which we do therefore ratify 
« and confirm, requiring all our loving fubjects to con- 
<« tinue in the uniform profeſſion thereof, and prohibiting 
* the leaſt difference from the ſaid articles, which to that 
end we command to be new printed, and this our de- 
« claration'to be publiſhed therewith : 

© That we are fupreme governor of the church of Eng- 
« land; and that if any difference ariſe about the exter- 
6 nal policy, concerning injunctions, canons, and other 
e conftitutions whatſoever thereto belonging, the clergy 
« in their convocation is to order and ſettle them, having 


« firſt obtained leave under our broad feal fo to do, and 


„ we approving the ſaid ordinances and conſtitutions; 
« providing that none be made contrary to the laws and 


« cuſtoms of the land; That 
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differences, which have for ſo many-hundred years in 


Articles. 

ce That out of our princely care that the churchmen 
«© may do the work which is proper unto them, the biſh- 
« ops and clergy from time to time in convocation, up- 
c on their humble defire, ſhall have licence under our 
ce broad ſeal, to deliberate of, and to do all ſuch things, 
« as being made plain by them, and aſſented unto by us, 
cc ſhall concern the ſettled continuance of the doctrine 
« and diſcipline of the church of England now eftabliſh- 
« ed, from which we will not endure any varying or 
&« departing in the leaſt degree: | 

« That for the preſent, though ſome differences have 
ce been ill raiſed, yet we take comfort in this, that all 
« clergymen within our realm have always moſt willing- 
&« ly ſubmitted to the articles eftabliſhed, which is an 
« argument to us, that they all agree in the true uſual 
« literal meaning of the ſaid articles, and that even in 
<« thoſe curious points in which the preſent differences 
« lie, men of all ſorts take the articles of the church of 
« England to be for them; which is an argument again, 
« that none of them intend any deſertion of the articles 
« eſtabliſhed : 

«© That therefore in theſe both curious and unhappy 
« different times and places exerciſed the church of Chriſt, 
« we will that all further curious ſearch be laid aſide, 


and theſe diſputes ſhut up in god's promiſes as they be 


« generally ſet forth to us in the holy ſcriptures, and the 
general meaning of the articles of the church of Eng- 
6 fand according to them; and that no man hereafter 
« ſhall either print or preach to draw the article aſide any 
« way, but ſhall ſubmit to it in the plain and full mean- 
« ing thereof, and ſhall not put his own ſenſe or com- 
« ment to be the meaning of the article, but ſhall take 
« jt in the literal and grammatical ſenſe: 

« That if any publick reader in either our univerſities, 
&« or any head or maſter of a college, or any other per- 
e ſon reſpectively in either of them, ſhall affix any ſenſe 
« to any article, or ſhall publickly read determine or 
<« hold any publick diſputation, or ſuffer any ſuch to be 
« held either way, in either the univerſities or colleges 
« reſpe&tively; or if any divine in the univerſities ſhall 
<« preach or print any thing either way, other than is 
« already eſtabliſhed in convocation with our royal 
« affent ; he or they the offenders ſhall be liable to our 
4 diſpleaſure, and the churches cenſure in our com- 


* 


de miſſion eccleſiaſtical, as well as any other; and we 


ec vill ſee there ſhall be due execution upon them.“ « 
2. By 
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by perſons to be 


ordain'd deacons. 


By perſons to 


be ordained 
prieſts, 


Articles. 


To be ſubſcribed 2, By the 13 El. 5 12. None ſhall be admitted to the 


order of deacon, unleſs he ſhall firſt ſubſcribe to the ſaid 
articles. ſ. 5. | Loa 

2: And by the ſame ſtatute ; none ſhall be made mini- 
ſter, or admitted to preach or adminiſter the ſacraments, 
unleſs he firſt bring to the biſhop of that dioceſe, from 


men known to the biſhop to be of ſound religion, a teſti- 


monial of his profeſſing the doctrine expreſſed in the ſaid 
articles, nor unleſs he be able to anſwer and render to the 
ordinary an account of his faith in latin according to the 
ſaid articles, or have ſpecial gift or ability to be a preach- 
er; nor unleſs he ſhall firſt ſubſcribe to the ſaid articles. 


By perſons 7 By Can. 36. No perſon ſhall be received into the 


admitted to be · miniſtry, nor either by inſtitution or collation admitted 


nefices, 


to any eccleſiaſtical living, nor ſuffered to preach, to 


catechize, or to be a lecturer or reader of divinity in 
cither univerſity, or in any cathedral or collegiate church, 
city, or market town, pariſh church, chapel, or in an 
other place, except he ſhall firſt ſubſcribe to this article 
following ; viz. That he alloweth the book of articles 


of religion agreed upon by the archbiſhops and biſhops of 


both provinces, and the whole clergy in the convocation 
holden at London in the year of our lord god one thou- 
ſand five hundred ſixty and two; and that he acknow- 
ledgeth all and every the articles therein contained, being 
in number nine and thirty, beſides the ratification, to be 
agreeable to the word of god. | | 

And by the ſtatute of the 13 El. c. 12. No perſon 
ſhall be admitted to any benefice with cure, except he 
ſhall firſt have ſubſcribed the ſaid articles in the preſence 
of the ordinary; and all admiſſions to benefices of any 
perſon contrary to this act, and all diſpenſations, quali- 
fications, and licences to the contrary, fhall be merely 
void in law, as if they never were. f. 3, 7. 


The ſaid articles] Tt hath been doubted by ſome, what 


articles are here meant, namely, whether all the 39 arti- 


cles, or only ſuch of them as are in this act above ſpe- 


cified. The caſe is this: The act requires firſt of all, 


that every perſon under the degree of a biſhop, pretend- 


ing to be a preacher or miniſter by reaſon of any other 


form of inſtitution, conſecration, or ordering, than the 


form ſet forth in the time of Edw. 6. or then uſed, ſhould 


before Nec. 25. then next following, declare his aſſent 


and ſubſcription to all the articles of religion, which only 
| copcery 


Articles. 


concern the confeſſion of the true faith and the doftrine of the 


craments, comprized in a book imprinted, intitled, 
Articles, whereupon it was agreed by the archbiſhops 
« and biſhops of both provinces, and the whole clergy, 
« in the convocation holden at London in the year 
« 1562,” &c. After which follow the ſeveral clauſes re- 
quiring ſubſcription to the ſaid articles in time to come; 
and the queſtion is, whether to the whole book of arti- 


cles, or only to ſuch of them as concern only the confeſſion f 


the true faith and the doctrine of the ſacraments, for thefe 
only were required in the former part of the act. And 
there is a remarkable paſſage in D' Ewe's Journal, p. 239. 
which explains the aforeſaid claufe requiring aſſent and 
ſubſcription to ſome of the articles, and not to all. Mr. 
Peter Wentworth, in a ſpeech in the houſe of commons, 
inveighing againſt a meſſage of the queen to the houſe, 
that they ſhould not deal in any matters of religion, but firſt to 
receive from the biſhops (for which ſpeech he was afterwards 
ſent to the tower), expreſſeth himſelf thus: I have 
« heard of old parliament men, that the baniſhment of 
« the pope and popery, and the reſtoring of true religion, 
„had their beginning from this houſe, and not from the 
„ biſhops. And TI have heard, that few laws for religion 
had their foundation from them. And I do furely 
e think (before God I ſpeak it) that the biſhops were 
« the cauſe of that doleful meſſage; and I will ſhew you 
„ what moveth me ſo to think. I was, amongſt others, 
the laſt parliament, ſent unto the biſhop of Canter- 
<« bury, for the articles of religion that then paſſed this 
« houſe. He aſked us, why we did put out of the book 
«© the articles for the homilies, conſecrating of biſhops, 
and ſuch like? Surely, Sir, faid I, becauſe we were 
<« fo occupied in other matters, that we had no time to 
examine them how they agreed with the word of god. 
„What, faid he, ſurely you miſtook the matter; you 
<« will refer your ſelves wholly to us therein? No, by 
<« the faith I bear to god, ſaid I, we will paſs nothing 
« before we underſtand what it is; for that were but to 
% make you popes ; make you popes who liſt, ſaid I, 
« for we will make you none. And ſure, Mr. Speaker, 
<« the ſpeech ſeemed to me to be a pope-like ſpeech ; and 
<« I fear leſt our biſhops do attribute this of the pope's 
„ canons unto themſelves, Papa nm poteſt errare.”— 
However, in practice it ſeemeth to have been generally 
underſtood, that the ſubſequent clauſes in the act, rc- 
quiring ſubſcription in time to come to the ſaid Ow 

| 0 


** 


. 


93 


* 2 * r * - 


to be aſſented to 


 Bythe besds of 
+ Sun | 


Articles. 


do refer to the whole book of articles abovementioned, 
and not to thoſe ay which were at that time required 
| ſubſcribed. For there is no other 
act of parliament that injoins the ſubſcription of perſons 
admitted to benefices. The act of uniformity of the 
13 & 14 C. 2. c. 4. doth not extend to them in this re- 
ſpe&; but ſeemeth to ſuppoſe that their ſubſcription was 
ſufficiently provided for before. | 

* 5. By the 13 & 14 C. 2. c. 4. Every governor or head 
of any college or hall in cither of the univerſities, or of 


the colleges of Weſtminſter, Wincheſter, or Eaton, fhall 


within one month next after his election or collation and 


admiſſion into the ſame government or headſhip, openly 
and publickly in the church chapel or other publick place 
of the ſame college or hall, and in the preſence of the 
fellows and ſcholars of the ſame or the greater part of 
them then reſident, ſubſcribe unto the 39 articles, and 
declare his unfeigned aſſent and conſent unto and appro- 
bation thereof; on pain to loſe and be ſuſpended from all 
the benefits and profits belonging to the ſame government 
or headſhip, by the ſpace of fix months, by the viſitor or 
viſitors of the ſame college or hall; and if ſuch governor 


or head ſo ſuſpended for not ſubſcribing, ſhall not at or 


By chancellors, 
officials, and 
commiſſaries, 


before the end of fix months next after ſuch ſuſpenſion 
ſubſcribe unto the ſaid articles, and declare his conſent 
thereunto as aforeſaid, then ſuch government or headſhip 
ſhall be ipſo facto void. ſ. 17. 

6. By Can. 127. No man thall be admitted a chan- 
cellor, commiſſary, or official, except before he enter 
into or execute ſuch office, he ſhall take the oath of ſu- 
premacy before the biſhop or in open court, and ſubſcribe 


to the 39 articles; the ſaid oath and ſubſcription to be 


_ perſon 


xecorded by a regiſter then preſent. 

7. 1 the ſame ſtatute of the 13 C14 C. a. c. 4. No 
all be received or allowed to preach as a lecturer, 

unleſs he be firſt approved, and thereunto licenſed, by 


"the archbiſhop of the province, or biſhop of the dioceſe, 


or (in caſe the ſee be void) by the guardian of the ſpi- 
ritualties; and ſhall, in the preſence of the (aid archbiſhop 
or biſhop or guardian, read the 39 articles, with decla- 


ration of his unfeigned aſſent to the ſame. ſ. 19. 


By curates to be 
© 


8. By the 13 El. c. 12. Curates admitted to any be- 
nefice with cure (as all perpetual curacies and chapels 
augmented by the governors of queen Anne's bounty are) 
Hall ſubſeribe the 39 articles in preſence of the wy, 
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9. By Can. 77. No man {hall be admitted ſchoolmaſter, By ſchool- 
except he ſubſcribe to che firſt and third articles in the an. 
thirty ſixth canon, concerning the King's ſupremacy, and 
the 39 articles, that he acknowledgeth them to be agree- 
able to the word of god. | 50 
10. By che 1 c. 18. Diſſenting miniſters and teach- Er diſlenting 
ers are to declare their approbation of and to ſubſcribe — 
the ſaid articles, except the 34th, 35th, and 36th, and 
part of the 20th (and in the caſe of anabaptiſts, except 
alſo part of the 27th); otherwiſe they ſhall not enjoy the 
privileges benefits and advantages of the act of toleration. 
11. By the aforeſaid act of the 13 C 14 C. 2. c. 4. In what ſenſe 
(which eſtabliſheth the preſent book of common prayer); gde eb 
All fubſcriptions to he made to the 39 articles, ſhall be ſubſeribed vato, 
conſtrued to extend, for and touching the 36th of the ſaid 
articles, concerning the book of conſecration of arch- 
biſhops and biſhops and ordaining of prieſts and deacons 
ſet forth in the time of king Edward the fixth, unto the 
book containing the form and manner of making ordain- 
ing and conſecrating of biſhops prieſts and deacons in this 
act mentioned, in ſuch ſort and manner as the ſame did 
extend unto the ſaid former book ſet forth in the time of 
king Edward the ſixth. f. 30, 31. £ 
12. By the 13 El. c. 12. Every perſon to be admitted To be read by 
to a benefice with cure, except that within two months wy 60” 6g 
after his induction [or at the ſame time that he ſhall read | 
the morning and evening prayer, and declare his affent 
thereunto, 23 C. 2. c. 28.] he do publickly read the ſaid 
articles in the ſame church whereof he ſhall have cure, in 
the time of common prayer there, with declaration of his 
unfeigned aſſent thereunto, ſhall upon ſuch default be 
ipſo facto immediately deprived. ſ. 3. 
And all inſtitutions and inductions contrary hereunto, 
and all diſpenſations, qualifications and licences to the 
— ſhall be merely void. ſ. 7. 
13. By Can. 5. Whoever ſhall affirm, that any of the — 
nine and thirty articles agreed upon by the archbiſhops 
and biſhops of both provinces, and the whole clergy in „ 
the convocation holden at London in the year 1562, are | 
in any part ſuperſtitious or erroneous, or ſuch as he may 
not with a good conſcience ſubſcribe unto ; let him be 
excommunicated ipſo facto, and not reſtored but only by 
the archbiſhop, after his repentance and publick revoca- 
tion of ſuch his wicked errors. | 
And by the ſtatute of the 13 El. c. 12. If any perſon 
eccleſiaſtical, or which thalF nave ecclcfiaſtical — 
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ſhall adviſedly maintain or affirm any doctrine directly 


contrary or repugnant to any of the 39 articles, and being 
convened before the biſhop of the dioceſe, or the ordinary, 
ſhall perſiſt therein, or not revoke his error, or after ſuch 
revocation eftſoons affirm ſuch untrue doctrine; he ſhall 
by ſuch biſhop or ordinary be deprived of his eccleſiaſtical 
promotions, ſ. 2. 


Aſſeſſment for che repair of che church. See 


Church. 
Aſſets. See Wills, 


"_ . ” * — 


| Alliſe. | 


" A SSISE is a writ that lieth, where any man is put 


out of his lands or tenements, or of any profit to 


be taken in a certain place, and ſo diſſeiſed of his free- 
* - hold. | ny.” 


Of which there are four kinds : | 
([) Aſſiſe of novel diſſeiſin ; which is, where tenant in 


- fee ſimple, fee tail, or for term of life, is put out and 
diſſeiſed of his lands or tenements, rents, common of 


paſture, common way, ot of an office, toll, or the like, 
(2) Aſſiſe of mort d anceſtor ; which lieth where a 


man's anceſtor under whom he claimeth, died ſeiſed of 
lands, tenements, rents, or the like, that were held in 
ſee; and after fuch anceſtor's death, a ſtranger abateth. 


(3) Aſſiſe of darrein preſentment ; which is, where a 
man and his anceſtors have preſented a clerk to a church, 
and afterwards, the church being void, a ſtranger pre- 
ſents his clerk to the ſame church, whereby the perſon 
having right is diſturbed. a 

(4) Aſſiſe de utrum; which lieth for a parſon againſt a 
layman, or a layman againſt a parſon, for lands or tenc- 
ments doubtful ; whether they be lay fee, or free alms 
belonging to the church. Terms of the law, 


Audience. 


=  _ W 


Audiente. 


75 archbiſhop of Canterbury had formerly his court 
| of audience; in which at firſt were diſpatched all 
ſuch matters, whether of voluntary or contentious juriſ- 
diction, as the archbiſhop thought fit to reſerve for his 
own hearing. "They who prepared evidence, and other 
materials to lay before the archbiſhop, in order to his 
deciſion, were called auditors. Afterwards this court 
was removed from the archbiſhop's palace, and the juriſ- 
dition of it was exerciſed by the maſter or official of the 
audience, who held his court in the conſiſtory place at 
St. Paul's. But now the three great offices of official 
principal of the archbiſhop, dean or judge of the peculi- 
ars, and official of the audience are and have been for a 
long time paſt united in one perſon, under the general 
name of dean of the arches ; who keepeth his court in 
doctors-commons hall. Fohn/. 254. 

The archbiſhop of York hath in like manner his court 
of audience, Fobnſ. 255. 


Augmentation of ſmall livings by the revenue of 
the firſt fruits and tenths, See Firſt fruits, 
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Avoidance. 


1. K VOIDANCE, as oppoſed to plenarty, is, where Ae what; 
. 1 there is a want of a lawful incumbent on a bene- 
fee, _ which vacancy the church is quaft viduata, 


A * 
bd 4.7 aer = 


: and the flions belonging to it are in abeyarce, God. | 
7 Introd. 22. ö 
And this happeneth ſeveral ways: 


2. The moft uſual and known means, by which any By Tenth; | 
ſpiritual promotion doth: become void, is by the' ac of god, 5 
"iz, by the death of the incumbent thereof. And ſuch | 
woidance doth commence from the day of the death of 
ſuch incumbent, And the patron is obliged to take notice 
of it at his peril, and not to expect an intimation from 
e. te ordinary. JPatf. c. 1. 4 | m 
| . By refignation ; which is the at? of the mcambent. By reſignation, 
And this being neccflarily made into the hands of the or- 
oL, I, H dinary, 


98 Avoidance. 


dinary, and not valid but as admitted by him ; the vaid- 
ance conſequent upon it is to be notifies by the ordinary 

to the patron. Gibſ. 392 | 
„„ 4. By ceſſion, or the acceptance of a benefice incom- 
lie ne /} 25;Patible ; which alſo is the act of the incumbent. In which 
2 —* caſe, the benefice, if of the yearly value of 8 I. or above, 
+; be, is void by act of parliament, and no notice is needful; if 
. £15, under 8 J. a year, it is void by the canon law, and the 
patron may either prefent his clerk immediately and re- 
quire admiſſion, or may fue in the court chriſtian for ſen- 
tence of deprivation, and wait for the notice to be given 
thereupon, or the ordinary himfelf may ex mero officio 
proceed to deprivation, and then give notice. In like 
9 manner, when a parſon poſſeſſed of eccleflaſtical benefices 
| | of any kind, is promoted to a biſhoprick, and there is no 
| diſpenſation to hold them in commendam with the biſhop- 
| rick; in ſuch cafe, upon the conſecration of the biſhop 
they become void, and the right of preſentation belongs 

to the crown. Gibſ. 792. Watf. c. 2. 

But by law in Ireland, no perfon can take any dignity 
or benefice there, till he has reſigned all his preferments 
in England : by which reſignation the king is prevented 
of the preſentation. Which is ſaid to have been agreed, 
in the caſe of the biſhops of Durham and Saliſbury, upon 
the promotion of Dr. Rundle to the biſhopriek of Derry 
in the year 1735. 9 oy | 

Py deprivation, 5+ By deprivation ; which is the a of the ordinary: 
Which voidance being created by ſentence in the eccle- 
ſiaſtical court, muſt be notified to the patron ; but takes 
not place preſently, if an appeal is depending. Gib. 
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8 792. | 3 
| By act of the 6. By the act of the law ; as in caſe of ſimony; not 
| law. ſubkeribing the articles or declaration; or not reading of 


the articles or the common prayer. All which being 
voidances by act of parliament, are to be underſtood 
(with regard to the times of the commencement of ſuch 
voidances, and the notice of them) according to the di- 
rections and limitations of the reſpective aQs..'G:bſ. 792. 
„ 7. By the 25 Ed. 3. it. 3. c. 8. Whereas the prelates 
HbpHbuͤave ſhewed and prayed e that the ſecular juſlices ds 
c4cỹ4croch to them cogniſance voidance of benefices of right, which 
cagniſance and the diſcuſſmg thereof pertaineth to the judges if 
holy church, and not to the lay judge; the king will and grant. 
eth, that the ſaid juſtices ſhall. from henceforth receive ſuch 
challenges made or to be made by any prelate of holy. church m 
this behalf, and morezver thereof ſhall do right and reaſon. FF 
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Avotdance; 99 
And the diſtinction which hath obtained is this: If it 
come in queſtion, - whether the church be full of an in- 
cumbent or not, the ſame ſhall be tried by the eertifi- 
eate of the biſhop, who beſt knows of the inſtitution, but 
if the iſſue to be tried be, whether the church be void 
or not, the ſame ſhall be tried by a jury at the common 
law, unleſs the iſſue to be tried be upon ſome ſpecial act 
ol avoidance, for then the ſame. ſhall. be tried by the cer- 
tificate of the biſhop, ſo as the eſpecial cauſe of the 
avoidance be ſpiritual, Hughes, c. 13. Gibſ. 793. 


. Baptiſm. 
I. Baptiſm of infants. 
Il. Publick baptiſm. 
III. Private baptiſm. 
IV. Lay baptiſm. 
V. Baptiſm of thoſe of riper years. 
VI. Baptiſm of the children of papiſts. 


VII. Baptiſm of negroes in the plamations. 
VIII. Fee for baptiſm. 


I. Baptiſm of infants. 


Ant. N baptiſm of young children is in any 
wiſe to be retained in the church, as moſt 
zereeable with the inſtitution of Chriſt. 

Rubr. The curates of every pariſh ſhall often admo- 
nin the people, that they defer not the baptiſm of their 
children longer than the firſt or ſecond ſunday next after 
their birth, or other holiday. falling between; unleſs - 
upon a great and reaſonable cauſe, to be approved by 
the curate, | | 


9 cd 
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II. Public baptiſm. 


1. At firſt baptiſm was adminiſtred publickly, as oc- Font. 
ahon ſerved, by rivers: Afterwards the baptiſtery was 
built, at the. entrance of the church, or very near it; 
which had a large baſon in it, that held the. perſons 
to be baptized, and they went down by ſteps into it. 
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Baptiſm. 
Afterwards, when immerſion came to be- diſuſed, fonts 
were ſet up at the entrance of churches. x Still. Eccl. 
Gaſes. 146. Ps, 

Edmund. There ſhall be a font of ſtone, or other com- 
petent material, in every church; which ſhall be decent- 
ly covered and kept, and not converted to other uſes. 
Lind. 2414. 

And by Can. 81. There ſhall be a font of ſtone, 
in every. church, and chapel where baptiſm is to be 
miniſtred; the ſame to be ſet in the antient uſual 
places: in which only font, the miniſter ſhall baptize 
publickly. | | | 

2. Rubr. The people are to be admoniſhed, that it 
is moſt convenient, that baptiſm ſhall not be adminiſtred 
but upon ſundays and other holidays, when the moſt 
number of people come together; as well for that the 
congregation there preſent, may teſtify the. receiving of 
them that be newly baptized, into the number. of Chriſt's 


church; as alfo becauſe in the baptiſm of infants, every 


Previous notice. 


Godfathers. 


man preſent may be put in remembrance of his own pro- 
feſſion made to god in his baptiſm. Nevertheleſs, if ne- 
ceſſity ſo require, children may be baptized upon any 
other day. 1 a 

And by Can. 68. No miniſter ſhall refuſe or delay to 
chriſten any child aecording to the form of the book 
of common prayer, that is brought to the church to him 
upon ſundays and holidays to be chriſtened (conveniem 
warning being given. him thereof hefare). And if he 
ſhall refuſe ſo to do; he ſhall be ſuſpended by the bi- 
ſhop of the dioceſe, from his miniſtry, by the ſpace of 
three' months. 

3. Rubr. When there are children to be baptized, the 
parents ſhall give knowledge thereof over night, or in 
the morning before the beginning of morning prayer, to 
the curate, 1 25 
4. Rubr. There ſhall be for every male child to be 
baptized, two godfathers and one godmother; and for 
every female, one godfather and two godmothers. 

Can. 29. No parent ſhall be urged to be preſent, nor 
be admitted to anſwer as godfather far his own child: 
nor any godfather or godmother ſhall be ſuffered to 
make any other anſwer or ſpeech, than by the book of 


common prayer is preſcribed in that behalf. Neither 


ſhall any perſon be admitted godfather or godmother 
to any child at chriſtening or confirmation, before be 
ah, tba, a al 


Baptiſm. Tor 
ſaid perſon fo undertaking hath received the holy com- | 
MNIOM. ..:- | | 
F. Ruby. And the godfathers and godmothers, and the At what time to 
people with the 22 muſt be ready at the font, either end. | 
immediately after the laſt leſſon at morning prayer, or elſe 
immediately after the laſt leſſon at evening prayer, as the 
curate by his diſcretion ſhall appoint. 

6. Rubr. And the prieſt coming to the font, which is Offices 


| | then to be filled with pure water, ſhall perform the of- 
| hce of publick 1 | | 
; Note, the queſtions in the office of the 2 Ed. 6. Do 


thau renounce, and ſo on; were put to the child, and not 
to the godfathers and godmothers; which (with all due 
fubmilian) ſcemerh more applicable to the end of the in- 
0 ſtitution; beſides that it is not conſiſtent (as it ſeemeth) 
with the propriety of language, to ſay to three per- 
p ſons collectively, Doſt thou in the name of this child do 
this or that? | | . | 
e | Fa By a conſtitution of archbiſhop Peccham, The mi- Naming the 
nifters all take care not to permit wanton names, which child. 
being pronounced do ſound to laſciviouſneſs, to be given 
to children baptized, eſpecially of the female ſex: and if 
otherwiſe it be done, the fame ſhall be changed by the 
biſhop at confirmation. Lind. 245. 

Which being ſo changed at confirmation (Lord Coke 
ſays), ſhall be deemed the lawful name. 1 Iuſt, 3. 

And this might be ſo in the time of lord Coke; but 
now the caſe Femeth to be altered. In the ancient offi- 
ces of confirmation, the biſhop pronounced the name of 
the child ; and if the biſhop did not approve of the name, 
or the perſon to be confirmed or his friends deſired it to be 
altered, it might be done, by the biſhop's then pronoun- 
cing a new name: But by the form of the preſent litur- 
gy, the biſhop doth not pronounce the name of the per- 
ſon to be confirmed, and therefore cannot alter it. Jahnſ. 

A. D. 1281. num. 3. ; 

8. Rubr. The prieſt, taking the child into his hands, Dipping. 
ſhall ſay to the godfathers and godmothers, Name this 
child : And then naming it after them (if they ſhall cer- 
tify him that the child may well endure it) he ſhall dip it 
in the water diſcreetly and warily, ſaying, N. I baptize 
the, in the name of the father, and of the ſon, and of 
the holy ghoſt, | | 

But if they certify that the child is weak, it ſhall ſuf- 
ice to pour water upon it. 1d. 
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Baptiſm. 

Note, the dipping by the office of the 2 Ed. 6. was not 
all over ; but they firſt dipped the right fide, then the 
left, then the face towards the font. 

9. Then the miniſter ſhall ſign the child with the ſign 
of the croſs. And to take away all ſcruple concerning 
the ſame ;. the true explication thereof, and the juſt rea- 
ſons for the retaining of this ceremony, are ſet forth in 
the thirtieth canon. Ruby. | 

The ſubſtance of which canon is this : That the firſt 
Chriſtians gloried in the croſs of Chriſt ; that the ſcrip- 
ture doth 18 


III. Private baptiſm. 


Rubr. The curates of every pariſh ſhall often warn 
the people, that without great cauſe and neceſſity, they 
pg not their children to be baptized at home in their 

ouſes. i 

Can. 69. If any miniſter being duly, without any man- 
ner of colluſion, informed of the weakneſs and danger 
of death of any infant unbaptized in his pariſh, and there- 
upon deſired to go or come to the place where the ſaid 
infant remaineth, to baptize the ſame, ſhall either wil- 
fully refuſe fo to do, or of purpoſe or of groſs negligence 
ſhall ſo defer the time, as when he might conveniently” 
have reſorted to the place, and have baptized the * in- 

. Ec: x X n , ant, 
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Baptiſm. 

fant, it dieth thro? ſuch his default unbaptized ; the aid 
miniſter ſhall be ſuſpended for three months, and before 
his reſtitution ſhall acknowledge his fault, and promiſe 
before his ordinary, that he will not wittingly incur the 
like again. Provided, that where there is a curate, or 
a ſubſtitute, this conſtitution ſhall not extend to the 
parſon or vicar himſelf, but to the curate or ſubſtitute 
preſent. | | 

Rubr, The child being named by ſome one that is pre- 
ſent, the miniſter ſhall pour water upon it. 

And let them not doubt, but that the child ſo baptized 
is lawfully and ſufficiently baptized, and ought not to 
be baptized again. Yet nevertheleſs, if the child which 
1s after this ſort baptized do afterward live, it is expedi- 
ent that it be brought into the church, to the intent that 
the congregation may be certified of the true form 
- baptiſm privately before adminiſtred to ſuch child. 

d. 


IV. Lay baptiſm. 


Edmund. Women, when their time of child-bearing 
is near at hand, ſhall have water ready, for baptizing the 
child in caſe of neceſſity. Lind. 63. . 

Otho. For caſes of neceſſity, the prieſts on ſundays ſhall 
frequently inftru& their pariſhioners in the form of bap- 
tif p Atban. 10. a 

Peccham. Which form fhall be thus: I cry/ten the in 
the name of the fader, and of the ſene, and of the holy goſle. 
Lind. 244. 

Peccham. Infants baptized by laymen or women (in im- 
minent danger of death), ſhall not be baptized again: 
And the prieſt ſhall afterwards ſupply the reſt. Lind. 


11. ; 

Edmund. If a child ſhall be baptized by a lay perſon at 
home, by reaſon of neceſſity ; the water (for the reverence 
of baptiſm) ſhall be either poured into the fire, or car-. 
ried to the church to be put in the font: and the veſſel 
ſhall be burnt, or applied to the uſes of the church. Lind. 

1. | 

By the Rubricts of the 2d and of the 5th of Edward 
the ſixth; it was ordered thus: The paſtors and curates 
ſhall often admoniſh the people, that without great cauſe 
and neceſſity they baptize not children at home in their 
houſes ; and when great need ſhall compel them ſo to 
do, that then they miniſter it on this faſhion : Firſt, ler 
them that be preſent call upon god for his grace, and ſay 
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Baptiſm. 


the lord's prayęr, if the time will ſuffer : And then one of 
them ſhall name the child, and dip him in the water, or 
pour water upon him, ſaying theſe words, I baptize thee 
in the name of the father, and of the ſon and of the holy 


© ghoſt. 


In the manuſcript copy of the articles made in convo- 
cation in the year 1 $7 5, the twelfth is, Item, Where 
ſome ambiguity and doubt hath riſen among divers, b 

what perſons private baptiſm is to be adminiſtred ; foraſ- 
much as by the book of common prayer allowed by the 
ſtatute, the biſhop of the dioceſe is authorized to expound 
and reſolve all ſuch doubts as ſhall ariſe, concerning the 

manner how to underſtand and to execute the things con- 
tained in the ſaid book; it is now, by the ſaid archbi- 
ſhop and biſhops expounded and reſolved, and every of 
them doth expound and reſolve, that the ſaid private 
baptiſm, in caſe of neceſlity, is oply to be miniſtred by 
a lawful miniſter or deacon called to be preſent for that 


| Purpoſe, and by none other: And that every biſhop in 


his dioceſe ſhall take order, that this expoſition of the 
ſaid doubt ſhall be publiſhed in writing, before the firſt 
day of May next coming, in every papifh church of his 
dioceſe in this province; and thereby all other perſons 
ſhall be inhibited to intermeddle with the miniſtring of 
. * privately, being no part of their vocation. 
This article was not publiſhed in the printed copy; 
but whether on the ſame account that the fifteenth article 
was left out (namely, becauſe diſapproved by the crown) 
doth not certainly appear. However the ambiguity re- 
mained, till the conference at Hampton court, in which 
the king ſaid, that if baptiſm was termed private, becauſe 
any but a lawful miniſter might baptize, he utterly diſ- 
liked it, and the point was there debated; which de- 
bate ended in an order to the biſhops to explain it ſo, as 
to reſtrain it to a lawful miniſter. 15 
Accordingly, in the book of common prayer which 
was ſet forth the ſame year, the alterations were printed 
in the rubrick thus ; —— And alſo they ſhall warn them, 
that without great cauſe they procure not their children to 
be baptized at home in their houſes. And when great 
need ſhall compel them fo to do, then baptiſm ſpall be ad- 
miniſired on this faſhion : Firſt, let the lawful miniſter and 
them that be preſent cal} upon god for his grace, and 
ſay the lord's prayer, if the time will ſuffer : and then 
the child being numed by ſome one that is preſent, the ſaid 
miniſter 
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Baptiſm. 


minifler frall dip it in be, water, ar pour water upon it: 


And other expreſſions, in other parts of the ſervice, 
which ſeemed before to admit of lay baptiſm, were ſo 
turned, as exprefly to exclude it. Gihſ. 369. 

| Nevertheleſs, biſhop Fleetwood ſays, that lay baptiſm 
is not declared invalid by any of the offices or rubricks, 
nor in any publick act hath the church ever ordered ſuch 
as have been baptized by lay hands to be rebaptized by 


2 lawful miniſter, though at the time of the reſtoration _ 


there were ſuppoſed to be in England and Wales a or 

ooo ſouls baptized by ſuch as are called lay hands. 
fe ſays, whether the indiſpenſible neceflity of baptiſm 
be the doctrine of the church of England or no, he 
cannot with certainty determine; but becauſe he is per- 
ſuaded that the church doth not hold lay baptiſm to 
be invalid, he is ſo far perſuaded that the church holdeth 
2 to be indiſpenſibly where it can poſ- 
ſibly be had, and will have lay baptiſm (when a law- 
ful miniſter cannot be had) rather than none at all, 
Flutw, Wirks. 530. 


V. Baptiſm of thoſe of riper years. 


Preface to the back of common prayer. It was thought 
m_— that dus prayers and thanſgivings, fitted 
to ſpecial occaſions, ſhould be added; particularly, an 
office for the baptiſm of ſuch as are of riper years; 
which, altho* not ſo neceſſary when the former book was 
compiled, yet by the growth of anabaptiſm thro' the li- 
centiouſneſs of the late times crept in amongſt us, is 
now become neceſlary, and may be always uſeful for the 
baptizing of natives in our plantations, and ethers con- 
verted to the faith. | 

Rubrick, When any ſuch perſons as are of riper years 
are to be baptized, timely notice ſhall be given to the 
biſhop or whom he ſhall appoint for that purpoſe, a week 
before at the leaſt, by the parents or ſome other diſcreet 
perſons; that ſo due care may be taken for their exami- 
nation, whether they be ſufficiently inſtructed in the prin- 
ciples of the chriſtian religion; and that they may be 
exhorted to prepare themſelyes with prayers and faſting 
for the receiving of this holy ſacrament, 

And if they ſhall be found fit, then the godfathers and 
godmothers (the people being aſſembled upon the ſunday 
or holiday appointed) ſhall be ready to preſent theny at 
the font, immediately after the ſecond leſſon, either at 

| | morning 
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Baptiſm. 
morning or evening prayer, as the curate in his diſcre- 
tion ſhall think fie. 

And it is expedient that every perſon thus baptized 
ſhould be confirmed by the biſhop, ſo ſoon after his bap- 
tiſm as conveniently may be; that ſo he may be admit. 
ted to the holy communion, | 


VI. Baptiſm of the children of papiſts. 
By the 3 7a. c. 5. Every popiſh recuſant, which ſhall 


have any child born, ſhall within one month next after 
the birth, cauſe the ſame to be baptized by a lawful mi. 
niſter, according to the laws of this realm, in the open 
church of the pariſh where the child ſhall be born, or 
in ſome other church near adjoining, or chapel where 
baptiſm is uſually adminiſtred ; or if by infirmity of the 
child, it cannot be brought to ſuch place, then the ſame 
ſhall within the time aforeſaid, be baptized by the law- 


ful miniſter of any of the. ſaid pariſhes or places: on 


pain that the father of ſuch child if he be living one 
month after the birth, or if he be dead within the ſaid 
month, then the mother of ſuch child, ſhall forfeit 1001; 
one third to the king, one third to him who ſhall ſue in 
any of the king's courts of record, and one third to the 
poor of the ſaid pariſh. ,. 14, ; 


VII. Baptiſm of negroes in the plantations. 


It hath been a point debated in the court of king's 
bench, whether by baptiſm a negro ſlave acquires ma- 
numiſſion. 3 Mod. 120. But this ſeemeth to be now 
fully ſettled in the negative both by divines and lawyers. 
Biſhop Fleetwood ſays, there is no fear of loſing the ſer- 
vice and profit of their ſlaves, by letting them become 
chriſtians; that they are prohibited neither by the laws 
of god, nor of the realm, from keeping chriſtian ſlaves ; 
and that ſlaves are no more at liberty after they are 
daptized, than w were before. Fleetw. Works. 501. 
And both the lord chancellors Talbot and Hardwicke 
gave their opinions the ſame way.—Archb, Secker's ſer- 
mon before the ſociety for propagating the goſpel in fo- 
reign parts, in the year 1740. 


vill. Fee 
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VIII. Fee for baptiſm. 


Langton. We do firmly injoin, that no ſacrament of the 
church ſhall be denied to any ene, upon the account of any ſum 
of money: becauſe if any thing hath been accuſtomed to be 


given by the pious devotion of the e, we will that ju- 
flice be done thereupon to the churches, by the ordinary of the 


place afterwards. 


Upon the account of any ſum of money] That is, uſed to 
be paid or taken in the adminiſtration of any of the ſa- 
craments. Lind. 278. 


Shall be denied]! Or delayed. Lind. 278. 


Hath been accuſtomed to be given] That is, of old, and 
for ſo long time as will create a preſcription, altho* at 
firſt given voluntarily. For they who have paid ſo long, 
are preſumed at firſt to have bound themſelves voluntarily 
thereunto. Lind. 279. | | 

H. 9 V. Burdeaux and Dr Lancaſter. Bordeaux, a 
french proteſtant, had his child baptized at the french 
church in the Sayoy; and Dr Lancaſter, vicar of St. 
Martin's, in which pariſh it is, together with the clerk, 
libelled againſt him for a fee of 2s 6d due to him, and 
1s for the clerk, A prohibition was moved for; and it 
was urged, that this was an eccleſiaſtical fee due by the 
canon, By Holt chief juſtice: Nothing can be due of 
common right; and how can a canon take money out 
of laymens pockets? Lindwood ſays, it is ſimony to take 
any thing for chriſtning or burying, unleſs it be a fee 
due by cuſtom; but then, a cuſtom for any perſon to 
take a fee for chriſtning a child, when he doth not 
chriſten him, is not good ; like the caſe in Hobart, where 
one dies in one pariſh, and is buried in another, the 
pariſh where he died ſhall not have a burying fee: If you 
have a right to chriſten, you ſhould libel for that right; 
but you ought not to have money for chriſtning, when 
you do not, 1 Salk. 332, | 2 
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ful matrimony. 


Born ont of law- 1. W 


Huſband within 


the four ſeas. 


Huſband's non- 
2 acceſs. 


- Baſtards. 


I. Who fhall be deemed a baſtard; and therein of 
fuppoſititions births, © N 
II. Trial of Baſtardy. | 
III. Conſequences of baſtardy. ; 
IV. Puniſhment of the mother and reputed father of 
4 baſtard child, | 


I. Mbo ſhall be deemed a baſtard; and therein of ſup- 


 pofititions births. 
E term all by the name of baſtards, that be born 


out of lawful matrimony. 1 fl. 244. 

2. Lord Coke ſays, By the common law, if the huf- 
band be within the four ſeas, that is, within the juriſdiction 
of the king of England, if the wife hath iſſue, no proof 
is to be admitted to prove the child a baſtard, unleſs the 
huſband hath an apparent impoſſibility of procreation; as 
if the huſband be but eight years old, or under the age of 


; procreation, ſuch iſſue is baſtard, albeit he be born with- 


in marriage. But if the iſſue be born within a month or 
a day after marriage, between parties of full lawful age, 
the child is legitimate, 1 It. 244. | 
3. H. 5 G. 2. Pendrell and Pendrell. Upon an ifſue 
out of chancery to try, whether the plaintiff was the heit 
at law of one Thomas Pendrell, it was agreed, that the 
laintiff's father and mother were married, and eohabited 
5 ſome months; that they parted, ſhe ſtaying in Lon- 
don, and he going into Staffordſhire; that . at the end of 
three years the plaintiff was born. And there being ſome 
doubt upon the evidence, whether the huſband had not 
been in London within the laſt year, it was ſent to be 
tried. And the plaintiff reſted at firſt upon the preſump- 
tion of law in favour of legitamacy, which was encountred 
by ſtrong evidence of no acceſs. And it was agreed by 
the court and counſel on the trial at Guildhall before lord 
chief juſtice Raymond, that the old doctrine of being 


within the four ſeas was not to take place, but the jury 


were at liberty to conſider of the point of acceſs ; which 
they did, and found againſt the plaintiff. Str. 925. 


And 
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And ſo by the rules of the civil law, if the huſband be | 
ſo long abſent from his wife, as that by na poſſibility of 
nature the child can be his; or if the adulterer and adul- 
tereſs be ſo known to keep company together, that by 
juſt account of time it cannot fall out to be any other 
man's child but the adulterer's: it is accounted to be a 

4. If the huſband be caftrated, ſo that it is apparent Impoteney. 
that he cannot by any poſſibility beget any iſſue; if his 
wife hath iſſue divers years after, this ſhall be baſtard, 
altho* it be. begotten within marriage, becauſe it is ap- 
parent that it cannot be legitimate. 1 Rolls Abr. 358. 

M. 6 G. 2. Lomax and: Halmden. In ejectment: The 

ion on a trial at bar was, whether the leſſor was ſon 

and heir of Caleb Lomax, eſquire, deceaſed ; which de- 
pended on the queſtion of his mother's marriage. And 
that being fully proved, and evidence given of the huſ- 
band's being frequently at. London, *where: the, mother 
lived, ſo that acceſs muſt be . preſumed ; the defendants 
were admitted to give evidence of his inability from a bad 
habit of body. But their evidence not going to an im- 
poſſibility, but an improbability only ; that was not thought 
ſufficient, and there was a verdict for the plaintiff. Str. 
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5. If a man marry his kinſwoman within the degrees, ique of « marti- 
the iſſue between them is not baſtard until divorce found; age within the 
for the marriage was not void. 1 RolPs Abr. 357. | 

6. When a woman is ſeparated from her huſband. by a Child begorten 
divorce à menſa et thoro, the children ſhe. has during the after a divorce, 
ſeparation are preſumed to be baſtards ; unleſs it appear 
upon proof, that the huſband after ſuch ſeparation did 
cohabit with his wife. r Bac. Abr. 312. Fo 

7. All children inheritors, which thall be born without child born out 
the ligeance of the king of England, ſhall have the ſame of the king's al- 
benefit of inheritance as if they were born within the“ . 
king's ligeance ; fo always, that the mothers of ſuch chil- 
dren do paſs the ſea by the licence and wills of their huf- 
bands, And if it be alledged againſt any ſuch born be- 
yond the ſea, that he is a ard, in caſe where the 
biſhop ought; to have cognizance of baftardy ; it ſhalf be 
commanded to the biſhop of the place where the demand _ 
is, to certify the king's court where the plea thereof 
hangeth, as of old times hath been uſed in the caſe: of 
baſtardy alledged againſt them which were born in Eng- 
land, 25 Ed. 3. ff. 2. TS 
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8. T4 the king's writ of baflardy, whether one being born 
before matrimony, may inherit in like manner as be that is born 
after matrimony ; all the biſhops anſwered, that they would not 
nor could not anſiuer to it, becauſe it was direftly againſt the 
common order of the church. And all the biſhops inflanced the 


| lords, that they would conſent, that all ſuch as were born afore 
- matrimony ſhould be legitimate, at well as they that be born 


within matrimony, as to the ſucceſſion of inheritance, foraſmuch 


as the church accepteth ſuch for legitimate. And all the earls 


and barons with one voice anſwered, that they would not change. 
the laws of the realm, which hitherta have been uſed and ap- 
proved. 20 H. 3. c. 9. . 20 Tears: 


Againſt the common order of the church] For the better 
underſtanding of which, it is to be known, that in the 
time of pope Alexander the third, which was in the 6 
H. 2. this conſtitution was made, that children born be- 
fore ſolemnization of matrimony, where matrimony fol- 
lowed, ſhould be as legitimate to inherit unto their an- 
ceſtors, as thoſe that were born after matrimony ; and 
thereupon the ftatute ſaith, that the church accepteth 


ſuch for legitimate. 2 Int. 96. | 


The biſhops inſtanced the lords] Hereupon theſe two eon- 
eluſions do follow; 1. That any foreign canon or con- 
ſtitution made by authority of the pope, being againſt the 
law and cuſtom of the realm, bindeth not until it be al- 


| lowed by act of parliament; which the biſhops here prayed 


it might have been: for no law or cuſtom of England 
can be taken away, abrogated, or annwlled, but by autho- 
rity of parliament. 2. That altho' the biſhops were ſpi- 

ritual perſons, and in thoſe days had' a great dependency 
on the pope; yet in caſe of general baſtardy, when the 
king wrote to them to certify who was lawful heir to any 


lands or other inheritance, they ought to certify accord- 
Ing to the law and cuſtom of England, and not accord- 


ing to the roman canons and conſtitutions, which were 
contrary to the law and cuſtom of England, wherein the 
biſhops ſought at this parliament to be relieved. 2 Inf. 97. 

9. If a man hath a wife and dieth, and after within a 
ſhort time the wife marrieth again, and within nine 
months hath a child, ſo that the child may be the child 
of the firſt or of the ſecond huſband ; in this caſe, if it 
cannot be known by circumſtances, the child may chuſe 
the firſt or ſecond huſband for his father. 1 Rells Abr. 


357 | | 
& By 


Baſtards, 

By the civil law, ſuch as were born in the beginni 
of the eleventh month after the deceaſe of their mother's 
huſband, were to be accounted legitimate; but ſuch as 
were botn in the end thereof, were to be accounted baſ- 
tards: Yet the gloſs there relates to a matter of fact con- 
to this law, and gives us an inſtance of a widow in 


Paris who was delivered of a child the fourteenth month 


after her huſband's death; yet the good repute of this 
woman's continency prevailed ſo much againſt the letter 
of the law, that the court judged the cauſes of childbirth 
to be ſometimes extraordinary, the woman to be chaſte, 
and the child legitimate. But this, as the gloſs addeth, 
ought not to be eaſily drawn into example. Gad. 482. 


t was found by verdict, that Henry the fon of Beatrice, 


which was the wife of Robert Radwell deceaſed, was born 
eleven davs after a woman's furtheſt lawful time. And 
therewpon it was adjudged, that he was not the ſon of 
Robert. Now the time (faith lord Coke) in that caſe 
appointed by the law, at the furtheſt is nine months, or 
forty weeks ; but ſhe may be delivered before that time. 
1 Inft. 123. | 

are? in the foregoing caſe, inſtead of the furthef 
lawful time, it might have been better to have ſaid the com- 


_— 5 Bib | 
- 7 J. Alſep and Bowtrell. Ejectment for lands in. 
Munden in the county of Hertford. The queſtion. upon 
evidence to the jury was, whether Edmund Andrews dying 
the twenty third of March, and his wife being with 
child, but not delivered until the fifth of January fol- 
lowing (which was forty weeks and nine days, and then 
delivered of a daughter named Elizabeth) ſhall be reputed 
the father to the faid Elizabeth, or that ſhe were a baſtard. 
For it was proved, that he fell ſick upon the twenty ſe- 
cond day of March, and died the day following of the 
plague; And that Edmund Andrews (father of the ſaid 
Edmund who was dead) in malice to his ſon's wife, did 
much abuſe her, and cauſed her to be diſlodged from places 
where the was harboured, and to lie in the cold ftreets ; 
and that ſhe was fo uſed for ſix weeks together, before her 
travel; and ſhe being brought into a woman's houſe, 
who commiſerated her cafe, having warmth and ſuſte- 
nance, was preſently within twenty four hours delivered 
of the faid Elizabeth, And this being proved, and this 
miſuſage, by five women of good credit, and two doctors 
of phyſick, viz. Sir William Paddy and doctor Mundford, 
and one Chamberlaine (who was a phyſician, and in na- 
ture 
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births. 
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Balkards || 
ture of a midwife), upon their oath; they affirming tha 
the child came in time convenient to be the daughter w 
the party who' died; and that the uſual time for a woman 
to go with child, was nine months and ten days, to wit, 
ſolar, months, that is, thirty days to the month, and not 
lunar months; and that b 1 of the want of . 
in the woman or the child, or by reaſon of ill uſage, 
might be a longer time, viz. to the end of ten months 
or more; the court held here, that it might well be as 
the phyficians had affirmed. And the phyſicians further 
affirmed, that a perfect bitth may be at ſeven months, 
according ta the ſtrength of the mother, or of the child; 
which is as long before the time of the proper birth: and 
by the ſame reaſon it may be as long deferred by accident, 
Which is commonly occaſioned by infirmities of the body, 
or paſſions of the mind. And ſo the court delivered ta 
the jury, that the ſaid El:zabeth who was born forty weeks 
and more after. the death of the ſaid Edmund Andrews, 
148 well be the daughter of the ſaid Edmund. Cro. 
"14 6 ct 

10. The author of Fleta, who lived in the reign of 
Edward the ſecond, hath a whole chapter about ſuppoſiti- 
tious births; where he tells us, what remedy the right 
heir had. in. ſuch caſe, viz. that a writ was directed to 
the ſheriff, to cauſe the woman who pretended herſelf to 
be with child, forthwith to appear in the county court, 
there to be ſearched by diſcreet and lawful women. And 
if it was doubtful to them whether ſhe was with child or 
not, then the ſheriff might commit her to ſome caſtle, 
there to continue, And no woman with child was to 
come near her, until ſhe ſhould be delivered. And this 
writ was uſed above ſixty years before the author of Fleta 
wrote, viz. in the 5 H, 3. when the widow of William 
Cuiftable of Manton in Norfalk was found: guilty of this 
cheat. And in all probability it was of uſe in the Saxon 


times: for the form of the writ is, to command the ſhe- 


riff to ſummon the woman to appear in the full county ;. 
as it is generally known, that all buſineſs of the law was 
then tranſacted in that court, where the biſhop ſate with 
the civil magiſtrate. Nelſ, Rights of the Glergy, Tit. 


But afterwards, when the. caurts at. Weſtminſter came 
to be eſtabliſhed, then was the writ de ventre inſpiciends. 


framed ; by which the ſheriff was commanded, that in, 


the preſence of twelve knights and fo many women, he 
ſhould cauſe examination to be made, whether the wo- 
a 1 man 


Battards. 


laat Was with child ur not ; and if wich child haß ubdut 


what time it would be born; and that he eertiſy the 
ſame to the juſtices of aſſize or at Weſtminſter, under his 
ſeal, and under the ſeals of two of the men pteſent. Id. 
We have two inſtances of this writ in the books; the 
one in caſter term in the 39 El. which was thus : Percival 
Willoughby, and Bridget his wife one of the coheirs of 
Sir Francis Willoughby (becauſe Sir Francis died ſeiſed 
of a great inheritance, having five daughters, where- 
of the eldeſt was married to Percival Willoughby, and not 
any ſon ; and the ſaid Francis leaving his wife Dorothy, 
who at the time of his death pretended her ſelf th be with 
child by Sir Francis, which it it were a ſon, all the five 
liſters ſhould thereby loſe the inheritance deſcended unto 
them) prayed a writ de ventre inſpicirndo out of the chan- 
cery, ditected to the ſheriff of London, that he ſhould 
eauſe the ſaid Dorothy to be viewed by twelve knights; 
and ſearched by twelve women in the preſence: of the 
knights, & ad tractandum ubera; et ventrem inſpiciendum, 
whether ſhe were with child, and to certify the ſame into 
the court of common pleas ; and if ſhe were with child; 
to certify for how long time in their judgments, and, 
when ſhe would be delivered. Whereupon the ſheriff 
accordingly cauſed her to be ſearched, and returned, that 
ſhe was twenty. weeks gone with child, and that within 
twenty weeks ſhe would be delivered. Whereupon an- 
other writ iſſued out of the common pleas, commandin 
the ſheriff ſafely to keep her in ſuch an houſe, and 
that the doors ſhould be well guarded, and. that every 
day he ſhould cauſe her to be viewed by ſome of the 
women named, in the writ (wherein ten were named), 
and when ſhe ſhould be delivered that ſome of them ſhould 
be with her to view the birth whether it be male or fe- 
male, to the intent there ſhould not be any falfity, And 
upon this writ the ſheriff returned, that accordingly he 
had done, and that fuch a day ſhe was delivered of a 
daughter. Ces. El. 566. | 
ote this weit, and the proceedings thereupon are 
grounded upon Bracton b. 2. p. 69. and upon the writ in 
the Regiſter, p. 227. | | 
The other caſe was in eaſter term 22 J. which was 
thus: Alphonſus Theaker couſin and heir of William Theater, 
after the death of William Theater, becauſe he had not any 
iſſue alive at the time of his death (but Mary his wife 
was then ſuppoſed to be enſient by him, and within one 
week after his death was married again to one ahn Dun- 
mb), procured out of the chancery a writ de ventre in- 
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Baſtards. * 
fpiciendavof the ſaid Aſary, directed to che ſheriff of Lon- 
don, 8 cauſe the ſaid Mary to be ſearched} whether ſhe 
were with child by the ſaid V illiam Theater, and when 
ſhe would e delivered (no mention being made of her 
ſecond marriage), and this writ was according to the pre- 
vedent” in the 39 El. of the like writ againſt the lady 
Willughby. And this writ was teturnabſe in the com- 
mon pleas. Phe ſheriff returned, that he had cauſed her 
to be ſearched, and returned the inquiſition, that by ſuch 
perſons he cauſed her to be ſearched, and found her to be 
enſient, and that ſhe would be delivered within twenty 
weeks. Wherefore he now prayed a ſecond writ out of 
the common pleas to be directed to the ſheriff of Surrey, 
becauſe ſhe was moved with her huſband to Wandſworth 
in Surrey, and there inhabited, that the ſheriff might 
take her into his cuſtody, and keep her until ſhe were 
delivered of her child, that there might not appear to be 
any falſe or ſuppoſititious birth, and that in the mean 
time he ſhould cauſe her to be viewed every day by certain 
matrons named by the court in the writ, and that ſome 
of them might be at the birth of the child, according to 
the ſaid precedent of the lady Millaughbhy. But becauſe in 


that cafe the lady was a widow, and fo ſuch a courſe 


might well be obſerved, but here ſhe was à feme covert 
who ought to cohabit with her huſband,” they would not 
take ſuch a courfe with her, but left her with her huſ- 


band, he entring into a recognizance that ſhe ſhould not 


remove from the houſe wherein they then inhabited; and 
that one or two of the women returned by the ſheriff 
mould ſee her every day, and that two or three of them 
ſhould be preſent at her travel: For it was faid, that this 
iſſue might be well ſaid to be the child of the firſt huſ- 
band, and ſhould inherit his land. So that if there were 
any falſe or ſuppoſititious birth, the couſin and heir might 
be diſinherited. Wherefore a writ was accordingly award- 
ed to the ſheriff of Surrey, to cauſe her to be ſeen every 
day until her delivery, by two at leaft of the ſaid women 
returned by him; and that three of them or more ſhould 
be preſent with her at her delivery, ſo as no falſhood 
might be in her birth. And after this courſe obſerved, 
ſhe was delivered of a female child, who was afterwards 
by inquiſition found to be the daughter and hei of the 
ſaid William Theater deceaſed. Cro. Fa. 685. 

And this whole procedure ſeemeth to be deduced from 
the rules of the civil law, which is particularly expreſs 
and punctual in this behalf, For by that law, the wo- 

Es | man 
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.. hen wi as ot. Ae. ooo co 
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—_— 
man who ſuppoſeth her ſelf to be with child, muſt 

mate it twice in every month to thoſe wh Ae neareſ# cen” 
ecrned, that they may end five women to in 


and the muft do the like for the ſpace of 4 month 1 


ſue expects to be delivered, that they may fend ſome 

ſon. to be there at that time. Phe fudge may appoint 
what houſe ſhe ſhall dwell; and the — — 
lies muſt be ſearched ; and if there be more than one 
door, it muſt be nailed up; and three men, 


women muſt be ſet to watch Her as often as ſhe — 


into the chamber, who are alſo to ſearch all perſons whe 
come into the houſe and chamber. When ſheis in la- 
bour, five women ſent by the party next concerned muſt 
be witneſſes to the birth, of which they muff have notice 
beforehand; and there muſt be no more in the chamber at 
that time, but ten women, two midwifes, and fix ſerVants, 
of which none muſt be with child, and therefore may be 
ſearched before they go in; there muſt be three Hights i 


the room; the child when born muſt be ſhewed to thoſe 


who are concerned he judge muſt appoint who ſhalt 
keep it, unleſs the father hath otherwiſe appointed; and 
it muſt be ſhewed twice in à month till it is thre months 


old, and afterwards once in a month till it is ſix months 


old; and once in two months till it is a year old; and 
from thence once in fix months till it can ſpeax. And if 
any thing is done contrary to the premiſſes, or not it- 

to be done; then upon proof thereof, the child is not 


to be admitted to the poſſeſſion of the . Nelſ. ibid. 
1 - * „ * : "A 


1 II. Trial of Vaſtardy. 4 5 # 
1. General baſtardy is to be tried 
cial baſtardy by the country. 1 RolPs Mr. 361 
Before the fave of the 20 H. 3. t. 9. above recited, 
the party pleaded not general baſtardy, but that he wWas 
born out of eſpouſals; and the biſhop ougtt to certify 
whether he were born before eſpouſals or not, and ac- 
cording to that certificate to proceed to judgment accord - 
ing to the law of the land. And the prelates there an- 
ſwered, that they could not to this writ anſwer; pe 
therefore ever ſince, ſpecial baſtardy, viz. e 
perſon was born before eſpouſals or after, hath been tried 
in the king's” courts, and general baſtardy in the court 
chriſtian. 2 H. 1 G99. $2 
And therefore 100 neral baſtardy be pleaded in diſability 
of the plaintiff (ae + that his parents were 
F "2 never 
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the biſhop; ſpe* Baftardy, general 
© and ſpecial, 
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| Firſt to be moved 2. 


in che temporal 


o 


never ACcou n awful matrimony}, tbe ſame ſhall be 
tried by pop of the acrimonyl whether it be in a 
real or 2 perſonal action; but if the marriage be confeſſed, 
it be n that the plaintiff was born at 
Ty A place the 8 was ſolemnized, and ſg 
„this is a 
— 


ial baſtardy, and ſhall be tried by a 
at the common law, where the birth is alledged. 
290. Fohn/. 264. 

queſtion of baſtardy or legitimacy, ought firſt 
poral ton he moved in the king's temporal court, and thereon 
ue ought 7 be joined there; and then it ought to be 
tranſmitted by the Eng s writ to the eccleſiaſtical Cite 
to be there examined and tried. God. 489, 

And if che eccleſiaſtical court undertake the examina- 
tion of baſtardy, or legitimation, without the direction of 
the temporal court, a, prohibition lies; for this affects the 
temporal 1 ce of the ſubject, I Kol Abr. 361. 


Ged, 48g. Jebnſ. 263. 


Writ to the o- 3. By the 9 H. 6. c. 11. All juſtices i in the, courts where 


dinary to certify. any plaa ſhall be depending wherein 


ay ſhall be alledged 
Saint any 575 party to the ſan plea, and thereupon an 
ie 


ch by the law ought to be certified by the ordi- 
nam ene of 0 judges of the court where the plea ſhall be de- 
pengings\ before that any writ of certificate ſhall paſs out of 
the. ſame court to the ordinary to certify upon the 1ſſue joined, 
Hall male remumbrancs under his ſeal, at the ſuit # the de- 
mandant &, tenant, plaintiff or defendant, reciting the iſſue 
that 1s jomned in fuch plea of baſtardy, and certifying to the 
bord chancellor, to the intent that thereupon proclamation be 
made in the court by three months, once in every 
_ that all perſons yes. any intereſt to object again 
which pret himſelf to be mulier, that they ſue 
ordinary to whom the writ of certificate ſhall be directed, 
* fy their allegations and againſt the party which 
frejendeth, hin 10 be maliex, as, the” law of holy church re 
guireth; and bo aid chancellor, having notice of the ſaid re- 
aembrance an iſſne jained, and bring required by the faid 
danandant\.or tenant,. plaintiff or defendant having the — 
remembrance, to make proclgmaticn as aforeſaid, the ſame chan- 
cellor foal canſe proclamation to be made im form afareſaid, and 
| abe fame /o magy in the court where the plea, in 
220 a eb 1 alleges, another tume ſhall be depending. 
as of the court where ſuch plea Hall be — 
ny — —.— fo to be my 2 e chancery, ſhall 
make ons time ſuch rogdamation apenly in the ſame. court, and 
dong timg when the * hut be ue * the 


8 & 80 
„„ Ms rat... ares : 


. . 


chancellor as aforeſaid, And then the ſaid jud# hl eward 


of reputation as ſoon as he is born, 1 bf. 3. 


Baſtards. | 


the ſaid worit of certificate to the ordinary, to certify upon ſuch 
i ue ſo joined. And if any writ of certificate be made bY 
granted, before all the ſaid praglamatieys be made and certified 
as aforeſaid ; then the 2 of certificate, and alſo the cer- 
— the ordinary thereupon, ſhall be void in law and of 
none e ee. 5 " ; 2 | 

Againſt the party which pretendeth 1 to be mulier] 
Mulier hath three ſignifications : 1. It ſignifieth a woman ' 
in general. 2. A virgin. 3. A wife; andythis is the 
molt proper ſignification of it in our laws: and a fon or 
daughter born of a lawful wife, is called filius mulieratus 
or filia mulierata, a ſon mulier or a daughter mulier; and 
it is always uſed in contradiſtinction to a baſtard ; thus a 
baſtard is an illegitimate iſſue, and mulier is legitimate. 
1 Inſt. 243. 

Shall be void in law and of none effect] Before this act, 

baſtards had a way of tricking themſelves (as it were) inn 
to legitimacy. For they uſed to bring feigned articles, FP 
and ſuborned witneſſes before the biſhop to prove their 
legitimation, and then got the certificate returned of re- 
cord; and after that, their legitimation could never be 
conteſted, For being returned of record, as a point ad- 
judged by its proper judges, and remaining among the 
memorials of the court, all perſons were concludeWhy it. 
And this created great inconygniences : For the evidences 
of the contrary parties concerned were never heard at the 
trial, and yet their intereſt was concluded. And to re- 
medy theſe inconvenienges, this act was made. | 


4. The biſhop's certificate, made in due form of law, Ordinary's certi- 


ſhall not be gainſayed; but credit ſhall be given to the ficate concluſive, 
ſame, fo as the whole World ſhall be bound and eſtopped 

thereby. God. 489. 2 IN 

5. The ſpiritual court cannot give ſentence to annul a Baſtardizing af- 
marriage after the death of the parties; becauſe ſentence 57 the parents 
is given there only pro ſalute anime, which cannot be af- 

ter their death ; and therefore the ſentence in ſuch caſe is 

only to diſinherit the iſſue, which they cannot do; for by 

ſuch means any one might be diſinherited. 1 Rolls Abr; 

300. 1 Sall. 120. * la 


b III. Conſequences of baſtardy. 
1. A baſtard is gua/ nullius filius, and can have no name Name: 
13 2. But 
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Baſtards. 
; er he hath gotten a name by reputation, he 
may purchaſe by his reputed or known name, to him and 
his heirs ; although he can have no heirs but of his body. 


L . 2. ; 

Sg iſſue of a baſtard Slthaſeth land, and dieth with- 
out iſſue z though the land cannot deſeend to any heir of 
the part of the father, yet to the heir of the part of the 
1 it may; for the heirs of the part of the mother 
make not any conveyance by the baſtard. Vin. Baſtard. 
Ke * , 
If a baſtard dieth inteſtate, without wife or iſſue, the 


king is intitled to the perſonalty ; and the ordinary of 


courſe grants adminiſtration, to the patentee or grantee 
df the crown. 3 P. Will. 33. | | 


* * | 
IV." Punifomeitt of the mother and reputed father of 
| à baſtard child. 


po. > Beſides the puniſhments to be inflicted by theeccle- 
ſiaſtical juriſdiction, it is enacted by the 18 El. c. 3. and 


| 36. c. 4. / 15. Concerning baſtards begotten and born 


out of lawful matrimony (an offence againſt god's law or 
man's law ;) that the juſtices of the peace ſhall take order 
as well for the puniſhment of the mother and reputed fa- 
ther, as for relief of the pariſh, by charging ſuch mother 
or reputed father with the payment of money weekly or 
ther Niſtentation, for the relief of ſuch child, as to them 


all ſeem meet. 5 5 

And by the 7 F. c. 4, Every dewd woman which ſhall 

ve any baſtard which may be chargeable to the pariſh, 
the juſtices of the peace ſhall commit ſuch woman to the 
houſe of correction, to be puniſhed and ſet. on work, 
during the term of one whole year,z and if ſhe eftſoons 
offend again, then to be committed to the ſaid houſe of 
correction as aforeſaid, and there to remain until ſhe can 
put in good ſuteties for her good behaviour, not to offend 


And by the 13 & 14 C. 2.4 12. % 49. Whereas the 
putative fathers and lewd mothers of baſtard children run 
away out of the pariſh, and ſometimes out of the county, 
and leave the faid baſtard children upon the charge of 
pariſh where they are born, although ſuch putative father 
and mother have eſtates ſufficient to diſcharge ſuch pariſh ; 
it is enacted, that it ſhall be lawful for the churchwardens 
and overſeers of the poor to take and ſeize ſo-much of the 
goods, and receive ſo much of thy annual rents or 1 | 

| 0 


the diſcharge of the pariſh, to be confirmed a 


Baſtards. 


of the lands of ſuch putative father or led mother, as 


ſhall be ordered by two juſtices of the peace, tawards 


tthe ſeſſions, 


ard child: 
to make 


for the bringing up and providing for fuch 
and thereupon it ſhall be lawful for the ſe 


an order for the churchwardeng or overſeers of the poor of 
ſuch pariſh, to diſpoſe of the goods by ſale or otherwiſe, 
or ſo much of them for the purpoſes aforeſaid as the court 


ſhall think fit, and to receive the rents and profits, or ſo 
much of them as ſhall be ordered by the ſeſſions as afore- 
ſaid, of his or her lands. ; | 

And by the 6 G. 2. c. 31. If any ſinglewoman ſhall 
be delivered of a baſtard child which ig Jikely to be 
chargeable to the pariſh, or ſhall deglare her ſelf to be 
with child and that the ſame is likely to be born a baſtard 
and to be chargeable as aforeſaid, and ſhall before a juſtice 
of the peace charge any perſon with having gotten her 
with child ; ſuch juſtice, on application of the overſeers, 
may cauſe him to be apprehended and impriſoned, unleſs 
he giye ſecurity to indemnify the-pariſh, or to appear at - 
the next ſeſſions, and to abide ſuch order as ſhall be made 
in purſuance of the aforeſaid ſtatute of the 18 El. But no 
juſtice of the peace ſhall have power to ſend for any 
woman before ſhe be delivered and one-month after, to 
be examined concerning her pregnancy, nor ſhall compel 
her to anſwer any queſtions relating thereto. 


\ 2, By the 21 J. c. 27. Whereas many lewd women b. 7 


that have been delivered of baſtard children, to avoid their 
ſhame, and to eſcape puniſhment, do ſecretly bury or 
conceal the death of their children, and r, if the 
child be found dead, the ſaid women do alledge, that the 
ſaid child was born dead; whereas it falleth out ſome- 


times (altho' it is hard to oved) that the ſaid child 
or hae 3 murdered ike ſaid women their ha 
mothers, or by their procurement: it is enacted, that if 
Any an be. delivered of any iſſue of her body, male 
or * being born alive ſhould by the laws of 


this realm be a baſtard, and that ſhe endeavour privately, 


either hy drowning or ſecret burying thereof or any other 
way, either by her ſelf or the procuring. of others, ſo to 
conceal the death thereof, as that it may not come to 
light, whether it were born alive or not, but be conceal- 
ed; in every ſuch caſe the faid mother ſo offending ſhall 
ſuffer death as in caſe of murder, except ſuch mother can 
make proof by one witneſs at. the leaſt, that the child 
ons hea 3 1 (whoſe 


Baſtards. 
{whoſe death was * her ſo bann to be « con! 
d. „ Wan 
If a woman be with child, al any gives her a potion 
to deſtroy the child within "her, and ſhe take it, and it 
works fo ſtrongly that it kills her, this is murder; - for it 
was not given to cure her of a diſeaſe, but- unlawfully to 
deſtroy her child within her and therefore he that gives 
her a potion to this end, muſt take the hazard, and if it 
kills the mother, it is 1 1 Hale's He ft. Pl. Crown, 


429, 430. 


If a woman be quick or great with child, if ſhe take, 


or another give her any potion to make an abortion ; or 
if a man ſtrike her, whereby the child within her is killed ; 
though it be a great crime, yet it is not murder nor man- 
aughter by the law of England, becauſe it is not yet in 
rergn natura, nor can it legally be known whether it were 
killed or not. + So it is, if after ſuch child were born 
alive, and after die of the ſtroke given to the mother, 
this is not homieide. 1 H. H. 433. 

But if a man procure a woman with child to deſtroy 
her infant when born, and the child is born, and the wo- 
man in purſuance of that procurement kill the infant; 
this is murder in the mother, and the procurer is 205 
N. 1 H. H. 433. LIT 


Beadle, | Ser ettey, 


3 


Bells. 
». * | 


Ya conſtitution of chelſea ; 920 ſhi- 
oners ſhall find, at ner s pen ere 


pes. 

TING The eee or eſtmen, And 
aſſiſtants, ſhall not ſuffer the bells tö be rung ſup iti- 
ouſly, upon holidays "or eves abrogated by the book of 
common prayer, nor at any er Wa without good 


cauſe to be allowed by the 'winifter of the place, and by 
themſelves, Need ? 


Can. 111. The wn ſhall preſent all perſons, 
who by untimely ringing of, bells do hinder the miniſter 
or preacher, ” * 

Can, 15. Upon wedneſdays and fridays weekly, the 
miniſter at at the accuſtomed hours of ſervice, ſhall reſort 


to 


* 


\ 


Bells. 121 

the church or chapel ; ind warning being given to the | 
people by tolling of a bell, ſhall ſay the litany. 75 
Can. 67. When any is paſſing out of this life, a bell 
ſhall be tolled, and the miniſter ſhall not then ſlack to do 
his 1a®duty. And after the party's death (if it fo fall 
out), there ſhall be rung no more but one ſhort peal, and 
one other before the burial, and one other after the burial. 


Benedictines. See Monaſtertes, 


* 


a \ * — 


* & 7 


Beneſſce. 


F OR the preſentation to popiſh livings, ſee title 
T Popery, | 


The term benefice comes to us from the old Romans, Z. . 
who uſing to ry erin part of the lands they P 
quered on the frontiers of the empire to their ſoldiers,-; Keef t< 2+ 
thoſe who enjoyed ſuch rewards were called beneficiarii, Ae Sec ve nth 
and the lands themſelves beneſicia. Hence doubtleſs came . . . 


the word . benefice to be applied to church livings; for be- , 77.4 s 


ſides that the eccleſiaſticks held for life, like the ſoldiers, L. .- . 
the riches of the church aroſe from che benefiEnce of. k . 
princes. And theſe beneficia were not 17 by the Ro- = 
mans merely. as a recompence for what was paſt, but alſo | 

35 an encouragement for future ſervice. OY 


In order to be legally intitled to a benefice, the ſeveral 
following particulars are confiderablè: a 8 rern 


I. Preſentation. A.. ; | : 
II. Examination. / $4. 0 
UI. Refuſal. „%. | 
IV. Admiſſion. JA: 
V. Inſlitution, er collation. Ad. 
VI. Induftion. 8. 
VII. Requifites after induflion, is 
| I. Preſentation, 
1. Preſentation, nomination, and collation are ſorge- Preſentation, 


| times uſed in law for the ſame thing; and yet they are What. 
4 - commonly 
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Muſt be to a 
did denefice, 


123 


of the clerk to the ordinary; and nomination may be the er, 


of the advowſon, and the preſentation no more than 2 


biop i bound to admit his clerk, Gi3/. 794. Mo. 894. 


6 Who ſaid, 


Benefice. 


commonly diſtinguiſhed : for preſentation is an offering 


offering of a clerk to him that may and ought-to preſent ſig] 
byes to the ordinary, by reaſon of a grant made by him 
that hath the power of preſenting, obliging him thereto; | 


and collation is the giving of the church to the clerk, col 


d is that act by which the ordinary doth admit and in- yo\ 


itute a clerk to a church or benefice ef his own gift, in ſal 
which caſe there is no preſentation, Warſ. c. 15. the 
For it is to be obſerved, that the right of nomination Is 


may be in one perſon, and the right of preſentation in 
another. And this is, where he who was ſeiſed of the 
advowſon doth grant unto another and his heirs, that as 
often as the church becomes void, the grantee and his 
heirs {hall nominate to the grantor and his heirs ; who 
ſhall be bound.to preſent accordingly. In which caſe, it 
was agreed by the whole court in the caſe of Shirley and 
Underhill, M. 16 Fa. that the nomination is the ſubſtance 


miniſterial intereſt ; and that if the preſentor ſhall pre- 
ſent, without nomination, or the nominator deal in 

is own ken. each ſhall have his quare impedit, for 
the ſequrity of their reſpective rights. And if the nomi- 
nator neglect to appoint his clerk, till lapſe incurs, and 
then the patron preſents before the biſhop collates, the 


2. Preſentatign muſt be to a did benefice, » Thus in 
the caſe of Oui and Staince, E. 34 Car. 2. Owen moyed 
for a mandamus to admit him a ptebendary of St. David's, 
and ſet forth a cuſtom, that thay uſed to chuſe a ſuper- 
numerary (all tg places being full), who is admitted 
upon the death of the next prebegdary; and ſays, that he 
was choſen a ſupernumerary in ſuch a year, and that one 
of the prebendaries died, and that Stainoe was admitted: 
But the court refuſed to grant a mandamus, and held the 
cuſtom to be void, and fooliſh; for tat there cannot be 


an election but to a void place. Shin. 45, © che 
3. Guardian by nurture, or in ſocage of à manot he 
whereunto an advowſon is appendant, hall not * | 
to the church, becauſe” he can take nothing for the pre- thi 
ſentation for which he may account to the heir; and his 
therefore the heir in that cafe ſhall preſent, of what age bu 
ſoever. 3 Inf. 156. a the 
And of this opinion was the late lord chancellor King, 34 


in a cauſe in the court of chancery, in the year 17323 
at if the infant were but a year old or young- 
A 1 et, 


Wenefice. 

they ought to put a pen in his hand, and guide it to 

fon — preſentation. 2 o. 13. 2 Abr. Caſ. Eg. 
Abarten and Coverley, 


Upon the ſame reaſon ſubſiſts the caſe of a patron be- 


coming bankrupt. The commiſſioners may ſell the ad- 


yowſon ; but if the church be void at the time of the 


fale, the vendee ſhall not preſent to the void turn, but 
the bankrupt himſelf, becauſe the void turn of a church 
is not valuable. Gibl. 794. 


If the right of preſentation is in coparceners, and By 
*. agree in the ſame perſon, they are to join in the act Joi 


there hath been no compoſition i in writing to preſent by 
turns, they muſt of neceflity join in the preſentation ; for 


if they prefent ſingly, the biſhop may refuſe the clerk. 


i Inf 186. Gif. 794. * 


If one be ſeiſed of an advowſon in fee, and the By executors. 


church doth become void, the void turn is a chattel ; and 
if the patron dieth before he doth preſent, the avoidance 
doth not go to his heir, but to his executor. Y/af. c. . 

But if the incumbent of a church be alſo ſeiſed in fee 
of the adyowſon of the ſame church, and dieth ; his heir, 
not his enecutors, ſhall preſent : for although the advow- 
ſon doth not deſcend to the heir till after the death of the 
anceſtor, and by his death the church is become void, ſo 
that the avoĩdance may be ſaid in this caſe to be wen! 
from the advowſon befigge-it de cend to the heir, and to be 
veſted in the executor ; yet both the ayoigance and deſcent 
to the heir happening at the ſame inſtant, the title of the 
heir ſhall be — as the more ancient and worthy. 
Watf. e. . 

* 8 do preſent, and (his clerk not being ad- 
mitted before his death) then his executors do preſent 
their clerk ;. the ordinary is at his election, which clerk 
he will receives Watfpc. 9. 

But in the caſe of à Vikas: ; the void turn of a church, 
the advoyſon whereof belongeth unto him in the right ot 
his biſhopgick, by his death doth not go to his executor : 
but when the temporalties of the biſhoprict are ſeiſed into 
the king's hands, the king mall preſent. 2 Rolls Ar. 


345 
So if the parſon of a church ought to past to a vicar- 
age; if the vicarage becometh void during the vacancy of 
the parſonage, the patron of the ah and not the 
; executor 


tenants in come 


of preſenting ; otherwiſe, the eldeſt ſhall have the pres mon. 
3 and afterwards the reſt in their turns : but where 
the ng ht. is in jointenants or tenants in common, and 


* 


124 


By the boſe 
in right of his 
wife. 


Benekice. + 
executor of the deceaſed parſon, ſhall preſent. 2 Rr 
6. If a feme covert hath title to preſent, ſhe cannot 
preſent Alone, but the preſentation muſt be by huſband and 
wife ; and thet, in both their names, and not only by the 
huſband in right of himſelf and his wife. And altho' the 
right of patronage in the wife deſcends to her heir, yet 
the right of preſenting during life belongs to the huſband 
who is tenant by curteſy. Gf. 794. Maiſ. c. g. 
; 7: If a man that is ſeiſed of an advowſon takes à wife, 
and dieth ; the heir ſhall have two preſentments, and the 
wife the third; that is to ſay, the wife may in a proper 
action recover the third preſentation as her dower, or it 
may be aſſigned to her for dower, Watſ. e. 9. 
| g. Altho in a mortgage in fee of a manor to which an 
advowſon is appendant, the legal right of preſentation is 
veſted in the mortgagee; yet a court of equity will in- 


terrupt that preſentation, and compel the ordinary to in- 


By the king au- 
ring the vacaney 
of a biſhoprick. 


ſtitute the clerk of the mortgagor any time before fore- 
cloſure, it not being any part of the profits of the eſtate, 
Str. 403. | | n 

But otherwiſe it is, where the adyowſon it ſelf only is 
mortgaged; for in that caſe the mortgagee can have no 


other ſatisfaction but by preſenting. © 2 P. Will. — * 3 
17 TH king is patron paramount of all the benefices 


in England, In virtue of which, the right and care of 
filling all ſuch churches as are not r&gutarly filled by other 
patrons, belongs to the crown ; whether it happen through 
the neglect of others (as in theWſe of lapſe), or thro' 
incapacity to preſent, as if the patron be attainted, or 
outlawed, or an alien, or have been guilty of ſimony, or 
the like. Gibſ. 763. > + La. is 

Upon which ground, the king hath right to preſent 9 
all dignities and bengfices of the advowſon of archbiſhop- 
ricks and biſhoprick# during the vcation af tht reſpec- 
tive ſees. Not only to ſuch, às ſhall become void after 
the ſeizure of the temporalties, but to all ſuch as ſhall 
become void after the death of the biſhop, *tho'. before 
actual ſeizure. And becauſe it is a maxim in law, that 
the church is not full againſt the king, till induction; 
therefore tho* the biſhop hath collated, or hath preſented, 
and the clerk is inſtituted upon that preſentation, yet will 
not ſuch collation or inſtitution avail the clerk, but the 
right of «preſenting devolves to the king. Gihſ. 763. 

25 5 And 


; 


Benefice- 


And it is faid, that this privilege which the king hath 
df preſenting by reaſon of the teinporalties of a biſhoprick 
being in his hands, ſhall be extended unto ſuch prefer- 
ments, to which the biſhop of common right might pre- 
ſent, tho' by his compoſition he hath transferred his 
power unto others. And therefore when the temporalties 
of the archbiſhoprick of York are in the king's hands, 
the king ſhall preſent to the deanry of York, altho' by 
compoſition betwixt the archbiſhop and the chapter there, 
the chapter arte to elect him: and this, becauſe the pa- 
tronage thereof de jure doth belong to the archbiſhop, 
and his compoſition cannot hind the king, who comes in 

ount, as ſupreme patron : for of the whole biſhop- 


rick the king is ſupreme patron, altho? it be diſmembred 


into divers branches, as deans, and other dignities; and 
of ancient time all the biſhopricks were of the king's 
gift, but afterwards the king gave leave to the chapters 
to elect; yet the patronage notwithſtanding remains in 
n Watf. c. 9. 2 RolPs Abr. 343. 

10. \ 


*- - 


pon promotion of any perſon to a biſhoprick, the By the king, en 


king hathia right to preſent to fuch benehees or dignities, 1 to a 


as the perſon was poffeſſed of before ſuch promotion; 
tho' the advowſon belongeth to a common perſon. This 
right, of preſenting upon promotion by the king, as ma- 
king the avoidance which would not otherwiſe happen, 
did ſpring from the practice of the popes, and is now an 
unconteſted right of the crown; and hath been eſtabliſhed 


full and folemn hearings; and that, whether the churches 
are new or old, and how often ſoever this happens fuc- 
ceſſiyely by promotions to biſhopricks from the ſame be- 
nefice or dignity ; as was adjudged in the caſes of St 
Martin's and St James's. Of late, the great queſtion 
hath been, on ſuppoſition of the right, how far it is an- 
ſwered, and the turn of the crown ſatisfied; by the grant 
of a commendam to retain ſuch promotions, or any part 
of them, together with the biſhoprick. Of which queſ- 
tion the ſolution hath been, that by a commendam for 
life, and for the time of continuing in ſuch a biſhoprick, 
the turn of the crown is anſwered; and in ſuch caſe the 
proper patron ſhall preſent, upon death or tranſlation 3 
but that the right of the crown ſhall not be defeated by 
a commendam granted for a term of months or years, 
certain and limited. Gi. 763. 

And this right of the crown to preſent upon promotion, 
&fcats the right of any grantee, who had the next avoid- 


ance; 


iſhop 
2 


. 
fue, 
2 


not only by long practice, but by many judgments upon = 
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By the king in 
prejudice of an- 
others right. 


Beftefice. 

ance , for his right was only to the next; and the next 

he cannot have, and therefor& can have none, Gidf, 
58. 563. LS ; 

? But by law in Ireland, no perſon can accept a bi- 

ſhoprick there, until he hath reſigned all the preferments 


which he hath in England: which preferments being 


void before the acceptance of the biſhoprick, it ſeemeth 
that the king in ſuch caſe ſhall loſe the preſentation. 

11. By the 25 Ed. 3. ſt. 3. c. 1. Touching preſent 
ments to be made by the king, io a beneſies ¶ holy thirch, in 
another's right by old title; our lord the king, to the honour » 
god and holy church, willeth and granteth, of the aſſent of i 
parliament, that from henceforth he nor any of bis heirs ſball 
not take title to preſent to any benefice in any other's right f 
any time of his progenitors ; nor that any prelate of his realm 
be bound to receive any ſuch preſentment to be made, nor to d- 
thereof any execution; nor that any juſtif of the one place or 
the other, may not nor ought not to hold plea or give judgment 
upan any ſuch preſentment to be made; but that the faid king 


and his heirs be for ever clearly barred of all ſuch preſentment: : 


ſaving always to him and his heirs all ſuch preſentimlents in an- 


other's right fallen or to fall, of all his time, and of the time 


to come. | | 
And by the 25 Ed. 3. ft. 3. c. 3. Whereas before this 
time, our lord the king hath taken title to preſent to benefices at 
the ſuggeſtion of many clerks, where the title hath not been trut, 
and by ſuch preſentments and judgments thereupon given, the 
clerks have been received by the ordinaries of the places, again 
god and good faith, and in depreſſion" of them which had gud 
and true title to the ſaid benefites 5 now the king willeth and 
granteth, that at what time he ſhall make collation or preſent- 
t from henceforth to any benefice in another*s right, that the 
25 ꝛohereupon he groundeth himſelf ſhall be well.examined that 
it be true and at what time before judgment the title be found 


| by good information untrue or unjuſt, the collation or preſent- 


ment thereof made ſhall be repealed ; and the patron, or the 
paſſelſar, which ſhall ſberꝛo and groue the falſe title, ſhall have 


45 thereupen writs cut of the chaneery as many as to him ſhall te 
l 


And by the 13 R. 2. c. 1. Jhereas notwith/landing the 
laſt recited flatute, ſome of the king's preſentees, by favour if 
the ordinaries be inſtituted and indufted in benefices of hy 
church without due proceſs, the parties not warned nor called, 
and ſometimes taken by falſe ingugſis favourably, and the in- 


cumbents in ſuch manner put out; it is ordained, that the ſaid 


flatute be firmly holden and kept : and moreover the king, fo 
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ct , reverence of god and holy church, deth will and grant, that 
1 if be preſent to any benefice that is full of any incumbent, the 

preſentes of the king ſhall not be received by the ordinary to the 
i- benefice, fill the king hath recovered his preſentment by proceſs 
ts if the law in his own court © And if any preſenter of the king 
8 ; otherwiſe received, and the incumbent put out without due 
th proceſs," as afore is ſaid, the ſaid incumbent ſhall begin his fuit 
within a year after the induction of the king's preſentee at thi 


I. 
in Oy ar time after, at his will. 4 H. 4. c. 22.) | 

/ 12. The lord chancellor, or lord keeper of the great By the lord 
{al for the time being, hath right to preſent to the bene- chancellor, of 
all ices appertaining to the king, under a certain yearly va- kiog's Life, ; 
of lue in the king's books. Grbſ. 763. | | 


im Which privilege is ſaid to have been given to the lord 
45 chancellor, upon conſideration that he had many clergy- 
or men conſtantly officiating under him, as thoſe now do 
* who are ſtill called clerks of the chancery, and were 
8 heretofore perſons in holy orders. Johnſ. 31. E 
5: The foundation of which right will be beſt underſtood 
wi by what was anciently declared in parliament upon that. 
Ne head, in the rolls of parliament, in the fourth year of 
' Ed. 3 ©* Becauſe it hath been ordained in times where® 
bt « of there is no memory, and granted by the progenitors 
4 « of our lord the ki 


„that the chancellors for the time 
Wt, « being ſhould give T. benefices which belong to the 
the « king to give, taxed at twenty marks and under, to the 
nf « clerks of the chancery which have long laboured in 
2 « the place; which ones hath been uſed from the ſaid 
md « time, till the biſhop of Lincoln was made chancellor, 
l « who in all his time gave the ſaid benefices to his o. n 
he © clerks, and to other clerks, againſt the will of our 
hat lord the king, and _— the ordinance and uſage 


md « aforeſaid z may it pleaſe our faid lord the king and his 
- « counſel to ordain, that the chancellors which ſhall 

the * be for the time, do give the benefices which belong 
ave to them to give for 2auſe aforeſaid, to the derks 


be « of the faid place, as it hath been anciently ufel, and 

that this be done by election of the maſters of he 
the „ chancery. Anſwer : Let this bill be delivered to the 
"of „ king, and it liketh ME council, chat it is fit to com- 
* mand the chancellor, that hereafter he give ſuch be- 
0% te nefices d the king's clerks of the chancery, the ex- 
* * chequer, and of both benches, and not to others.“ 
d C/ 764. 


Here 


* 


Lay 1 eighth. 5 ory 
; And it — een 3 that where the chancellor 


preſented to 4 benefice above that value, and the clerk 

; wras inſtituted and inducted, and another obtained a pre- 

BY | ntation from the king, the firſt clerk could not be re- 

3 moved by the law; becauſe the preſentation was under 

4 «he great ſeal, and therefore by. the King (in law), being 

in his name. But if the pre entation had recited. (as is 

* * there intimated it ought to have done), that the benefice 

1 was under the value of 261; it had been void; becauſe it 

would have appeared upon tecord in the office of firſ 

fruits, that the chancellor was deceived : or, if the miſ⸗ 

take had appeared _ induction, the king might have 
revoked it. Gib/. 764. Hob. 214, 

* But whereas it Ro been ſaid ( Watf: £ 9.) that the 
king if he pleaſe may, preſent to ſuch livings under. the 
value of 201; it-is to be obſerved, that the claim of the 
lord chancellor or lord keeper for the time being is yery 
ancient; and that nothing appears to have been ever de- 

cdteeermined, or moved, in a judicial way, to the diminu- 

tion of chat ancient right. n the contrary, there is an 
E. writ in the regiſters which ſuppbſeth the right to be 

in him, namely, the writ de primo beneficio ectlgſiaſtice ha- 
Lende; by which the king requireth the chancellor to 

* to a particular perſon the firſt benefice that ſhall 

all in the gift of the crown which he will accept; and 

the language of the writ is, Volumus quod idem A. ad primun 
beneficium ecdleſtaſticum ( taxationem viginti marcarum excedens) 

1 va tcaturum, quod ad preſentationem . on et 

d duxerit'acceptandum, præſentetur. Gibſ. 764 

— 13. It — that an alien, who is a prieſt, may be 

3 888 n to a church. 2 Roll's 1 348. 

Thus in Dr Seaton's caſe, > 4. who was born in 

7 before the union o o reals; it was ad- 

„chat he was capable — be preſented to a benefice 

nglayd ; and fo it was ſaid it would have been, if he 

had been born in Flanders, Spam, or within any other 
kingdom, friend and inJeague with the kingdom of Eng- 
land; as the biſhop of Spalato, who was prefered to the 
deanry of Windſor, and enjoyed the ſame. And it Was 
faid, that ſuch incumbent might maintain any action, 
real, perſonal, or mixt, for any thing concerning the 


glebe 


* 


Deneste. 12h 

gebe or the poſſcfiohs of the church, a8 priors aliens 
might haye done: for altho* he be an alien born out o 
the King's dominions, yet he bringeth his action, not in 
his own fight, but in he right of his church; not in His 
natural, but. in his politick capacity; and therefore the 
action will lie. . Hughes, c. 10. © | 

14. It ſeemeth that a deacon, or even a layman, may A layman, er 
he preſented ; but he muſt be made a prieſt, before he en 
can be inſtituted, For by the ſtatute of the 13 & 14 C. 
2, c. 4. none but prieſts only, ordained e to the 
form and manner by the book of common prayer preſcri- 
bed, are capable to be admitted to any parſonage, vicar- 
ige, benefice, or other eccleſiaſtical promotion or dignity 
whatſoever ; except only the king's profeſſor of law with- 
in the univerſity of Oxford, who may hold the prebend of 
Shipton in the cathedral church of Saliſbury, altho' he 
be but a layman. | 

15. For a preſentee to have another benefice, altho' it 4 pluraliſty 
be above the value of 8 J. a year in the king's books, is 

no cauſe of refuſal, for that is at his own peril, and the 
former benefice only becomes void in ſuch caſe. God. 

571. Watf. c. 20. | 8 

16. No perſon may preſent himſelf: and this is ac- Whether a man 
cording: to the rule of the canon law. But the books of en vg 
common law ſay, that tho' a patron. cannot preſent him- : 
felf in form, yet he may kf — himſelf to the ordinary, 

and pray to be admitted; and that ſuch admiſſion may be 
pol, Buy the more legal and regular way is, to make 
over the right to ſome other before the avoidance, And 
the ſame books do alſo agree, that where the right of pre- 
knting is: veſted in more perſons than one (as in the caſe 
of jointenants, or joint executors); a preſentation of one 
o them made by the reſt is god. Gibſ. 794. 4 
15. By a decretal epittie of pope Alexander the third, Whether the fon 
it is injoined; that if any ſors f preſbyters do hold churches, — n 
m which their fathirs did ſerve as parfons or vicars, without ther, 
any other inttrupting'; they ſhall be removed, whether they 
there born in the priefthoodt or nt. | edi. 

' Whether they were born in the prieſthood or not] All the 
children of clergymen in the times of popery were not il - 
legitimate; for a prieſt might have had children before he 
entred into any orders, or whilſt he was in the inferior 
orders, as oſtiary, acolyth, or exorciſt. For albeit the 
ſubdeacon was charged to relinquiſh his wife, yet thoſe in 
inferior orders might retain them. And it is ſaid, that 
tven prieſts were generally married to the women they 

OL. I, | K kept 


* 


* 
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. 


kept in thoſe days; and tho they kept it ſecret, for fear , 
of deprivation, ſometimes till their death, eee often ; 


took care that ſufficient evidence of their being married | 
might appear after their death, when they were out of 

the reach of the canon law. Johnſ. 101. : 

- Otho. Altho' the holy fathers did ſo abbor the poſſe of 1 
ee eccleſiaſtical benefices by hereditary right, that they firtad the | 
ſucceſſion even of legitimate children into their fathers churches x 
yet ſome, altho illegitimate, do preſume to invade ſuch churthes, 0 
without any mediate ſucceſſor + we do ordain, that the prelates b 
Hall not preſume immediately to inſtitute or admit any ſuch ints } 
the benefices which their fathers had, in whole or in part; * 

and if any ſuch have obtained the like benefices, they Pall be 

deprived. Athon 47. | 0 | n 
Without any mediate ſucceſſor] For one intervening diſ- = 
joins and breaks the ſucceſſion. Athon 47. Pl 

In ubole or in part] As to a portion, or penſion, Athon 15 
9 Seeing it is prohibited by law, that without a 3 
diſpenſation apoflolical, the ſons of rectors or preſbyters ſhall di 
not ſucceed to the churches in which their fathers did ſerve im- of 
mediately or next before; and ſuch benefices are void, if the pa 
contrary hereunto ſhall be done : we do command, that the pre- 7 
lates ſhall make ftri inquiry into ſuch vacant churches, and 
take order therein as the law requires ; taking diligent heed, gi 
that for the future they admit not any ſuch perſons to the like or 
benefices by any title whatſoever, that a way be not ſurrepti- ths 
tiouſly opened contrary to right to the ſacceſſion of Chriſt's in- pre 

| beritance. Lind. 45. | * 
Without a diſpenſation olical]. At this day, without anc 
2 Aae e en 8 of 8 to diff 
1 whom the whole right of diſpenſation throughout both fac 
\ « the provinces is transferred, by the ſtatute of the 25 H. 8, 
c. 21. By virtue of which ftatute, in little more than | 
fifty years from the time of the reſtoration of king Charles dot] 
the ſecond, there iſſued out of the faculty office no leſs fix 
than three hundred diſpenſations of this kind, for the ſon tror 
to ſucceed the father. _ 796. | muſ 
But in the cafe of Stoke and Sykes, M. 2 Car. it was wro 
held by Dodderidge and Jones, two learned judges, that doth 
this canon was not received here. 1 Still. 250. Was 
And Mr Johnſon obſerves, that there is no inſtance be a 
fince the reformation, of any clerk deprived for ſucceed- 12. 
ing his father without a diſpenſation. And indeed the If 
> great occaſion of thoſe canons againſt the ſon's FI of b 
* * * , 1 ; hy _ s 2E e 
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the father, is now removed; which was, to diſcourag 
the marriage of prieſts, as one may ſee by the aforeſaid 
conftitutions. . Johnſ. 101. 


18. Tho' the patron hath ſix months before the lapſe Within what 
incurs, yet it concerns him not to delay preſenting till ** 


the ſix months be almoſt expired. For if he doth preſent 
but one week before the fix months be ended, the ordi- 
nary may pretend that he hath not time to examine the 
clerk, Or if the/ ordinary refuſe the clerk for inability, 
becauſe he is unlearned, or the like; the patron will not 
have time to preſent anew within the fix months, but lapſe 
may incur, Wat c. 12. Gt 

fn the caſes in which notice is to be given, the patron 
neglecting from year to year to preſent, lapſe doth not 
incur to the ordinary; yet if in ſuch caſe a ſtranger doth 
preſent, and his clerk is inſtituted and inducted, and not 
interrupted by the patron until fix months (accounting 
from, the induction) be expired, the pagron is without 
remedy for that turn: for that tho' he had not notice from 
the ordinary of the ayoidance (for which reaſon the or- 
dinary can have no advantage of lapſe) yet the induction 
of the ſtranger's clerk is a notorious act, of which the 
patron as well as the country might have taken notice. 
Watf. c. 12. | 

But if a biſhop doth collate his clerk, either before he 
gives notice of an avoidance, where notice is to be given, 
or at any time within. the ſix months limited to the pa- 
tron to fill his church, the patron may at any time after 
preſent his clerk : for altho' — collation makech 
ſuch a plenarty as ſhall bar the lapſe to the metropolitan 
and king, yet it is no bar to the true patron; and if the 
biſhop doth admit the patron's clerk, the other is out ipſo 
facto; or if the biſhop will not admit him, the patron 
uy as well then, as at any time before, have his remedy 
at law againſt the biſhop. And therefore if the ordinary 
doth collate within the patron's fix months, and then the 
fix months paſs, no preſentation being made by the pa- 
tron; the ordinary, if he will have the benefit of a lapſe, 
muſt collate of new: for the firſt collation being by 
wrong, cannot by time become rightful, and therefore 
doth not put the patron to his quare impedit, for that it 
was but as a proviſion for the time, and there ought to 
be a new act before it ſhall be a good collation. Watſ. Ce 
12. 

If a church or benefice be of the patronage of the king, 
or he hath a right of preſenting thereto; he can never 
loſe his turn to the ordinary, by his neglect of pre- 

K 2 ferring 


A Aa 
132 Beneke. 
= ferting his clerk thereto.” And in'caſe the king doth not 
= | preſent, all that the ordinary can do, is to ſequeſter the 
=_—_ .. profits of the church, and appoint a clerk to ſerve the 
:- aire. Malt 12 3.0 42% « on WP 
Alſo a donative remaining void never goes in lapſe; 
but the ordinary may compel the patron to fill the ſame, 
8 by eccleſiaſtical cenſures. Vaiſ. c. 112: 

Whether it may 19. It is ſaid, generally, in all the books, that pre- 
be by word. ſentation may be made either by word, or by writing, 
If it be by word, the patron muſt declare in the preſence 
of the Arp: if by writing, it is no deed, but is in 
the nature of a letter miſſive to the biſhop. 1 fl. 120. 
1 2 Rolls Abr. 353. | + i | 
*E But where a corporation aggregate of many doth pre- 

* ſent, it muſt be under their common ſeal. Gf. 794. 
And fince the ſtatute of frauds and perjuries at leaſt 
(29 C. 2. c. 3.), it is neceſſary that all preſentations ſhall 
be in writing. | | = 
And by the ſeveral ſtamp acts, it is implied, that they 
| ſhall be in writing, and not otherwiſe ; for thereby it is 
Eh.” enacted, that far every ſein or piece off vellum or parchment, 
et of paper, upon which any preſentation or donation 


** A — - 


or ſheet of 
which ſhall paſs the great ſeal England, or upon which any 
Py collation to be made by any archbiſhop. or other biſhop, or any 
preſentation or donation to be made by any patron whatſoever, 
of or to any benefice, dignity, or eccleſiaſtical promotion ſhall be 
zngroſſed or written, ſhall be paid a double 40s. ſtamp duty: 
Provided that ſuch:benefice, dignity, or promation be of the 
"yearly value of 10 1. or above in the king's books. 
But if under that, it doth not ſeem to. be clear, from 
. any of the ſaid acts, that any ſtamp is neceſſary. [Note, 
the ſeveral inſtruments requiring ſtamps, are inſerted ſpe- 
cially under the title Stamps. If it come under the 
denomination of a notarial a; it ſhall then be upon a 
| 28. 6d. ſtamp. ] 6 N * 

"| Form of the pre- 20. And the ſame may be in this form: To the moſt re- 
1 ſentation. wverend father in god, R. by divine providence lord archbiſbop 
; of Canterbury, primate F all England and metropolitan : 
If it be to the archbiſhop of York; the word [all] muſt 

be omitted: If to any other biſhop, then thus: 
To the right reverend father in god, R. lord biſhop of D 
— or in his abſence to his vicar general in ſpirituals, or >, 
to any other perſon having or who jhall have ſufficient authority 85 
in this behalf 1 Sir W. P. baronet, true and undoubted pa- vi 
tron of the reftory of the pariſh church of —— [or, f Go 
the vicarage of ———] in the county of and in your di 
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Loco ſe of — w vacant by the death [or, reſignatien, 
or te as the caſe ſhall be] . A. B. the oy incum- 


bent there, do preſent unto you C. D. derk, maſter of arts, 
humbly requeſting that you will be pleaſed to admit the ſaid 
C. D. to the ſaid church, and to inſtitute and cauſe. him to 
be inducted into the ſame, with all its rights members and 2 

urtenances, and to do and execute all other things in this be- 
hal, 


which ſhall belong to your epiſcopal office. In witneſs 


whereof, ¶ have hereunto ſet my hand and ſeal, the day 
0 in the year = 4 6 n 
Which being made in this form, if the biſhop be in- 
hibited, or the ſee voided, before inſtitution is had from 
the immediate biſhop; yet the preſentation is good to the 
metropolitan, or other guardian of the ſpiritualties. Waiſ. 
C. 1 | | af 
Ifa corporation in preſenting doth miſtake the name of 
their foundation, the preſentation is void ; therefore when 
a provoſt did preſent by the name of the provoſt of the 
ueen in Oxon, whereas it ſhould have been, aula ſcho- 
—— reginæ de Oxon, according to the foundation; i 
was adjudged, that by reaſon of the omiſſion of the word 
ſcholarium, ſeveral preſentations did not make an uſurp- 
ation, becauſe the preſentations were void. M. 8 Fa. Dr 
Ayry v. Sir Richard Lovelace, Watſ. c. 20. 1 Bulſt. 91. 


21. Preſentation, tho? duly made in all reſpects, may Whether it weg 
be revohedy or varied. As to the power of revocation, the be revole:d. _ 


general. doctrine of the bookg ſeemeth to be, that none but 


the king can revoke: which he may do at any time be- 
fore: induction; as he may alſo preſent a ſecond clerk, and 
ſuch preſentation. ſhall be a good repeal of the firſt, eſ- 
pecially if care is taken. to free it of all ſuſpicion of be- 
ing obtained by fraud in deceit of the king, by making 
expreſs mention of the firſt preſentation. In like manner, 
if the king dies before the induction of his elerk, this is 
faid to be a revocation. in law. And the general conſe- 
quence. of a. right to revoke in any caſe is, an obligation 
upon the biſhop. not to admit againſt ſuch revocation, 
upon, pain of being a diſturber. Gib/. 795, Wat, e. 


20. 

But it doth not ſeem to be elearly ſettled, that a come 
mon, perſon. alſo may not. revoke a. preſentation, before 
admiſſion and inſtitution. thereupon. And in the caſe of 
Stoke and Sykes, MA. 3 Cha. Doderidge faid, that the ci- 
vilians affirm, that a lay patron cannot reyoke his pre- 


ſentation, but he may cumulando variare, and ſo the or- 


dinary ſhall, have election to inſtitute which of them he 
K 3 will, 
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will, but that a ſpiritual perſon cannot vary at all ; but 


he ſaid, that by the common law, without queſtion, a 


| patron. may revoke his preſentation. Latch. 191. 


And what is ſaid in the books that the king only can 
revoke, ſeemeth to intend after inſlitution, the church not 
being full againſt the king until the induction; but after 
inſtitution it is certain a common perſon cannot revoke, 
it being then too late, the church being full, with reſpect 
to him, by the inſtitution. 

As to p 6 power of varying ; it is agreed on all hands, 
that this may be done by a common perſon ; that is, after 
one clerk hath been preſented, he may (before admiſſion 


given) preſent another; but with this difference from a 


revocation, that where a patron doth thus vary, cumu- 
lando, the ordinary may chuſe and admit which of the 
clerks he pleaſeth. Gzb/. 795. Woatf. c. 20. 

But this power of varying belongs to laymen only, and 
not to eccleſiaſtical perſons of any kind; becauſe they are 
ſuppoſed in law to be competent judges of the ſufficiency 
of the perſon, and do therefore proceed by judgment and 
election; and whoever elects an unfit perſon, is ipſo jure 
deprived of the power of electing. Gibf. 795. Matſ. c. 

| II. Examination. 


Original right of f. It is very well known, that in the firſt ſettlement of 


examin 


0 = in this church of England, the biſhops of the ſeveral dioceſes 


had them under their own immediate care ; and that they 
had the clergy living in a community with them, whom 
they ſent abroad to ſeveral parts of their dioceſes, as they 
ſaw occaſion to employ them; but that by degrees, they 
found a neceſſity of fixing preſbyters within ſuch a com- 
paſs, to attend upon the ſervice of god amongſt the in- 
habitants; that theſe precincts, which are ſince called 
pariſhes, were at firſt much larger; that when lords of 
manors were inclined to build churches for their own 
conveniences, they found it neceſſary to make ſome en- 


 dowments, to oblige thoſe who officiated in their churches 


to a diligent attendance : that upon this, the ſeveral bi- 
ſhops were very well content to let thoſe patrons have 
the nomination of perſons to thoſe churches, provided 
they were ſatisfied of the fitneſs of thoſe perſons, and that 
it were not deferred beyond ſuch a limited time. So that 
the right of patronage is really but a limited truſt ; and 
the biſhops are till in law the judges of the fitneſs of 
the perſons to be employed in the ſeveral parts of their 
dioceſes, But the patrons never had the abſolute __ 
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of their benefices upon their own terms; but if they did 
not preſent fit perſons within the limited time, the care 


bf the places did return to the biſhop, who was then 
bound to provide for them. 1 Still. 309, 
And by the ſtatute of Articuli cleri, 9 Ed. 2. ft. 1. 
c. 13. it is enacted as followeth : 7t is deſired, that ſpiri- 
tual perſont, whom our lord the king doth preſent unto benefices 
4 the church (if the biſhop will not admit them, either for 

0 
4 the 


<> 
der the examination of lay perſons in the caſes aforeſaid, as it 
ts now attempted, contrary to the decrees canonical ; but that 
they may fue unto a ſpiritual judge for remedy, as right ſhall 
require, The anſwer : Of the ability of a parſon preſented 
unto a benefice of the church, the examination belongeth to a 
13 Judge ; ſo it hath been uſed heretofore, and ſhall be 

eafter. | | | 
. Of the ability of a. parſon preſented] De idoneitate per- 
ſonz : So that it is required by law, that the perſon pre- 
ſented be idonea perſona ; for ſo be the words of the king's 
writ, preſentare idoneam perſonam. And this idoneitas con- 
ſiſteth in divers exceptions againſt perſons prelented : 
1. Concerning the perſon, as if he be under age, or 2 
layman. 2. Concerning his converſation, as if he be cri- 
minous. 3. Concerning his inability to diſcharge his 
paſtoral duty, as if he be unlearned, and not able to feed 
his flock with ſpiritual food. 2 Inſt. 631, el 

And the examination of the 4 and ſufficiency of 
the perſon preſented belongs to the biſhop, who is the 
eccleſiaſtical judge; and in this examination he is a judge, 


and not a miniſter, and may and ought to refuſe the per- 


ſon preſented, if he be not :donea perſona. 2 Inſt. 631. 
The examination belongeth ta a ſpiritual judge] And yet 
in ſome caſes, notwithſtanding this ſtatute, idoneitas per- 


ſme ſhall be tried by the country, or elſe there ſhould be 


a failure of juſtice, which the law will not ſuffer : as if 
the inability or inſufficiency be alledged in a man that is 
dead, this caſe is out of the ſtatute, for in ſuch caſe the 
biſhop cannot examine him; and conſequently, tho' the 
matter be ſpiritual, yet ſhall it be tried by a jury ; and 
the court, being aſſiſted by learned men in that profeſſion, 
may inſtruct the jury as well of the eccleſiaſtical law in 


that caſe, as they uſually do of the common law. 2 Jn/t, 


632, 
And ſo it hath been uſed heretgfore] So as this act is a de- 


Claration of the common law and cuſtom of the realm, 


2 Inſt, 632, 
* K 4 2. By 


learning, or for other cauſe reaſonable) may not be un- 


* 
— — — — 6822 » % - 
Mad AAA IT tr” 
—_ EAA III 


wo + 
< 4p 


 KIOY 
a 


= 
4 4" 
| — HH 
_— 
CRY 
43 . 
* 
1 
4 


Time for en- . By a.conſtitution of archbiſhop Langton; We di in. 
Juin, that if any one be cauonically preſented ta @ church, and 
there be ws oppoſition ; the ff, fell gt ley te admit bis 
er than two months, provided he be ſufficient. 
ut by Can. 95. Albeit by former wy 72 the 

L 


church of England, every biſhop hath bad two months ſpace ta 
inquire , and inform himſelf of the ſufficiency and qualities of 
every miniſter, after he hath been preſented unto bim to be in- 
flituted into amp henefice, yet for the avoiding 7 ſome inconveni- 
ences,” we do wow abridge and reduce the faid two manths unte 
eight and twenty days only. In reſpect of which abridgment 
we do ordain and appoint, that no double quarrel ſhall hereafter 
he granted out af any of the archbifhops courts, at n ft of 
any minifter whatſoever, except he ſhall fr fl take his perſonal 
cath, that the ſaid eight and twenty days at the legſi are ex- 
pired after he firſt tendred his preſentation to the biſhop, and 
that he refuſed to grant him inſtitution thereupon ; or ſhall en- 
ter into bond with | ſufficient 2 to prove the ſame to be 
true; unden pain of ſuſpenſion of the granter thereof from the 
execution of bis office for half a year toties quoties, to be 
denounced ly the ſatid archbifhop, and nullity of the double 
quarrel" afotefard ſo unduly procured, to all intents and pin. 
poſes whatſvever. Always provided, that within the ſaid 
eight and twenty days, the biſhop ſhall not inflitute any other to 


the prejudice of the ſaid party before priſented, ſub pœæna 


nullitatis. . ö | 
Every biſhop hath ha#] The canon mentions biſhops 
only, becauſe inſtitution belongeth to them of common 
right; but it muſt al o be underſtood to extend to others, 
who have this right by privilege or cuſtom, as deans, 


4 


deans and chapters, and others who have peculiar juriſ- 
ditions. - Concerning whom it hath been unanimouſly 
adjudged, that if the archbiſhop ſhall give inftitution to 
any peculiar. belonging to any eccleſiaſtical perſon or body, 


it is only voidable; becauſe they being not free from his 


juriſdiction and viſitation, the archbiſhop ſhall be ſuppoſed 
to hays a concurrent juriſdiction, ris in this caſe only 
to ſupply the defects of the inferiors, till the contrary. ap- 
pears. But if the archbiſhop grant inſtitution to a pecu- 


lar in a lay hand, it is null and void; becauſe he can 


have no juriſdiction there. Gibſc 84. 


To inquire and ferm himſelf] In anſwer to an objection 
made, that the biſhop ought to receive the clerk of him 


that comes firſt, otherwiſe he is a diſturber; Hobart ſaith, 
the law is contrary: for as he may take competent time 
| | to 
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to examine the ſufficiency and fitneſs of a clerk, ſo he 
may give convenient time to , perſons intereſted, to take 
knowledge of the avoidance 4 in caſe of death, 5 
where notice is to be taken, and not given) to preſent 
their clerks to it. Agreeable to what is held glſewhe 
that it was a good plea for the wha Fn no refu 
of the clerk, that the ordinary having other bufineſs, cam- 
manded the clerk to come to him afterwards, to be ex- 
amined ; and that the clerk not returning, and the fix 
months paſſing, the ordinary was well intitled te the lapſe. 
C dete des. 3 Ton. 4% 

3. Can. 39. No biſhop ſhall inſtitute any to q benefice, who Manner ef a- 
hath been erdazned by any other biſhop, except he fir}l aui unt 
him his letters of orders; and bring him_a, ſufficient teſtimony 
of his former good life and behaviour, if the biſbop bal 
require it; and laſtly, ſhall appear upon due examination to be 
wirthy of his mini ß. ay - 

Except he firſt ſhew unto him his letiers of orders) And 
by the 13 & 14 C. 2. c. 4. No perfon ſhall be capable 
to be admitted to any parfonage, vioarage, benefice, ot 
other ecclefiaftical promotion or dignity: whatſoever, be- 
fore ſuch time as he ſhall be ordained prieſt. | 

And bring a ſufficient teſtimony of his former good Ae and 

behaviour] By the ancient laws of the church, and parti- 
cularly of the church of England, the four things in 
which the.biſhop was to have full ſatisfaction in order ta 
inſtitution, were age, learning, behaviour, and oxders. 
And there is ſcarce any one thing which the ancient ca- 
nons of the church more peremptorily forbid, than the 
admitting elergymen of one dioceſe to exerciſe their func 
tion in another, without firft exhibiting the letters teſti- 
monial and commendatory of the biſhop, by whom they 
were ordained. - And the conſtitutions of the archbiſhops 
Reynolds and Arundel ſhew, that the ſame was the known 
law of the Engliſh church, to wit, that none ſhould be 
admitted to efficiate (not, ſo much as a chaplain, or cu- 
rate) in any dioceſe in which he was not born or or- 
dained, unleſs he bring with him his letters of or- 
2 and letters commendatory of his dioceſan, Gibſ. 
O0. 


Notwithſtanding which, in the caſe of Palmes and the 
biſhop of Peterborough, T. 33 El. On a quare impedit 
brought againſt the biſhop, the biſhop pleaded that he 
demanded of the preſentee of the plaintiff to ſee his let- 
ters of orders, and he would not ſhew them; and 1 * 


: 


 .>  _ Benekce- 
he demanded of him letters miſſive or teſtimonial, 
teſtifying his ability; and becauſe he had not his 
letters of orders, nor letters miſſive, nor made proof of 
them otherwiſe to the biſhop, he deſired leave of the bi- 
ſhop to bring them; and he gave him a week, and he 
went away, and came not again, and that the fix months 
paſſed, and he collated by lapſe. And upon demurrer, 
it was adjudged for the plaintiff; for that theſe were 
not cauſes to ſtay the admittance, and the clerk is not 
bound to ſhew his letters of orders or miſſive to the bi- 


op, but the biſhop muſt try him upon examination for 
one and other, Cro. Eliz. 241. 5 78 55 


Which moſt of the books take notice of as a pretty 


Hard caſe, and in which perhaps the biſhop's taking ad- 


vantage of the lapſe might be ſome part of the conſide- 
ration. And theſe words of the canon (which was made 
not many years after) ſeem to have ſome reference or re- 
troſpect to that determination. K 

But it is to be obſerved, firſt, as to the letters of or- 
ders, that it was only adjudged not to be neceſſary to 

roduce the very letters of orders; for they might be 
loft and proof thereof might otherwiſe be very well made 
from the regiſtry of the biſhop who ordained the clerk; 
or elſe it would follow, that every clergyman whoſe let» 
ters of orders are loſt, or conſumed by fire or other ac- 
eident, would be incapable to be admitted to A benefice, 
And as to the letters teſtimonial ; the biſhop charged, 
that he did not bring ſuch letters te/tifying his ability, which 
the court ſeemeth to have underſtood of his ability as to 
learning, of which without doubt the biſhop muſt judge 
upon examination ; but the biſhop ought to have ſet forth, 
that he did not produce letters miſſive or teſtimonial of 
his good life and behaviour, 


And laſtly ſhall appear, upon due examination, to be worthy 
of his miniſtry] As to the matter of learning, it hath been 
particularly allowed, not only by the courts of the king's 
bench and common pleas, but alſo by the high court of 


_ parliament, that the ordinary is not accountable to any 


temporal court, for 'the meaſures he takes, or the rules 
by which he proceeds, in examining and judging (only 
he muſt examine in convenient time, and refuſe in con- 
venient time) ; and that the clerk's having been ordained 


(and fo, preſumed to be of good abilities) doth. not take 


away or diminiſh the right which the ſtatute above re- 


eited doth give to the biſhop to whom the preſentation, 
| | is 
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iz made, to examine and judge. G#b/. 807. Shoto, 88. 

4 Mad. 134. 3 Lev. 311. 3 | 
In the caſe of Alany and the biſhop of St. Aſapb, T. 
27 Elk. the want of knowledge in the Welſh tongue, 
was declared to be a good cauſe of -refuſal, where the 
ſervice was to be performed in. that language ; as ren- 
dring the clerk uncapable of the cure: nor did it avail 
to alledge, that the language might be learned, or that 
the part of the cure he was uncapable of might be diſ- 
charged by a curate. Gibſ. 807. | 
The law is the fame, if the perſon preſented doth not 
underſtand the Engliſh tongue; for in ſuch caſe, the bi- 
ſhop may refuſe him for incapacity. Watf. c. 20. 
Where there is a mixture of divers languages in any 
place, the rule of the canon law is, that the perſon pre- 
ſented do underſtand the ſeveral languages. Gbſ. 807. 


2 the Cen , 2c I, $1 tis -3 46 
1. The moſt common and ordinary cauſe of refuſal is Cauſes of refuſal, 
want of learning. 5 8 

But there are alſo many other cauſes for which a clerk 
N may lawfully be refuſed; as, if he be perjured 

fore a lawful judge; or if he be an heretick or ſchiſ- 
matick; or irreligious; or (as is ſaid in the old books) 
if he is a baſtard, and not diſpenſed withal; or if he is 
within age; or if he or is patron be excommunicated 
for the ſpace of forty days; or if he be outlawed; or 
guilty of forgery ; or hath committed ſimony in the pro- 
curing of the preſentment he brings, or of another pre- 
ſentment to a former benefice ; or hath committed man- 
laughter, that is, if he be attainted thereof, and not par- 
doned ; and it is ſaid, that the ordinary may refuſe a 
clerk upon his own knowledge for an 4 committed 
by him, which is a good cauſe of refuſal, altho' he be 
not convicted thereof by the law; and this ſhall be tried 
by iflue, whether it be true or not: And generally, all 
ſuch as are ſufficient cauſes of deprivation, are alſo ſuffi- 
cient cauſes of refuſal. WVatſ. c. 20. 

2. If the clerk refuſed be the preſentee of a biſhop, Notice to the 
or other eccleſiaſtical patron; the ordinary is not bound patron of refu- 
to give notice of the refuſal : or if he ſhould do it, ſuch 
patron can never revoke nor vary his preſentation, by 
preſenting one afterwards that is better qualified, without 

„the ordinary's conſent ; the law ſuppoſing him that is a 
ſpiritual perſon, to be capable of chuſing an able mw . 
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And fo lapſe may come to him unavoidably, if the cler 
firſt Ne uſtly refuſed. But if the clerk * 
ed be the preſentee of a lay patron, and be refuſed by the 
ordinary; the l in moſt caſes is bound to give no- 
fice to the patron of fuch refuſal : for if in. ſuch caſe no 
notice is given, no lapſe can run, tho” Ho other clerk be 
preſented; nor if notice be given, unleſs upon trial the 
clerk was juſtly. refuſed. But if a clerk preſented be for 


good cauſe refuſed, and notice thereof be in due time and 
manner given to the patron, and no other clerk be pre- 


ſented in time; lapſe doth run to the ordinary. Wai. 
C. I'2, 1 , ; 112 | FT os 
In the caſe of Hzle and the biſhop of Exeter, M. 3 I. 
It was. ſaid by the court; that if the ordinary refuſe be- 
cauſe he is cxriminous, he need not give notice of the re- 
fuſal; for the crime is as much in the cognizance of the 
patron as of the biſhop ; but if he refuſe becauſe illiterate, 
he muft give notice. 2 Salk, 539. KO 
And in general, lord Coke ſays, if the cauſe of refuſal 


be ſor default of learning, or that he is an heretick, ſchil- 
matick, or the like, belonging to the knowledge of ec- 


cleſiaſtical law, there the ordinary muſt give notice there- 
of to the patron ; but if the cauſe be temporal, as felony, 
or homicide, or other temporal crime, or if the diſability 
gow by any act of parliament, or other temporal law, 
here no notice need to be given, unleſs notice be pre- 
ſcribed to be given thereby. 2 nfl. 631. | 
But in the caſe of the King and the biſhop of Hereford, 
where the refuſal was of a common drunkard and com- 
mon ſwearer, Who was preſented by the king, and it was 
argued that in this caſe no notice need to be given, de- 
cauſe nullum tempus occurrit regi, and no lapſe could incur 
if he did hot preſent again within the ſix months; yet 
the court reſolved, that the plea was bad, for want of 
notice alledged. G:b/. 897. Comyns. 358. 
At leaſt in all caſes it is fair and equitable, to give 


notice to the patron of the refuſal, whatever the cauſe 


may be; for it is very poſſible. that the perſon pre- 
ſented may be many ways unfit, and the patron not 


know -it, 


And it is not enough that the biſhop barely give no- 


| tice of his refuſal, unleſs he alſo ſignify the cauſe of 


it. For altho' the biſhop is judge in the examination, 
yet inaſmuch as the proceedings of the biſhop are not of 


record, the cauſe of refuſal is traverſable; and if it be 


traverſed, and the party refuſed, be living, this 1 
ry | | bh "vie 
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aforeſaid, before the patron be inquired after, and a re- 
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tried by the metropolitan ; and if he be dead, this ſhall 
be tried by the country. 5 Go. 58 

And ſuch notice ought to be given with as much ſpeed 
as conveniently may be; and therefore, where the ordi- 
nary delayed to give notice to. the patron. for the ſpace of 
twenty two days, it was held that the notice was inſuf- 
ficient, and that 2 5 2 the biſhop ſhould have no ad- 
vantage by lapſe. Fatf. c. 20. | | 

And ce is to 9 in ſuch caſes to the per- 
ſon of the patron, if he be within the county where the 
church is at the time of the giving thereof; otherwiſe it 
is to be given to him by an inſtrument in writing, affixed 
to the — of the church to which the clerk was pre- 
ſented; but if notice be given by ſuch inſtrument as 
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turn made that he is not to be found within the county, 
ſuch notice is not good. Watſ. c. 20. 

When the biſhop hath given notice of his refuſal of 
a clerk, this doth not give the patron a longer time to 
preſent in, than he had before. For if the church be 
ſo void, that the biſhop is not bound to give the patron 
notice of the avoidance, the patron muſt preſent his ſe- 
cond clerk (if he think his firſt preſentation to be juſtiy 
refuſed) within the fix months, accounting from the time 
the avoidance happened. But if the church be void by 
ſuch means, as that the fix months do not run without due 
notice to the patron of the avoidance, and the patron doth 
preſent his clerk before the ordinary hath given him any 
notice thereof ; if the ordinary doth refuſe his'clerk, and 
give notice of his refuſal, yet the patron (as it ſeemeth) 
hath fix months, accounting from the notice of the bi- 
ſhop's refuſal, to make his ſecond preſentment in, before 
lapſe can incur. But if the biſhop had given notice of 
the avoidance before the patron preſented, and then he 
refuſeth the patron's clerk for juſt cauſe, and doth give 
notice thereof, the patron's ſix months are to be account- 
ed from the firſt notice. Watſ. c. 20. 

If the biſhop refuſe a clerk for inſufficiency, and the 
patron preſents another, and the biſhop admits the firſt, 
he is a diſturber; for having once refuſed him for inſuf- 
ficieney, he cannot afterwards accept him. Gb. 2 6 

3. When the biſhop doth without good cauſe refuſe, Remedy for the 
or unduly delay to admit and inſtitute a clerk to the church pave whe by 
to which he is preſented, the clerk may have his reme — — 
againſt the biſhop in the eccleſiaſtical court, as the patron court. 
may in the temporal court, | 20 

2 This 


242 


Benefice. 


This remedy the clerk may have before the ordinary to 
whom appeals are to be made, by the way of a duplex 
querela; that is to ſay, if a biſhop doth refuſe, then 
before the archbiſhop in his court of appeals ; if an arch. 


-biſhop doth refuſe, then before the delegates. 


And if the biſhop doth admit the clerk, and then doth 
refuſe to inſtitute him; the clerk may have the ſame re- 
medy againſt the ordinary, to inforce him to do his duty: 
that is, the clerk preſented having exbibited his * i 
tation to the biſhop, or to his vicar 5 (havin 
power to inſtitute, and being refuſed or unjuſtly delayed? 
and. complaining to the judge of appeals thereof; the 
Judge is wont to write to the biſhop in form of law, and 
this writing they call a duplex querela. i 
This duplex querela is to contain a monition to the 
biſhop, or to his vicar general (having power to give in- 
ſtitution) that within a certain time, as within nine, or 
ſometimes fifteen days, he admit the party complaining ; 
and alſo a citation, whereby the biſhop may be cited to 
appear by himſelf or proctor at a day after, in caſe he 
doth not inſtitute as aforeſaid, to ſhew cauſe why, by 


| reaſon of his negle& of doing juſtice, the right of in- 


ſtitution is not devolved to the ſuperior judge. It is alſo 
expedient, that the ſame duplex querela do contain an in- 
hibition to the biſhop and to ſuch vicar general as afore- 
faid, that nothing be done by either of them pending the 
ſuit, to the prejudice of the party complaining. 

The clerk refuſed, having obtained from the proper 
judge a duplex querela, is to take care that ſome perſon 
ſufficiently learned for that purpoſe, do admoniſh the bi- 
ſhop to admit him and to do him juſtice, within the time 
mentioned in the duplex querela, and alſo according to 
the contents thereof to inhibit the biſhop. 

If the biſhop, after he is admoniſhed to inſtitute the 
preſentee, ſhall expreſly refuſe to admit him; the man- 
datory may preſently cite the biſhop to appear, accordin 

to the contents of the duplex querela; but if no refuſ; 

be made, the biſhop being admoniſhed as aforeſaid, the 
clerk is firſt to repair to the biſhop or ſuch his vicar ge- 
neral as aforeſaid, on the third day after if no more than 
nine days are mentjoned in the duplex querela, or on the 


fifth day after if fifteen days be appointed therein, and to 


exhibit his preſentation, and to require admiſſion and ju- 


Rice in all reſpects to be done to him, and offer himſelf 
ready to ſubſcribe the thirty nine articles of * and 


che declaration as required by law, and to take the oaths, 


and 
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and to do every other thing required by law to be of him 
performed, in reſpect of his admiſſion and inſtitution into 
that benefice. And this he is to'do two times more, if 
not received, namely, every third or every fifth day, ac- 
cording to the time given in the duplex querela. But if 


he cannot come to the preſence of the biſhop, he is to 


proteſt his readineſs to receive his admiſſion and to ſub- 
ſcribe as aforeſaid, and to have at leaſt two witneſles 
thereof. | 

If the biſhop ſhall not do the clerk juſtice within the 
time limited ; then, after the expiration thereof, the 


preſented is to take care that the biſhop be cited accord- 
ing to the tenor of the duplex querela. 


f the perſon that is to cite the biſhop eannot come to 
his preſence, he is to ſignify to ſome of the biſhop's 
ſervants, that he hath a duplex querela at the inſtance of 
ſuch a clerk preſented to ſuch a church, to be by him ex- 
ecuted, and to defire that he may come to the preſence of 
the biſhop. If he may not come to the biſhop's preſence, 
ſo that he cannot cite him ; the preſentee is to ſtay till the 
day on which the biſhop ſhould appear had he been cited ; 


at which time he is to be called; and if he appear not b 


himſelf or proctor, a citation viis et modis is to be deer 
which is to be executed perſonally if the biſhop may be 
ſpoken with, and if not, then by affixing it to the out- 
ward doors of the biſhop's palace, or of the houſe where 
the biſhop reſides, or of his cathedral church, 

After the biſhop is cited, whether by the firſt or ſecond 
mandate, the perſon citing is to certify to the clerk or his 
proctor, by his letters, or by ſubſcribing upon the back- 
ſide of the mandate, the day of executing the monition 
to inſtitute, and the inhibition, the ſeveral days of the 
preſentee's aſking admiſſion, and the day of his citing the 
biſhop ; and if the biſhop refuſed expreſsly to admit, that 
alſo is to be certified. * | 

If the biſhop appear not at the day, upon the peti- 
tien of the preſentee's proctor, the biſhop being thrice 
called, is by the judge pronounced contumacious; and 
as a puniſhment of his contumacy, the judge doth pro- 
nounce the right of inſtituting the preſentee to his be- 
nefice to be devolved to the ſuperior judge, and doth 
decree that the clerk ſhall be inſtituted, and that he will 
write to the archdeacon or-ordinary of the dioceſe where 
the church is, commanding him to Induct him. 
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Tes the clerk is rechireed (if the proceedings be in the 
- - Ebtirt of arches of zudiener) to the archbiſhop to examine 
Rim; and the archbiſhop approvitig of him, returns him 
with his flat inffitutio to the judge; who, before he inſti- 
tutes, is wont to require a bond of the preſentee to ſave 
Rim harmleſs on that account. 3 
| But if the biſhop doth appear, and doth alledge ſome 
 Juft cauſe why he refuſed the clerk ; then they are to pro- 
| ceed to the trial of that, as in other ſummary cauſes. 

It the cauſe alledged by the biſhop be not proved, the 
Judge pronounceth as before, for his own juriſdiction; 
and the bifhop is to be condemned in expences; and fo 
if he doth alledge an inſufficient cauſe, as that the church 
is Iifigious ; for this he ought to have tried. , 
It the biſhop will not defend the ſuit, the pretended 
incumbent may do it, and alledge that the church is full 
of himſelf : But then the judge will firſt pronounce ſen- 
tence for his own juriſdiction ; becauſe the biſhop hath 
alledged nothing to oppoſe it. But if the biſhop will al- 
low ſuch incumbent to defend the ſuit in his own name, 
then the judge cannot decree for his own juriſdiction, 
until the cauſe is determined. Clarke, Querela Dupl. 
Wai: C. 21. I Ought. 23j—248. I | 

nd this way of proceeding in this caſe agaiuſt a biſhop, 
is allowed of by the common law; and no prohibition 

lieth for the biſhop. Waiſ. c. 217. 

Which courſe of proceeding in the eccleſiaſtical court, 
is the moſt proper remedy that the clerk can uſe, in caſe 
ke be refuſed by the biſhop upon the account of any per- 
ſonal fault or defe& : not only becauſe by ſuch courſe 
the clerk in a ſhort time, at leſs charge, and leſs hazard 
of loſing his living by errors (which are eaſily fallen into 
at common law), may gain inſtitution ; but alſo becauſe, 
although his patron bring his action at common law for 
refuſing his clerk for crime or inſufficiency, ſuch cauſe of 
refuſk] ſhall be tried by a ſpiritual judge, to wit, if a 
biſhop refuſe, by the metropolitan, of the province. Wat. 
c. 21. | . | 

And the eccleſiaſtical judge in this caſe, is to make 
ecrtificate of his judgment to the temporal court; upon 

Which they may proceed to ſentence, in a quare impedit 

or darrein preſentment. Parſ. c. 21. _ 3 

If the archbiſhop of Vork refuſe, it is ſaid that the 
cauſe of refuſal ſhall be tried by himſelf only. Yat/. 
©. 21. ; MS 

; ut 
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But if the party in whom diſability is alledged, be dead 
before his ſecond examination, ſo as he cannot be exa- 
mined ; the trial of his ability or diſability ſhall be by the 
country. So in a quare impedit againſt the archbiſhop of 
Canterbury, if the ability of the clerk come in queſtion, 
it is ſaid that it ſhall be tried by the country, and not by 
any inferior ordinary; and the ſame reaſon ſeems to be 
as to the archbiſhop of York. Watſ. c. 21. | 

4. If the patron finds himſelf aggrieved by the ordina- N for thy 
's refuſal of his clerk ; he may have his remedy by quare C—_—_ court, 
impedit in the temporal court. by quare impe- 
And in ſuch caſe the ordinary muſt ſhew the cauſe of ** 
his refuſal ſpecially and directly (not only that he is a 
ſchiſmatic, or heretick, for inſtance ; but the particular 
ſchiſmatical acts or heretical opinions that he is charged 
withal muſt be ſet forth). For the examination of the 

biſhop doth not finally conclude the plaintiff : and with- 
out ſhewing ſpecially, the proper court cannot inquire 
and reſolve, whether the refuſal be juſt or no. And if 
the cauſe of refuſal be ſpiritual, the court ſhall write to 
the metropolitan to certify thereof; or if the cauſe be 
temporal and ſufficient in law (which the temporal court 
ſhall decide) the ſame may be traverſed, and an iſſue 
8 joined, and tried by the country. 2 Iaſt. 631. 

: But in caſe of refuſal for inſufficiency in learning, it 
was adjudged in parliament, in the cafe of the biſhop of 
Exeter againſt Hele, to be a good plea on the part of the 
biſhop, that the preſentee was a perſon not ſufficient or ca- 
pable in learning to have the ſaid church; and there reſolved, 
that he need not ſet forth in what kinds of learning, or 
to what degrees, he was defective. 2 Salk. 539. Gib/. 
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IV. Admiſſion. 


In a larger ſenſe, admiſſion is ſometimes uſed to include 
alſo inſtitution; but more frequently, and properly, ad- 
miſſion is taken to be, when the biſhop upon examination 
doth approve of the preſentee, as a fit perſon to ſerve the 
cure of the church to which he is preſented; and inſtitu- 
tion is that act by which he doth commit to him the cure 
thereof, Wat. c. 15. 

And we find ſometimes alſo the practice of inve/titure 
by the biſhop, in our eccleſiaſtical records ;——ipſum in- 
flituis et inveſtivit annulo ſuo; which is frequently repeated 
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Difference be · 
tween inſtitu · 
tion and colla- 


Oaths of alle- 
giance and ſu- 
Premacy. 


Oath of Lg 
nical obedience, 


Oath of reſi- 
dence, 


Sabſcription to 
the thirty nine 
arti 


 Benekice: 
in archbiſhop Pectham's regiſter (and is in uſe to this day 
in the dioceſe of St. Aſaph), and is mentioned as diſtin& 
from the admiſſion, inſtitution, and induction. Gif. 
808. 8 


V. Hiſtitution, or collation. 


1. There is no difference between inſtitution and colla- 
tion, as to the action it ſelf but this; that the biſhop doth 
not preſent to ſuch livings as are in his own gift, but 
immediately inſtituteth his clerk, in much the ſame form 
as he or his chancellor inſtitute a clerk preſented by any 
other patron. And as the biſhop collates to benefices of 
his own gift jure pleno, ſo he doth to thoſe which fall to 
him by lapſe. Johnſ. 81. | 

2. By Can. 40. To avoid the deteflable fin of fimony, 
every archbiſhop, biſhop, or other perſon having authority to 
admit, inſtitute, or collate, to any ſpiritual or eccleſiaſtical 
function, dignity, or benefice, ſhall before every ſuch admiſſion, 
inſtitution, or collation, miniſter to every perſon to be admitted, 
inſtituted, or collated, the oath again/t ſimony (which is in- 
ſerted under the title Simonp.) | 

3. By the 1 El. c. 1. & 1 W. c. 8. ſ. 5. Every per- 
ſon who. ſhall be promoted or collated to any ſpiritual or eccliſi- 
2 benefice, promotion, dignity, office, or miniſiry; before 

e ſhall take upon him to receive, uſe, exerciſe, ſupply, or oc- 
cupy the ſame, ſhall take the oaths of allegiance and ſupremacy, 
before ſuch perſon as ſhall have authority to admit him ; (which 
are inſerted under the title Daths, ) 

4. Alſo the perſon to be inſtituted ſhall take the oath 
of canonical obedience in like manner. Clarke, Tit. 91. 

Which oath is as followeth; „ I A. B. do ſwear, 
« that I will perform true and canonical odedience to the 
« biſhop of C. and his ſucceſſors, in all things lawful 
and honeſt : So help me god.” Gibſ. 810. 

5. And if it is a vicarage, he ſhall in like manner take 
the oath of perſonal reſidence in the ſame, Clarke, Tit. 


I. | 
Which is this; „I A. B. do ſwear, that I will be 
<« reſident in my vicarage of in the diocefe of 
<< unleſs I ſhall be otherwiſe diſpenſed withal by my dio- 
«© ceſan : So help me god.” Gihſ. 810. | 
And by a conſtitution of Otho; without the oath of 
reſidence, the vicar's inſtitution ſhall -be void. Athon, 


24. : 
6. By the 13 El. c. 12, requiring aſſent and ſubſcrip- 
tion to certain articles therein ſpecified, and contained in 
the 
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the book of articles agreed upon in convocation in the 

1562, it is enacted, that no perſon ſhall be admitted to 
any benefice with cure, except he ſhall firſt have ſubſcribed the 
ſaid articles in preſence of the ordinary. 


To any benefice with cure] So that ſine-cures, archdea- 
conries, prebends, and the like, lay no obligation on any 
perſon to ſubſcribe, by this ſtatute. Gihſ. 808. 


Except he ſhall firſt have ſubſcribed] And the ordinary is 
not bound to offer the articles to the clerk to be by him 
ſubſcribed, and to require him to do it; but the clerk is 
himſelf to offer to ſubſcribe them : and in this caſe upon 
the clerk's neglect to ſubſcribe the articles, the church 
remains void, as never full of ſuch clerk, and no ſentence 
of deprivation is neceſſary, by reaſon that he never was 
incumbent, but the admiſſion and inſtitution are void. 


Watf. c. 15. 1788 | 
In preſence of the ordinary] Before this ſtatute, inſtitution 
was frequently given (as inductions and inſtalments may 


be ſtill) by proxy ; as appears by innumerable inſtances 
in the eccleſiaſtical records. Gib/. 808. 


By Can. 36. N ll, eith inſtituti Subfcripti 
7. By Can. 3 o perſon ſhall, either by inſti m_— 


collation be admitted to any eccleſiaſtical living ; except he ſhall 
firft ſubſcribe to theſe three articles following, 

(1) * "That the king's — 

6 ſupreme governor” of this realm, and of all other his 
«© highneſs's dominions and countries, as well in all ſpi- 
<« ritual or eccleſiaſtical things or cauſes, as temporal; 
« and that no foreign prince, perſon, prelate, ſtate, or 
e potentate, hath or ought to have any juriſdiction, 
« power, ſuperiority, preheminence or authority, eccle- 
“ ſiaſtical or ſpiritual, within his majeſty's ſaid realms, 
“ dominions, and countries.” 

(2) „That the book of common prayer, and of or- 
“ dering of biſhops, prieſts and deacons, containeth in it 
« nothing contrary to the word of god, and that it may 
“ lawfully be uſed, and that he himſelf will uſe the form 
<* in the ſaid book preſcribed in publick prayer, and ad- 
* miniſtration of the ſacraments, and none other.” 

(3) © Thathe alloweth the book of articles of religion, 
agreed upon by the archbiſhops and biſhops of both 
<« provinces, and the whole clergy in the convocation 
<* holden at London, in the year of our lord god one 
<« thouſand five hundred ſixty and two; and that he ac- 
% knewledgeth all and every the articles therein con- 

L 2 66 tained, 
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; ſupremacy, the 
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bel lng in Wender n and A de 6 
| | 4c ratification, to be agreeable to the word of RT. 77-7, 
= To theſe three articles whoſoever will ſubſcribe, he ſhall for 
the avoiding of all ambiguities, ſubſcribe in this order and 
form of words, ſetting down both his chriſtian and ſurnume, 
viz. I N. N. do willingly and ex animo fubſcribe to 
< theſe three articles abovementioned, and to all thin 
<« that are contained in them.” And if any biſhop ſhall 
admit any as is aforeſaid, except he firſt have ſubſcribed in 
manner and form aforeſaid, he ſhall be ſuſpended from giving 
F orders and licences to preach for the ſpace of twelve months, 
Which penalty ſeemeth not adequate to the offence ; 
for this is puniſhing of others, rather than the biſhop, for 
E the biſhop's default. 8 
B Subſcription'sf 8. By the 13 & 14 C. 2. c. 4. Every dean, canon, and 
| 1 prebendary of every cathedral or collegiate church ; and ev 
35 es vicar, curate, lecturer, and every other perſon in bel 
orders; "who ſhall be incumbent or have poſſeſſion of ary deanry, 
canonry, prebend, parſonage, vicarage, or any other ecclſi- 
aftical dignity or promotion, or of any curate's place or lecture; 
ſhall at or before his admiſſion to be incumbent or have poſſeſſion 
aforeſaid, ſubſcribe the declaration or acknowledgment following, 
Viz. „ I A. B. do declare, that I will conform to the 
< liturgy of the church of England, as it is now by law 
< eſtabliſhed.” 13 & 14 C. 2. c. 4. / 8, 12. 1 V. 
Jeſſe I. c. 8. J 11. 1 | 
Which ſaid declaration and acknowledgment ſhall be fub- 
ſcribed before the archbiſhop, biſhop, or ordinary of the dioceſe = 
{or before their vicar general, chancellor, or commiſſary 
reſpectively, 15 C. 2. c. 6. ſ. 5. 3 on pain that every per- 
ſon failing in ſuch ſubſcription, ſhall loſe and forfeit ſuch 4 7 
tive promotion, and ſhall be utterly diſabled and ipſo facto 
deprived theres”; and the ſame ſhall be void, as if fuch perſen 
fo failing were naturally dead. 13 & 14 C. 2. c. 4. 1. 10. 
And after fuch ſubſcription made, every ſuch parſon, vicar, 
curate, and lecturer ſhall br a certificate under the hand 
and ſeal of the reſpectiue archbiſhop, biſhop or ordinary of the 
: Te 2 455 vicar general, — 1 2 ary 
as aforeſaid), who ſhall on demand make and deliver the ſame ; 
zo be read by him publickly in the church aftertbardi. 13 & 14 
C. 2. c. 4. ſ. 11. Fo < 
Coneerning the. 9. If the biſhop admit a clerk as ſufficient, he either 
perion inſtitat= inſtitutes him in perſon, or elſe gives him his fiat, and 
ing. ſends him to his vicar general, chancellor, or conimiſſary, 
| to do it for him. Johnſ. 72. . 
0 


9 
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So archbiſhop Sancroft, when he had reſolved againſt 
faking the oaths to king William and queen Mary, and 
therefore could not in reafon adminiſter them to others, 
did ſend his clerks to be inſtituted to his collative bene- 
tices, by the vicar general. Johnſ. 72. 5 

And not only by commiſſion in particular caſes, but 
alſo the general power of granting inſtitution may be de- 
legated by patent to chancellors or commiſſaries; but 
this hath not always been judged convenient. Gihſ. 804. 

During the time that any dioceſe or inferior juriſdiction 
is viſited, and inhibited by the archbiſhop, the right of 
inſtitution belongeth to him ; and when any ſee is vacant, 
the right belongeth alſo to him, or to ſuch other as by 
compoſition, preſcription, or otherwiſe, is guardian of the 
ſpiritualties. Gi. 804. N 2 

If inſtitution be taken from an improper hand, it may 
be made good by confirmation of the perſon from whor 
it ought to have been taken. Thus we find, that an in- 
ſtitution which had been given by the biſhop of St. Da- 
vid's, pending his ſuſpenſion, was confirmed by arch- 
biſhop Whitgift ; as alſo another inſtitution, by arch- 
biſhop Abbot, which had been given by the biſhop, 
Fg a metropolitical viſitation. G:bſ. 814. 4 

o. It is not of neceſſity, that the examination, ad- 

miſſion, or inſtitution be made by the ordinary within 
the dioceſe in which the church is; for the juriſdiction of 
the ordinary, as to ſuch matters, is not local, but fol- 
lows the perlon. of the ordinary, wherever he goes. Wat; 
[ gk 7 | 

But Dr. Gibſon, ſays, this hath not always been un 
derſtood to be clear law; as appears by the many com- 
miſſions which have been granted from time to time, by 
archbiſhops to their comprovincial biſhops, to inſtitute 
out of their dioceſe, and in any part of the province. 
Which commiſſion, he ſays, nevertheleſs, may be un- 
derſtood in this ſenſe, that though the act ſhall be good 
and valid in law when done, yet the doing it without 
leave is irregular. Gibſ. 804. 5 


„ 
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In what place, . 
„ by , 
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_.1I. The form and manner of the inſtitution is, that Form and mane 
the clerk kneeleth down before the ordinary, whilſt he , * Mw 


readeth the words of inſtitution out of a written inſtru- 
ment, drawn beforehand for this purpoſe, with the ſeal 
epiſcopal appendant, which the clerk during the cere- 
mony is to hold in his hand. TFohn/. 74. 


12. Inſtitution being given to a clerk, a diſtinct and Fatry thereof 


particular entry thereof is to be made in the publick regi- 


in the regiltes... 


Letters teftimo- 
— nial thereof. 


Stamp duty, 


Benesce. 
ſter of the ordinary : chat is, not only that ſuch a clerk 
received inſtitution -on ſuch a day, and in ſuch a year; 


but, if the clerk was preſented, then at whoſe preſenta- 


tion, and whether in his own right, or in the right of 
another ; and if collated, or preſented by the crown, then 
whether in their own right, or by lapſe. This hath been 
the practice, as far back as any eccleſiaſtical records re- 
main : and it is of great importance that ſuch entries be 
duly made and carefully preſerved ; both to the clerk, 
whoſe letters of inſtitution may be deſtroyed or loſt ; and 


to the patron, whoſe title may ſuffer in time to come, b 


the want of proper evidence upon whoſe preſentation it 


was that inſtitution was given. And it might tend per- 


haps to the better obſervation hereof, if every clerk, after 
having paſſed the examination of the ordinary, and there- 
upon obtained his fiat, were ſent to the proper office of 
the regiſter for his letters of inſtitution. Gibſ, 813. 

And lord Coke ſays; preſentations, admiſſions, and 
inſtitutions, are the life of advowſons : and therefore if 
patrons ſuſpect that the regiſter of the biſhop will be neg- 
ligent in keeping of them, he may have a certiorari to the 


[4] | 

13. The clerk being inftituted, the inſtitution is good, 
without any after act; yet the ordinary is wont to make 
letters teſtimonial thereof, at. c. 15. , 
14. By the ſeveral ſtamp acts; for every inſtitution 
that ſhall paſs the ſeal of any archbiſhop or biſhop, chan- 
cellor, or other ordinary, or any ecclefiaſtical court what- 
ſoever, ſhall be paid a treble five ſhillings ſtamp duty. 
And for every collation to a living of 10 l. a year or 
upwards in the king's books, ſhall be paid a double forty 
ſhillings ſtamp any And the reaſon of this difference is, 
becauſe collation ſtandeth alſo in the place of a preſenta- 
tion, for which (in caſe of a living of 101. a year or more 
in the king's books) a like double forty ſhillings ſtamp 
duty is required to be paid, 


_— 
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— 


7 — 


la] In the book i ſelf the words are, Preſent admiſſions and 
inſtitutions c. and ſo it is quoted by every one: but the ſenſe 
ſeemeth to require (without overſtraining the rules of criticiſm) 
that we ſhould ſuppoſe the word Preſent with a daſh to have been 
writ ſhort in the original manuſcript for Preſentations, and ſo miſ- 
taken by the printer. Of which kind of errors there are divers 
others in that author's works, eſpecially in thoſe which were pub- 
liſhed after his death. 7 If 
g 2 


biſhop, to certify them into the chancery. 2 It. 350 


— 


—— 


Benekice. - 


If the collation is to a living under 101. a year in the 
hings books, it ſeemeth that the ſame ſhall be on a treble 

ve ſhillings flainp. SF 3 . | 

15. It is not material what ſeal the ordinary doth make Seal, 
uſe of in that caſe. J/atf. c. 15. | 

Thus in the caſe of Cort and the biſhop of St. David's, 

H. 9 Car. the chancellor of St. David's had made uſe of 
the biſhop of London's feal ; and it was adjudged to be 
well enough, becauſe it is thc act of the court which 
makes the inſtitution, and the inſtrument is only a teſti- 
monial of that act; and the ſeal uſed (whatever it be) 
ſhall be taken to be the ſeal of the perſon inſtituting for 
that time. Cro. Car, 341, _ | 

16. Laſt of all, the ordinary executeth, and delivereth nde to in- 
to the party inſtituted, a written mandate to the archdea- duct. 
con, or other proper perſon to induct him. Johnſ. 74. 

17. By the 31 El. c. 6. IF any perſon ſhall for any re- pee. 
ward or other profit. or any promiſe or other aſſurance thereof, 
directly or indirettly, (other than for uſual and lawful fees, ) 
admit, inſtitute, inſtal, indutt, inveſt, or place any perſon in 
or to any benefice with cure of ſouls, dignity, prebend, or other 
living eccleſiaſtical ; he ſhall forfeit the double value of one year's 

. profit thereof, and the ſame ſhall be void as if ſuch perſon were 
naturally dead. ſ. 6. | 5 

By a conſtitution of archbiſhop Langton : No prelate 
ſhall extort any thing, or ſuffer any thing to be extorted by his 
officials or archdeacons, for inſtitution, or putting into poſſeſſion, 
or for any writing concerning the ſame to be made, 
And by a conſtitution of archbiſhop Stratford: Ve do 
ordain, that for the writing letters of inſtitution or collation, 
no more ſhall be taken than 12d; but the ordinaries ſhall allow 
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i ſtipends to their officers, wherewith they ſhall be contented. 
; And for the ſealing of ſuch letters, or to the marſhals of the 
, biſhops houſe, or porters, nothing ſhall be paid. And if any 
x perſon ſhall take any thing contrary to the premiſſes, he ſhall 
e reſtore double within a month : otherwiſe, if he is a clerk bene- 
P ficed, he ſhall be ſuſpended from his office and benefice ; if he is 

not beneficed, or a lay perſon, he ſhall be interdicted from the 

2 of the church until he ſhall make ſatisfaction as afore- 

aid. 
4 But generally, the eccleſiaſtical fees at this day are re- 
le gulated by the practice and cuſtom of every dioceſe, ac- 
n) cording to a table confirmed by archbiſhop Whitgift, and 
en as is directed by the 135th canon, 
l- 18. The clerk by inſtitution or collation hath the cure xgea of inti- 
p of fouls committed to him, and is anſwerable for any OY or colla · 


neglect in this point, 717 3 3 
f 4 | a 


rz2 Wenekice. E's. 


And as to the temporalties; whereas preſentation doth 


give to the clerk a right ad rem, fo inſtitution or collation 


do give him a right in ve. and therefore in virtue of col- 
lation as well as of inſtitution, the clerk may enter into 
the glebe, and take the tithes; though for want of in- 
duction, he cannot yet grant or ſue for them. Gib /. 
813. | 2 
But herein collation and inſtitution differ; that by in- 
ſtitution, the church is full, and plenarty by fix months 
is pleadable againſt all perſons but the king, and againſt 
the king alſo when he claimeth in the right of a common 
perſon: but by collation the church is not full, nor is 
plenarty by collation pleadable, but the right patron may 
bring his writ and remove the collatee at any time; un- 
leſs he be ſuch patron who hath alſo right to collate, for 
againſt him plEnarty by collation is pleadable. And the 
| reaſon why collation doth not make a plenarty is, be- 
cauſe then the biſhop would be judge in his own cauſe, 
to the great prejudice of patrons; and therefore the bi- 
ſhop's collation, in this reſpeCt, is interpreted no 'more 
than a temporary proviſion for celebration of divine ſer- 
vice, until the patron do preſent. Gihſ. 813. Wat. 


2 = | | | : 
Trial of inſtitu- 19. Inſtitution is properly cognizable in the eecleſiaſ. 
tion. tical court; but if after induction a man is ſued there, 


ſuppoſing his inſtitution 'was void, that ſhall be tried in 
the temporal court, becauſe by the induction the perſon 
hath a freehold in thie benefice, which muſt be tried at 
common law. 2 RolPs Abr. 2944. 
Super-inftitu= | 20. A church being full by inſtitution, if a ſecond in- 
tion. ſtitution is granted to the ſame church, this is a ſuper- 
inſtitution. Concerning which, two things have been 
reſolved: 1. That the ſuper-inſtitution, as ſuch, is pro- 
perly triable in the ſpiritual court. 2. That it is not 
triable there, in caſe induction hath been given upon the 
firſt inſtitution. Gib/. 813. 2 
The advantage of a'ſuper-inſtitution is, that it enables 
the party who obtains it, to try his title by ejectment, 
without putting him about to his quare impedit: but 
many inconveniences following from thence (as, the un- 
certainty to whom tithes ſhall be paid, and the like), this 
method hath been juſtly diſcouraged. Gib, 813. 
Firſt-fruits to be 21. By the 20.11.38. e, 3, L. 4. Every per before any 


compounded for acñuual or real poſſeſſion or meddling -with the profits of his be- 


uſe, at reaſonable days, and upon good ſurctiet. 
ſes * 7 WANs | vI. . 


wee Wen. nefce, ſoall pay. ir compoiand for the firſt Fruits to the king's 


"8 Benefice. 153 


VI. Induttion. 
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1. After inſtitution. given, the ordinary iſſues a man- Mandate of l- 
date for induction, directed to the perſon who hath power duction. 
to indut, And this perſon, of common right, is the 
archdeacon. But by preſcription or compoſition, others 
as well as archdeacons may make inductioms; for by 
preſcription uu dean and chapter of Litchfield do make 
22 and ſo do the dean and chapter of St Paul's. 

atſ. C. 15. . r 

So if a church is exempt from archidiaconal zuitlie⸗ 
tion (as many churches are), then the mandate is to be 
directed to the chancello. ., commiſſary; and if it be a 

. . Y3 | 
peculiar, then to the dean or le within fuch peculiar. 

And when an archbiſhop collates dy , or when a 
ſee is vacant, the mandate goes, not to the other Uf the 
archbiſhop, but of the biſhop.  Gib/. 8x5. | 

If a biſhop dies, or is removed, after inſtitution given, 
and whilſt a mandate of induction is either not Hfusd, 
or not executed; the clerk may repair to the archbi 

for a mandate of induction. This is, becauſe the autho- 

rity of the biſhop is determined, and that authority de- 
volved to the archbiſhop, as guardian of the ſpiritualties 
ſede vacante. And the ſame rule takes place, if the bi- 
ſhop is viſited, and his juriſdiction ſuſpended, after inſti- 
tution and before induction. And tho* ſuch mandate is 
not executed before a new biſhop is confirmed (who'then 
hath authority to grant it), but is executed after; it ſhall 
not be void (becauſe it is the act of one who hath autho- 
rity throughout his province), but only voidable at moſt; 
as was determined in the exchequer chamber, M. 29 C. 2. 
in the caſe of Robinſon and Wally ; a contrary judgment, 
which had been given in the court of king's bench (viz. 
that it was void) being at the fame time reverſed, G7b/. 
815. 

1 ſeemeth not clear from the words of the ſeveral 
acts, whether the ordinary's mandate for induction ſhall be 
on a treble 5 ſh, or on a 28 6d ſtamp; the words are, Every 
licence that ſhall paſs the ſeal of any biſhop, chancellor, 
or other ordinary —— ſhall be on a treble 5 ſh ſtamp: 
Every obligatory infirument, procuration, or other notarial act 
— on a 25 6d ſtamp. £7.24 

The archdeacon, or other perſon to hom the man- 
date is directed, either maketh the induction in ꝓerſon, 
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direceth + his precept unto others to do t. C. 

15. 4 . 

Manner of in- 4 And the induction is to be made according to the 
9 tenor and language of the mandatꝭ by veſting the in- 
cumbent with ſull poſſeſſion of all the profits belonging 
to the church. Accordingly, the inductor uſually takes 
the clerk by the hand, and lays it upon the key, or upon 

the ring of the church door, or if the key cannot be 
had and there is no ring on the door, or ## che church 
be ruinated, then on any part of th. wall. of the church 
or church- yard, and faith to this effect: “ By virtue of 

6“ this mandate, I do induct you into the real, actual, 
4c and corporal poſſeſſion of this church of C. with all 
< the rights, profits, and apf o thereto belong- 

ce ing.” After which, - induct Opens the door, and 
puts the p rfor :-. .ucted into the church; who uſually 

tolls a boil; o make his, induction publick and known 

to the pariſhioners. Which being done, the clergyman 

who inducted indorſeth a certificate of his induction on 

archdeacon's mandate, and they who were preſent 

do teſtify the ſame under their hands, Jobnſ. 77. Wai, 
c. 15. . | 

If the inductor, or perſon to be inducted, be kept out 
of the church or parſonage houſe by laymen, the writ 
de vi laica removenda lies for the clerk, which is directed 
out of chancery, to the ſheriff of the county, to remove 
the force, and (if need be) to arreſt and impriſon the 
perſons who make reſiſtance. 2 75. | 
If any other clergyman, preſented by the ſame patron 
with the perſon to be inducted, doth keep poſſeſſion ; then 
a ſpoliation is grantable out of the ſpiritual court: where- 
by the profits ſhall be ſequeſtred, till the right be deter- 
mined. - John. 75. : 

But donatives are given and fully poſſeſſed, by the 
Angle donation of the patron in writing; without pre- 
ſentation, inſtitution, or induction. Gif. 819. 

So if the king doth grant one of his free chapels, the 
grantee ſhall be put in poſſeſſion by the ſheriff of the 
county, and not by the ordinary of the place, Wat. 
Co 1. 

And in ſome places, a prebendary ſhall have poſſeſſion 
without induction; as at Weſtminſter, where the king 

makes collation by his letters patents, and thereupon 

the party enfers upon the prebend without other induc- 
tion, and it. is good. And in ſome places the — 
8 | es 
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makes the induction, in ſome places others make it; and 
the uſage generally ſhall hold place, Watſ. c. 15. 

But the poſſeſſion of ſine-cures, muſt be obtained by 
the ſame methods, by which the poſſeſſion of other rec- 
tories ang Vicarages is obtained; namely, by preſenta- 
tion, inſtitution, and induction. Gibſ. 818. S 

3. By a conſtitution of archbiſhop Stratford, it is or- 
dained, _ the writing letters of inſtitution or collation, 
and commiſſions to induct, or certificates of indution, no more 
all be taken than 12d. N 0171-21 

Which ſum was conſiderable in thoſe days, being near 
equal to 20s now. TIO ey” 

But (as was ſaid before of inſtitution) theſe fees are 
generally regulated, according to the cuſtom of the re- 
ſpective places. 

But as to the expences of the induction it ſelf, it is 
directed more at large by a conſtitution of the ſame arch- 
biſhop as followeth : We do decree, that they who are bound 
by the mandate of their f aged to induct clerks admitted to ec- 
chfiaftical benefices be content with moderate expences for 
fuch induction to be made; that is to ſay, if the archdeacon in- 


uli, he Hall be ſatisfied with 40 d; if his official, he ſhall be 


antented with 25; for all and every the expences of themſelves 
and their ſervants for their diet: reſerving nevertheleſs to the 
perſon inducted his option, whether he will pay this procura- 
tion to the induftor and his attendants in ſuch ſum of money, 
wr im other neceſſaries. And if more than this ſhall be taken 
by the inductors by reaſon of the premiſſes, or if they ſhall 
take any more for making the induction by themſelves in their 
num perſons, or if they ſhall delay by artificial pretences to make 
and deliver to the clerks inducted letters certificatory* of their 
induction; they who ſhall bs unduly culpable in this behalf, 
ſhall be ſuſpended from their office and entrance into the church, 
until they ſhall make reſtitution. Lindw. 140. 


That they who are bound] By this it appears, that it is not 
in the archdeacan's power to induct or not induct, after he 
hath received the mandate from his ſuperior ; becauſe he 
is bound to obey his mandates, and ſo this importeth a 
neceſſity. Lindw. 140, 


By the mandate] For neither the archdeacon nor 2ny 
other ought to induct any perſon into a church, without 
a mandate from the perſon-inſtituting. Lind. 140. 


Of their ſuperior] As, of the archbiſhop, or any other, 
to whom by right or cuſtom inſtitution belongeth, Lind. 


140, 
For 
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©. For- ſuch inducias to be made] That is, for the expences 
concerning the induction. Lind. 140. 7 | 
If the archdeaton induft] For it is his office (ſaith Lind- 


| wood) to indu& perſons admitted to 'ecclehiaftical be- 


" $-49602 


nefices into corporal poſſeſſion of the ſaidÞbenefices, 


Lind. 190. | 


He fall be ſatisfied with 404] Which ſum in thoſe 
Mays Was ſufficient (Lindwood ſays) for four perſons and 


as many horſes, together with one ſumpter horſe, Lind. 


If his official] So that it is not required in the induction, 
that the archdeacon perform this a& in his own perſon, 
but he may execute it by another. Lind. 140. 


- He ſball te contented with 2.5] Namely or two or three 
horſes at the moſt. Lind. 140. 


Por their diet] To wit, victuals for themſelves, and 
provender for their horſes, for one day and night. Lind. 
. 
25 erying nevertheleſs to the perſon indutted his option] 
Which. at this day (Dr. Gibſon ſaith) the perſon inducted 
(hath loſt by cuſtom. Gibſ. 814. | 


Whether he will pay this procuration in ſuch ſum of monty] 
Namely, of 40d. when he is inducted by the archdeacon, 
or 28 when he is inducted by his official. But what if 
the be inducted (faith Lindwood) by any other than by 
the archdeacon or his official, but by the archdeacon's 
mandate; whether then may the archdeacon take any 
thing for ſuch induction? I think not (he ſays); but ſuch 
inductor ſhall have from the inducted his neceſſary 
«Expences ſuitable to his degree, under the like mode- 
ration as is appointed for the archdeacon or his official. 


Tinu. 140. 


Tf mere than this Pall be taken by the induftors by reaſon 
e. premiſſes] But whether may the archdeacons, be- 
' trdes the expences for their diet (as the conſtitution ex- 
preſſeth it) take any thing of the perſon inducted in the 
name of fees to be paid to himſelf and his officers (as 

perhaps where it hath been the cuſtom to pay ſomething 
certain upon ſuch account) without incurring the penalty 
of this conſtitution? It ſeemeth (ſaith Lindwood) that 
they may, to wit, for their perſonal labour, and other ne- 
ceſſary expences, excluſive of their diet as aforeſaid; that 
8 Is 


* 


Benesce. 


js to ay, without incutring the penalty hereby infliQed : 


for the conſtitution doth not prohibit them expreſly, and 
penal laws are to be taken ſtrictly. But they may be 
otherwiſe puniſhed as ſimoniſts. Lind. 141. | 


Letters certificatory] Whereby according to their man- 
date the inductors do certify whether they have actually in- 
ducted the clerk inftituted or not: and theſe letters certi- 
ficatory in common ſpeech are called letters of induction. 


Lind. 140. ” 


They who fhall be unduly culpable} That is, without rea- 
ſonable cauſe, or juſt impediment. Lind. 144. 

After inſtitution, the clerk is not compleat incum- 
bent till after induction; or, as the canon law calls it, cor- 
poral poſſeſſion. For by this it is, that he becomes ſeiſed 
of the temporalties of the church, ſo as to have power to 


157 


Effect of indue 
tion. 


t them, or ſue for them; by this, he is unexception- 


ably intitled to plead (as occaſion ſhall require) that he is 
parſon imparſonee; and by this alſo the church is full, not 
only againſt a common perſon (for ſo it is by inſtitution) 
but alſo againſt the king; and by conſequence, it is com- 
pleatly full, and the clerk is compleat incumbent or poſ- 
ſeſſor. On which account it is compared, in the books of 
common law, to livery and ſeiſin; by which poſſeſſion is 
given to temporal eſtates. And what induction worketh 
in parochial cures, is effected by inſtalment into dignities, 
prebends, and the like, in catheral and collegiate churches, 
Cihſ. 814. | | 

Nd by the 28 H. 8. c. 11. He ſhall have upon one mont hes 
warning after his induction, the manſion houſe and glebe (not 
ſrwn at the time f his predecęſſor s death) for maintenance of 
his houſhold;, deducting therefore in his rent, as heretofore hath 
been born for the ſame, or as it 1s reaſonably worth. 1. 9. 

And this limitation of time might be well enough in 
thoſe days, when the clergy were not allowed to marry ; 
but now, for the widows and children which they fre- 
quently leave behind them, this time ſeemeth to be too 
ſhort, eſpecially when the induction is made ſoon after the 
avoidance, and at a ſeaſon of the year when perhaps houſes 
are not immediately to be procured into which they may 
remove. 

5. Induction is an act of a temporal nature. So the 
books of common law every where declare (notwithſtand- 


ing it is an act of ſpiritual perſons about a ſpiritual mat- 


ter); becauſe it inſtates the incumbent in full poſſeſſion 
of the temporalties, as theſe are oppoſed to the ſpiritual 
3 offise 


Iaduction of 


temporal cognĩ- 
rance. 


Beneſce. 


office or function. Upon which account, it is cogniſable 
only in the temporal courts, Gibf, 815. | 
And upon the like ground it is held, that the archdea. 
con, if he refuſe or delay to induct, is not only puniſh. 
able by ſpiritual cenſures, but is alſo liable to an action on 
the caſe in the temporal court. IkxEtx. 
In the archbiſhop's regiſtry, mention is made of appeal 
to the archbiſhop, where the perſon who had been inſti- 
tuted was denied induction, or the mandate of induction; 
and liberty given, in other inſtances, to perſons who pre- 
tended an intereſt, to ſhew cauſe why induction ought 
not to be granted, after inſtitution given. Id. | 


VII. Requiſites after induction. 


Nedseen- . By che 13 & 14 C. 2. ©. 4. Et fn who foal 


and be preſented or collated or put into any eccleſiaſtical benefice or 
promotion, ſhall in the church, chapel, or place of publick ur- 
ſhip belonging to his ſaid benefice or promotion, within two 
months next after that he ſhall be in the actual poſſeſſion of the 
ſaid eccleſiaſtical benefice or promotion, upon ſome lord's day, 
openly publickly and ſolemnly read the morning and evening pray- 
ers, appointed to be read by and according to the book of com- 
mon prayer, at the times thereby appointed or to be appointed; 
and after ſuch reading thereof, ſhall openly and publickly, before 
the congregation there aſſembled, declare his unfeigned aſſent and 
conſent to the uſe of all things therein contained and preſcribed, 
in theſe words, and no other: I A. B. do here declare 
«© my unfeigned aſſent and conſent to all and every thing 
c“ contained and preſcribed: in and by the book, intituled, 
« The book of common prayer and adminiſtration of the 
c ſacraments, and other rights and ceremonies of the 
& church, according to the uſe of the church of Eng- 
<« land; together with the pſalter or pſalms of David, 
cc pointed as they are to be ſung or ſaid in churches; and 
< the form or manner of making, ordaining, and conſe- 
& crating of biſhops, prieſts, and deacons.” 

And every fuch perſon who ſhall (without ſome lawful imbe- 
diment to be allowed and approved by the ordinary of the place) 
neglect or refuſe to do the ſame within the time aforeſaid (or in 
the caſe of ſuch impediment, within one month after ſuch impe- 

diment removed), ſhall ipſo facto be deprived of all bis ſaid «- 
cleſiaſtical benefices and promotions; and from thenceforth it 
hall be lawful for all patrons and donors of all and ſingular th! 
ſaid eccleſiaſtical benefices and promotions, according to their re- 
ſpective rights and titles, to preſent or collate to the ſame, 4: 
thi the perſon or perſons fo offending or neglecting were dead. Fe 
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Benefice. 1 59 
2. By the 13 Eliz. c. 12. Every perſon. admitted to any To read the thir- 
benefice with cure, all publicłiy read the thirty nine articles in in nine articles 
the pariſh church of that benefice, with declaration of his un- f — 
feigned affent to the ſame : and every perſon admitted to a be- 
nefice with cure, except that within two months after his indue- 
tion he do publickly read the ſaid articles, in the ſame church _ 
wheresf he ſhall have cure, in the time of common prayer there, 
with declaration of his unfeigned aſſent thereuntd ; ſhall be 
ſuch default ipſo facto immediately deprived. Pro- 
vided, that no title ta, confer or preſent by lapſe, ſhall accrue. 
ion any deprivation ipſo facto, but after fix months after no- 
tice of ſuch deprivation given by the ordinary to the patroft. 
l. 3, 8. 5 | | | 
mitted to any benefice with cure] This is meant of ſuch 
benefices as have parochial churches belonging to them 


Il and extends not to dignities or. prebends in cathedral and 
. collegiate churches. And therefore where the caſe was 
— about reading the articles, and it was not alledged in the 
0 declaration that the benefice was a benefice with cure, it 
be was held to be ill. 1 And. 62. : 

„ Except that within tiuo months after his induction] Com- 
y- puting twenty eight days to the month : For. in the caſe 
1- of Brown and Spence, where the induction was Sep. 15. 
l; and the articles were read Nov. 15. this was adjudged 
re inſuſficient. 1 Lev. 101. | | 
ud But by the ſtatute of the 23 G. 2. c. 28. Whereas it 
ed, hath happened, and may happen, thro' fickneſs or ather 
are lawful impediment, that divers perſons have been and may 
ng be hindred from reading the ſaid articles and making the 
ed, laid declaration, within the two months; and yet ſuch- 
the perſon, after ſuch ſickneſs, or other lawful impediment re- 
the moved, hath read or may read the ſaid articles, and hath 


made or ſhall make the ſaid declaration; and it is reaſon- 
able that ſuch perſons ſhould be deemed to have complied 
with the true intent and meaning of the ſaid act: it is 
therefore enacted, that every perſon who hath read or ſhall 
read the ſaid articles, and hath made or ſhall make the ſaid 
declaration, at the ſame time that he did read or ſhall read 
the morning and evening prayer and declare his unfeigned 
allent and conſent thereunto according to the ſtatute of the 
13 & 14 C. 2. c. 4. ſhall be and is hereby declared and ad- 
judged to have complied with the true intent and meaning 
of the ſaid act of the 13 Eliz. altho' the ſame were not or 
may not be read within the ſpace of two months after ſuch 
perton's induction into any benefice with cure; and every 
ſuch perſon ſhall be freed and diſcharged from any depri- 
vation or other forfeiture by virtue of the aid act. : 

1 
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Is the fame church wheraf be foall have cure] In che afore- 
ſaid caſe of Brown and Spence, where the keys of the church 


could not be had, and ſo divine ſervice was performed in 
the church porch, and the articles read there; this was 


held to be a ſuſſicient reading, as Keble reports it: But 


by Levinz, what the court there held to be good was, the 


reading of them in the porch of à chapel of caſe within 
the pariſh. 1 Leu. 101. | | 2. | 85 
In tho time of common prayer there] And therefore not to 
be put off, till divine ſervice or common prayer is ended. 
Gene. 223 

With declaration of his unfeigned aſſent thereunto] In the 


eaſe of Smyth and Clerk, the jury found, that the incum- 


bent (who was ſued in the ſpiritual court in order to de- 
privation for not giving aſſent to the articles) did read the 
articles, and then faid, << I give my conſent unto them, 
<« ſo far forth as they agree with the word of god:” and 
it was adjudged, that this was not ſuch an unfeigned aſ- 
ſent as the ſtatute intendeth; but that the aſſent ought to 
be abſolute and without condition. For (as lord Coke 
faith) the act was made for the avoiding diverſity of opi- 
nions; and by this addition the party might, by his own 
private opinion, take ſome of them to be againſt the word 
of god: and by this means diverſity of opinions ſhould not 


de avoided, and the act hereby made of none effect. 


Git. 817. 4 Iii. 324. 


Sball be upon every ſuch default] But in a ſuit for tithes, 


or the like, though the pariſhioner BE plead, that the 
parſon did not read the thirty nine articles, yet the law 
preſumes the affirmative, and (in that caſe) the negative 


, muſt be proved. Gib. 817. 
|  Tpfo facto immediately deprived] So as the church is pre- 


ſently void, without any declaratory ſentence z for avoid- 
ance by act of parliament needeth not any ſentence decla- 
ratory, and if it did, the ſtatute ſhould be defrauded at 
the ordinary's pleaſure if he would not deprive. And this 
is the received interpretation of the ſtatute: although the 
contrary ſeems to be ſuppoſed in the caſe of Bacon and the 
bithop of Carlifle (which was but ſix years after making of 
the act) as it is reported by Dyer; inaſmuch as the notice 
given by the biſhop is there declared inſufficient, for this, 
among other reaſons, that he did not notify that he had 
deprived the clerk by ſuch ſentence, Gibſ. 817. 4 inf 


But 


— Benekice, „ 
But aſter ſer months notice F fuch deprivation given 
by the . the — 7 In —— caſe of Bacon 
and the biſhop of Carliſi, a queſtion aroſe concerning the 
manner of 8 The biſhop of Carliſle had ſig- 
ified in an inftrument under ſeal, that Bacon had not 
ſubſeribed to the articles, according to the ſtatute; which 
inſtrument the jury found, was publickly read in the 
church by the curate of the place, and afterwards affixed 
by the apparitor to the parſonage houſe. But this notice 
was declared inſufficient, not only becauſe no mention 
was made therein either of the patron, or of the depriva- 
tion by declaratory ſentence; but chiefly becauſe the notice 
ought to have been given to the patron immediately. 
: And accordingly, lord Coke lays down two qualifications 
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. of the notice mentioned in this act: 1. It ought to be 

: given by a perſon certain, that is, the ordinary ; for if . 
0 any other, of his own head, giveth notice to the patron, 10 
d it is not material. 2. The notice ought to be certain 2 
- and particular; and therefore it is not ſufficient for the y 
0 ordinary in fuch caſe, to give notice that the preſentee F 
e had not read the articles and ſubſcribed, generally; but 4 
i- he ought particularly to inform the patron that he had 1 
n not ſo done, for which default he is deprived, and that f 5 


thereupon it belopgeth to the patron to preſent, Gib). 
818. 6 Go. 29. þ 

3. By the 13 & 14 C. 2.c. 4. He ſhall publickly and Declaration of 
openly read the ordinary's certificate of his having ſubſcribed the ee Far? 
declaration of conformity to the liturgy of the church of England as | 

a it is now by law eftabliſhed, together with the ſame declara- 
tim or acknowledgment, upon ſome lerd's day within three 
months next after ſuch ſubſcription, in his pariſh church where 
be is to offictate, in the preſence of the congregation there aſſem- 
bled, in the time of divine ſervice ; upon pain that every perſon 
failing therein (without ſome lawful impediment to be allowed 
and approved by the ordinary of the place, 23 G. 2. c. 28.) 
Hall loſe ſuch parſonage, vicarage, or benefite, curate's place, 
or lcturer's place reſpecti and ſball be utterly diſabled, 
and ipſo facto deprived ofthe ſame ; and the ſaid parſonage, 
Vicarage, or benefice,” curate's place, or lefturer's place ſhall 
be void, as if he was naturally dead. ſ. 11. | 
A doubt hath been raiſed, whether the defign of the 
act was, that the clerk ſhould only read the biſhop's cer- 
tificate to the Congregation, in teſtimony of his having 
ſubſcribed the declaration before him ; or whether, after 
having read the certificate, he ſhould not alſo make the 
lame declaration again in form, before the congregation 
 Vou, I. M | which 
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hich point hath never been judicially determined i but 

je latter opinion is not ogly more: ſafe, hut hath alſo. 

heen thought more agreeable, to the tegor ef the aft, than 

the bare reading of the certiſſente. Gi 817. | 

To keep a me- 4. If a, parſon or vicar claimeth hes in right. of the 
morandum of church or benefice whereof, hg is, incumbent; he is in 
the fame. ſtrictneſs bound to prove his inſtitution, induction, and 
; all things elſe required by law, to, quality, him to he in- 
cumbent of that church to which. the, tithes bplong, But 

if he hath been for ſeyeral years in poſſaſſon, he is not 
oxdinarily. put to prove theſe. matters, unleſs che defendant. 
in his defence ſhęweth ſome .reaſons; why theſe things 
ought to be proved and made ont. But the Jaw doth. not 
determine, how. many, years the plaintiff. ought. to be in 
the paſſeſſion of his beneffcg, tq excuſe, him from being 
put to the proof of theſe things; but that ſeems to be left 
to the diſcretion. of the judge who tries the qauſe: though 
it ſeemeth that a ſmall numbęr of years, as three; or four. 
quiet, poſſeſſion may be ſufficient. Boum ef Tithes, 433. 
And in the caſe of W{codeack and Smithy, 7. 1718; it 
was, declared. by the whole. court of, exchequer, that altho! 
at law they hold a, parſon or vicar to the progk of, his ad- 
miſhon, inſtitution, and induction, and reading tha arti- 

cles; yet they never dy it in equity. Bunk 28. 
However, as he may bè called upon to make ſuch proof, 
it may be convenient that he haue ſometintelligent perſons, 
whom he may truſt, preſent when he is inducted; and 
(af, it. may be). the ſame perſons preſent: at ſuch time when, 
he ſhall perform the other matters required. by the law to 
be performed in his pariſn church; and to the end that 
they may be able to teſtiſy, that all: things are done as 
they ought to be, the clergyman may deſire them to read 
with him, or to obſerve as he reads the morning and even- 
ing prayer, and alſo the thirty nine articles; and he ought 
alſo to give them a copy of his certificate under the hand 
and ſeal of the biſhop, and of, the declarations which he 
is to read; for otherwiſe, if ee wanted, it 
will be hard for them to depo[®Mhat. he read a true copy 
thereof, and that all things were done according to law. 
And it is alſo adviſable, that he make a writing to be 
ſubſcribed by his witneſſes, after this or the like form: 

Me whoſe names are underwritten, da hereby, certify and 
declare, that A. B. rector of C. within the diaceſe of D. in 
the county of E. was in the preſence of us indufted into his church 
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of C. aforeſaid, by. F. G. rector of H. on the day 
8 11 his preſent year, by virtue M certain letters of in- 
| e £5; a Auction 
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Benefice. 
duffiom Made under the hand and ſeal of I. K. archdeacon of L. 
withirt the deoceſe —_— for that purpoſe directed To all 


and every, &c. alſo that the aforeſaid A. B. on the 
- —— i the year afereſaid, being the lord's 
day, did read in his pariſh church aforeſaid, open publicbly 
and ſolemniy, the morning and evening prayers appointed to be 


read} by and titer ding ts the boo intitled, < The bock of 


« common prayer, and adminiſtration of the ſacraments, 
« and other rites and ceremonies of the church, accord- 
« ing to the uſage” of the church of England, together 
«witty the pſalter-or pſalms of David, pointed as they are 
to be ſung or ſaid in churches, and the form or man- 
« ner of making, ordaining, and conſecrating of biſhops, 


« prieſts, and deacons,” at the time thereby appointed; and 
after ſuch reading thereof, did openly and publickly before the - 


cmgregation there aſſembled, declare his unfeigned aſjent and 
conſent to the uſe of all things therein contamed ant preſcribed, 
in theſe words following, <* I A. B. do here declare my 
« unfeigned aſſent and conſent to all and every thing 
contained and preſeribed in and by the hook intitled, 
« The book of common prayer and adminiſtration of the 
« ſacraments, and other rites and ceremonies of the 
« church; according to the uſe of the church of England; 
« together with the pſalter or pſalms of David, pointed as 
« they are to be ſung or ſaid in churches; and the form 
« or manner of making, ordaining, and conſecrating of 


lickly and openly on the day and in the year aforeſaid [if it is 
done on the ſame day; but if it is done on any other day, 
then the ſame muſt be ſet forth accordingly, or it may be 
certified ſeparately in a ſeparate certificate] in the pari/h 
church eferejaid, in the preſence of the congregation there aſſem- 
bled, in the time of divine ſervice, read a certificate under the 
band and ſeal of the right reverend father in god R. lord biſhop 
FC. [or as the caſe ſhall be] in theſe words following 
[inſerting the very words of the certificate ;] and immedi- 
ately after the reading ti , at the ſame time, and in the 
ſame place, the congregation” aforeſaid being then and there 
preſent, did read the declaration or acknowledgment contained 
in the ſaid certificate, to wit, IA. B. do declare, that I 
* will conform to the liturgy of the church of England, 
as it is now by law eſtabliſhed.” And laſtly, that he 
ad on the day and in the year aforeſaid, read the articles of 
religion, commonly. called the thirty nine articles, agreed upon 
m convocation in the year of our lord one thouſand five hundred 
ſixty and two, in the pariſh church aforeſaid, in the time of 

M 2 | 69/1198 


« biſhops, prieſts, and deacons';” Alſo that he did pub-' 
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164 Benefice. | 
common prayer there, and did declare his unfeigned aſſent 
. thereunto, And theſe things we promiſe to teſtify upon our 
oaths, if at any time we Mall be lawfully thereunto requared. 
In witneſs whereof, we have hereunto ſet our hands, this 
| iin the year of our lord | 
To take alſo the 5 Finally, he ſhall within fix months after his ad- 
oxrhs at the miſſion, take the oaths of allegiance, ſupremacy, and 
ſeflions, abjuration, in one of the courts at Weſtminſter, or at 
the general quarter ſeſſions of the peace; on pain of be- 
ing incapacitated to hold the benefice, and of being diſ- 
abled to ſue in any action, or to be guardian, or execu- 
tor, or adminiftrator, or capable of any legacy or deed of 
gift, or to bear any office, or to vote at any election for 
members of parliament, and of forfeiting 500 l. 1 G. 
fe. 2. c. 13. 9 G. 2. c. 26. | 
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Benefit of clergy. 


Benefit of clergy I. T HE privilege of clergy took its root from a con- 
pers ſtitution of the pope, that no man ſhould accuſe 
29 the prieſts of holy church before a ſecular judge; which, 
being contrary to the crown and dignity of the king and 
the common law, bound not here, till it was confirmed 
by parliament. 2 Inſt, 636. | 

Confirmation 2. Concerning which, it is enacted as follows: I hen 
thereof by the à clerk is taken for guilty of felony, and is demanded by the 
Ratute law. ordinary, he ſhall be delivered to him according to the privilege 
| of holy church. And they which be indifted of ſuch offences by 
ſolemn inqueſt of lawful men in the king's court, in no manner 

ſhall be delivered without due purgation. 3 Ed. 1. c. 2. 


Il ben a clerk] For the ſcarcity of clergy in the realm 
of England, to be diſpoſed of in religious houfes, or for 
prieſts, deacons, and clerks of pariſhes, there was a pre- 

rogative allowed to the cleroyitiiſhi if any man that could 
read as aclerk were to be condemned to death, the biſhop 
of the dioceſe might, if he would, claim him as a clerk; 


* 1 on 
— ——————— — — — — === — = & x \ _— 
—_— = * — 2 ny 6 hg — TRTg : ; FS - 22 * x = 
9 —— e 3 = > IE EC — = 2 
—— —— TS T: EDM d 4 3 8 = - & 2 - £4" wo TIP" 2 _— —_ * — 2 — —— — — — 
— 2 2 . 1 RES — = # . rs 4 3 - _ =; * — 
. — — 1 : . . > 


- l 
AS "2 —— 
— In 


o 
— - 
— 

— 


+ —ů— 
— 


| 4 | and he was to ſee him tricd in the face of the court, whe- ſe 
at id ther he could read or not: the book was' prepared and be 
| * | brought by the biſhop, and the judge was to turn to ſome th 
6 | | place as he ſhould chuſe, and if the priſoner could read, dy 
WM then the biſhop was to have him delivered over unto him, an 
[i BEN to diſpoſe of in ſome places of the clergy, as he ſhould ſw 
1 n / 4 : 
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think meet ; but if either the biſhop would not demand | 


him, -or the priſoner could not read, then was he to be 
put to death, Bacon's uſe of the law, 122. 

A tlerk) And by a favourable interpretation of the ſta- 
tutes relating to the clergy, not only thoſe actually ad- 
mitted into ſome inferior order of the clergy, but alſo 
thoſe who were never qualified to be admitted into orders, 
have been taken to have a right to this privilege as much 
as perſons in holy orders, whether they were perſons law- 
fully born or baſtards, aliens or denizens, in the commu- 
nion of the church or excommunicate, within the com- 
mon benefit of the law or outlaws ; ſo that they were not 
hereticks convict, nor jews, mahometans nor pagans, 
nor under perpetual difability of going into orders admit- 
ting of no diſpenſation, as blind and maimed perſons for- 
merly were, and women till are; nor liable to the ob- 
jection of bigamy (which by a conſtitution of the council 
of Lyons received in this kingdom) was a bar to the 
'demand of the privilege of the clergy. 2 Hawkin's pleas 
of the crown. 338. ND | 

And by the 3 W. c. q. where a man being convicted of 
any felony for which he may demand the benefit of his 
clergy, if a woman be convicted for a like offence, upon 
her prayer. to have. the benefit of this ſtatute, judgment 
of death ſhall not be given againſt her, but ſhe ſhall 
ſuffer the ſame puniſhment as a man ſhould ſuffer, that 
has the benefit of clergy allowed. /. 6. 


I; taken for guilty of felony] This ſtatute, and the cuſtom 
of the realm, reſtrained the benefit of clergy only to felo- 
ny; ſo as they were to anſwer to high treaſon, and all 
offences under felony, 2 In. 636. | 

And is demanded by the ordinary] Yet a man might wave 
the privilege of his clergy if he would, and put himſelf 
upon his country. 2 1ſt. 638. 


By folemn ingugſt of lawful men] Before this ſtatute, if 


any clerk had been arreſted for the death of a man, or any 
other felony, and the ordinary did demand him before the 


ſecular judge, he was delivered without any inquiſition to 
be made of the crime; but after this ſtatute, to the end 
that the ordinary might have more care of purgation to be 


duly done according to the proviſion of this act, when 
any clerk was indicted of any felony, and refuſed to an- 


ſwer to the felony, but claimed the privilege of the cler- 
gy, and was demanded by his ordinary, yet he was not 
7 M 3 delivered 
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Benefit of clergv. 
delivered to the ordinary efore he had- been firſt i 10 F 


and arraigned, and his offence had been inquired of and 
found by an inqueſt of office: which was done, both to 


' the end that if the priſoner were found guilty, he might 


abſolutely forfeit bis goods (which anciently were ſaved 
2 a purgation), and alſo that the court might he appri- 

d, whether it were proper from the circumſtances of the 
caſe, diſcloſed upon ſuch an inquiry, to deliver the clerk 
to the ordinary generally, in which caſe he was allowed 
to make his purgation; or ne without purgation ta 
be made. But this practice being found inconyenient to 


priſoners, becauſe they loſt their goods, if found guilty 


by ſuch inquiry, and yet could take no challenge to any 
of the jury, it being but an inqueſt of office, it hath been 
the general practice ever ſince the reign of Hen. 6. to 
oblige thoſe who demand the benefit of clergy, to plead 
nd put themſelves upon their trial, under pain of being 
dealt with as thoſe that ſtand mute, whereby they forfeit 
their goods without any inquiry concerning their crime, 
2 Infl. 164. 2 Haw. 358. x | 
In no mannes ſhall be delivered without due purgation| 
When a perſon was delivered to the ordinary, he was to 
remain in the ordingry's priſon : if committed generally, 
then he might make his purgation ; which was a trial 


before the ordinary by a jury of twelye clerks, wherein if 


he was acquit, he was diſcharged, if found guilty, he 


was degraded, and delivered over to the ſecular power. 
And when he had made his purgation, he had always 


reſtizution of his lands ſeized, unleſs he were attaint. 
And as touching his goods, the difference was thus ; If 
before conviction, upon his arraignment, the priſoner 
had his clergy (as was uſed commonly. before the time of 
Hen. 6.) then if he made his purgation, he had reſtitu- 


tion of his goods, unleſs he had fled: But if he had plead- 


ed to inqueſt, and were convict, then the goods were 
forfeited by the conviction, and he. ſhould not have reſti- 
tution upon his purgation. 2 Hale's H. Pl. Cr. 384. 
2 AH. 638. 23 H. 8. 4 1. 5, 5 

But if the clerk were delivered to the ordinary without 
purgation to be made, there he. continued priſoner during 


his life, unleſs pardoned by the king; and the king bad 
not only his goods as abſolutely. forfeited, but alſo the 
pPfaſits of his lands during his lite, 2 H. H. 384. 


Without 


* 
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| " JVithout due Phitgittion] Lord Coke ſays, before this ſta- 
tute, purgations were unduly made, more for favour, than 
for furtheranee of juſtice ; whereby malefactors were en- 
couraged de offend: And the evil was not remedied by 
| this act, but the abuſes in making purgations ſtill conti- 
nued, and in the end became fo intolerable, that queen 
Elizabeth by ' conſent of parliament took it quite away. 
2 Inſt. 165. | | 
3. Agam; the benefit of clergy is further confirmed, How far, and in 
by the ſtatute of the 25 Ed. 3. fl. 3. c. 4. by which it is en- what relpets, | 
ated, that all mamner of clerks, which ſhall be convicted before by TIES 
the ſecular judges, for any treafons or felomes, touching other lau. 
perſons than the king himſelf, ſhall freely have and enjoy the 
privilege of boly church. 3 
In all caſes of high treaſon, clergy was never allowed 
in this kingdom. 2 H. H. 330. 
But by the common law, in all caſes of felony or petit 
treaſon elersy was allowable, excepting two, viz. 1, In- 
ſidiatores viarum et depopulatores agrorum. 2. Wilful 
burning ef Houſes. And the cauſe why theſe were ex- 
cepted Was, becauſe by interpretation of law they are 
hoſtile acts. And therefore ſometimes theſe words, inſi- 
diatores viarum et depopulatores agrorum, were put in 
the indiẽtments bf clerks, on purpoſe to ouſt them of the 
benefit of clergy 3 which cauſed the act of the 4 H. 4. c. 
2. to be made; to put theſe clauſes out of indictments, © 
and to allow clergy if they were in them. 2 H. H. 328, 
o, 333. | 
wt Þy this ſtatute clergy is allowed in all treaſons or 
felonies (except treaſons againſt the king); fo that after 
this ſtatute there was clergy in all other felonies. Hal. 
Pl. 220. . 
Conteguenfiy, whereſoever clergy is not allowable in 
any other caſes, it is taken away by ſome ſubſequent act 
of parliament; Hal. Pl. 230. | 
Conſequently, where a ſtatute makes a new felony, 
clergy is incident thereunto, unleſs it be ſpecially taken 
away by ſuch ſtatute; but where it makes a new treaſon, 
there is no clergy. 2 H. H. 330. | 
And if it «doth make a new felony, and takes away 
clergy not generally, but in ſuch or ſuch caſes ; regularly 
in other caſes clergy is allowable : as if it take away 
clergy in caſe the party be convicted by verdict, yet he 
wall have his clergy if he ſtand mute. 2 H. H. 335. 
But if it enacts generally, that it ſhall be felony with- 
out benefit of clergy, or that he ſhall ſuffer as in caſe of 
M 4 tclony 
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5 all. A 
Benefit of clergy: 
felony without benefit of clergy ;. this excludes it in all 
circumſtances, and to all intents. 2 H. H. 335. 

And where a ſtatute ouſteth clergy in caſe of felony, it 
is only ſo far ouſted, and only in ſuch caſes, and to ſuch 

rſons, as are expreſsly compriſed within ſuch ſtatutes; for 
in favour of life, and of the privilege of the clergy, ſuch 
ſtatutes are conſtrued literally and ſtrictly. 2 H. H. 335. 

And therefore if clergy be ouſted as to the principal, it 
is not ouſted as to the acceſſary; if as to the acceſſary 
before, it is not extended to the acceſſary after ; if where 
the priſoner is convict by verdict, it holds not as to a 
conviction by confeſſion, nor as to an attainder by out- 
lawry, nor to a ſtanding mute. 2 H. H. 335. 

And in all thoſe caſes wherein it is taken away, the 
indictment of ſuch felony muſt bring the caſe within 
the particular proviſion of thoſe ſtatutes, which in ſuch 
caſes take away clergy ; otherwiſe it is to be allowed, tho 
upon the evidence it may fall out, that the truth of the 
fact appears to be ſuch, as is within the ſpecial proviſion 
of thoſe ſtatutes that ſo take away clergy. . x H. H. 517. 


Clergy in caſe of 4. If any perſon be indicted of any offence,” for which by 


ſtanding mute. 


Clergy may be 


allowad, tho' not law the priſoner ought to pray it, yet it is the duty of 


pra) ed. 


Burning in the 
band. 


virtue of any former flatute he 1s excluded from clergy, if he 
had been convift by verdict or confeſſion ; if he ſhall fland mute, 
or will not anſwer directly to the felony, or ſhall challenge 
peremptorily above twenty of the jury, or be outlawed, he ſhall 
not be admitted to the benefit of clergy. 3 W. c. . ſ. 2. 


If any perſon be indifted) Therefore this extendeth not 
to appeals. 2 Haw. 348. . 
By virtue of any former flatute] Therefore this extendeth 


not to offences made felonies by ſtatutes ſubſequent to the 
3W. c. 9. 2 Haw. 348. 


5. If the offence be within clergy, tho' in ſtrictneſs of 


the judge to allow it, tho“ not prayed ; and that, as well 
after judgment as before. 2 H. H. 321. 


6. Every perſon not being within orders, which once hath 


been admitted io the bencfit of his clergy, eftſoons arraigned 0 
any ſuch offence, ſhall — 1 = 124 benefit of 1 
clergy. And every perſon ſo convicted for murder, to be marked 
with an M upon the braun of the left thumb, and for any 
other felony with a T, by the gaoler openly in court before the 
judge, before that ſuch perſon be delivered to the ordinary. 
And if any perſon at a ſecond time of aſking his clergy becauſe 
he is within orders, hath not there ready his letters of orders, 
er a certificate of his ordinary witneſſing the ſame ; the juſlices 

before 
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bore when be' is arraigned ſhall give him a day to bring in 
the ſame, which 2 ſhall not do, he ſhall boſe the benefit of 
his clergy as he do that is without orders. 4 H. 7. c. 


13. and 1 
But the king may pardon the burning in the hand, as 
well in an appeal, as upon an indictment. 3 Ju. 114. 

And a clerk in holy orders ſhall not be burnt in the 
hand. 2 Inf. 637. 2 H. H. 289. | 

And he may have his clergy, in caſes within clergy, a. 
ſecond time or oftner. 2 H. H. 389. 

7. No man ſhall be ouſted of his clergy a ſecond time Convidtion for 
by the bare mark in his hand, or by a parol averment, be ſecond ot- 
without the record teſtifying it, or a tranſcript thereof fete. 
according to the following ſtatutes. 2 H. H. 373. 

By the 34 & 35 H. 8. c. 14. the clerk of the crown, 
derks of the peace, and clerks of afſize for the time being, where 
any attainder, outlawry, or conviction of felony ſhall be had, 
hall within forty days if the term be then, if not, then with- 
in twenty days after the beginning of the term next following 
the ſaid forty days, certify a tranſcript briefly and in few 
words, containing the tenor and effect thereof, into the king's 
bench, there to remain for ever of record. And the clerk of the 
erown in the king's bench ſhall, at all ſuch times as the uſtices 
of gaol delivery or juſtices of the peace in every county do write 
unto bim for the names of fuch perſons, certify to them without 
delay the names and ſurnames of the ſaid perſons, with the 
couſes wherefore they were convitt or attainted. But this not 
to extend to require certificates out of Wales, nor the counties 
of Cheſter, Lancaſter, or Durham. 

And by the 3 W. c. 9. ſ. 7. Foraſmuch as men who have 
once had their clergy, and women who have once had the benefit 
of the ſtatute, may happen to be indifted for an offence com- 
mitted afterwards in ſome other county; the clerk of the crown, 
clerk of the peace, or clerk of the aſſixes, where fuch perſon 
ſhall be conuifted, ſhall at the requeſt of the proſecutor or any 
other in the king's behalf, certify a tranſcript briefly and in 
few words, containing the effect and tenor of the indictment 
and convittion, of their having the benefit of the clergy or of 
the flatute, and their additions, and the certainty of the felony 
and conviction, to the judges and juſtices in ſuch other county; 
which certificate being produced in court, fhall be a ſufficient 
2 of their having had the benefit of the clergy or of the 
[latute, 

And it ſeems that if the priſoner deny that he is the 
ſame perſon, iſſue muſt be joined upon it, and it muſt be 
tried that he is the ſame perſon, before he can be ouſted 
of clergy. 2 H. H. 373. 

8. By 
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clergy allowed, 


Offender how 8. By the 18 Eliz.” c. 7. peneut admitted to their clergy, 
po — 7 ſhall not be delivered to the ardinaty, but after clergy allowed, 
lowed, and burning in the hand, foall forthwith be enlarged and de- 
livered out of priſon ; or may by 15 Judge be detained | further 

in priſon, not exceeging one 
And by the 5 An. c. 6. offenders burnt in the hand ſal, 


at the diſcretion f the. judge, be committed to the -hooſe of 


correction or publick workhouſe, not leſs than fir . nor 
exceeding two years, to be kept to hard labour. 
And by the 4 G. c. 11. perſons convidted of ofinits with- 
in the benefit of clergy (except perſons convitted for buying or 
receiving ſlolen gaods) inſtead of being burnt in the hand or 
13 t, be tranſported for ſeuen years. © 
erge- gh. * By the — hun Lo ria had his clergy 
forfeiteth all his goods that he had at the time of the 
conviction, notwithſtanding his burning in the hand. 2 
H. H. 388. 
Vet by burning i in the hand he is put into a capacity 
of purchaſing and retaining other goods. 2 H. H. 389. 
And preſently upon his burning in the hand, he ought 


to be reſtored to the poſſeſſion of his lands, and from 


thenceforth to enjoy the profits thereof. 2 H. H. 389. 

And altho' he be not burnt in the hand, but the king 

dons it, he is thereby put into the ſame condition as 

if he were burnt in the hand, and rendred a perſon now 
capable to purchaſe and retain goods. 2 H. H. 389. 
Not to bepuniſh- | 10. And conſequently, after clergy and burning in the 
= corre? ay i hand, he ſhall. not be proceeded againſt by the eccleſi- 
5 attica judge; for it amounts to 2 pardon by the king. 
2H. H. 389. 

And altho' a clergyman in orders ſhall not be burnt in 
the hand, yet after his diſcharge he ſhall have the ſame 
privilege as if he had been burnt in the hand; and there- 
fore ſhall not be drawn in queſtion in the eccleſiaſtical 
court, to deprive him, or infliany eccleſiaſtical cenſure 
upon him. 2 H, H. 389. 

Reflored to his 11. And it ſeemeth, that it reftores the party to his 
ba. credit; and conſequently enables him to be a good wit- 
neſs. 2 Haw. 364. 

And it is holden, that after a man is admitted to his 
clergy, it is actionable to call him felon 5 becauſe his 
offence being pardoned by the ſtatute, all the infamy and 
other conſequences of it are diſcharged. 2 Haw, 365. 


Bible. See Church. 
Bier. See Church. 


Vigamy. 
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juſtices af our ſuit, or at t 
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IGAM1 we they who have married two wives or 
B more ſueceſſively, or one widow. 2 Tuff. 273. .Git/. 


2 5 4 8 N we 
wy Ed. 1. ſt. 3. c. 5. Concerning men twice married, cal- 
ld bigami, whom the — of Rome -by @ conſtitutian made 
at the council of Lions hath excluded from all clerks 22 
whereupon certain prelates (when ſuch perſons have been at- 
tainted for felony) have prayed for to have them delitiaral as 
clerks, which were made bigami before the ſame con/litution ; 
it is agreed and declared ab the king his couneiE* that 
the ſame conſtitution. ſhall. be underſtood in this wiſe, that whe- 
ther they were bigami” before the ſame conſlitution or after, 


they all not be delivered to the prelates, but juflice Pall be 


executed upon them, as upon other | * _— 
18 Ed. 3. ft. 3. c. 2. 4 any clerk be arraigned before our 
e ſuit, of the party, and the clerk 
holdeth him 10 his (lergy, alledging that be . not before them 
tbertupon to anſiber; and if any man for us ar far the ſame 
party will ſuggeſt, that he hath married two wives or one 
widow, that upon the Fes the juſtices ſhall not have the cogni- 
zante or power to try the bigamy by inqueſt or in other manner z 
but it ſhall be ſent ta the ſpiritual court, as hath-been dane in 
times paſt in caſe of baſtardy. And till the certificate be made 
by the ordinary, the party in whom the bigamy is alledged ſhall 
abide in priſon if he be not mainpernable. 
1.Ed, 6. c. 12. f. 16. Every perſon wha by any ſtatute 
6 law” F this realm ought to have the benefit of clergy, ſhall 


be allowed. the ſame altho he bath been divers times married to 


any fingle woman or ſingle women, or to any widow ar di- 
anus, or to two wives or more, | us 
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Biſhops. 
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flaſtical corporations, whether ſole or aggregate; ſee 
title Leales. x * or cagbedd 


J. of archbiſhops and biſhops in general. 7 


3 2 I. Form 


Fe R biſhops leaſes, together with thoſe of other eccle- | 
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172 VG Bilhops. 
II. Form and manner of making and conſecrating 
archbiſhops and biſhops. . 
III. Concerning refidence at their cathedrals. /g 9, 
IV. Concerning their attendance in parliament. / go. 
V. Spiritualties of biſhopricks in the time of vacation. 222 
VI. Temporalties of biſhopricks in the time of vaca- 


tion. 20 g. | | 
VII. Archbiſhops juriſdiftion over their provincial 
biſhops. 2, 9k. | 


VIII. Of ſuffragan biſhops. 2 £2 + 
IX. Of coadjuters: 2. 2 >. 


I. Of archbiſhops and biſhops in general. 


Are of perſons to 1. By the preface to the form and manner of making 
be made biſhops. ordaining and conſecrating of biſhops prieſts and deacons 
(confirmed by act of parliament, 3 & 4 Ed. 6. c. 10. 5 
& 6 Ed. 6. c. 1. 8 El. c. 1. .13& 14C. 2.c.4.) Ev 
man which is to be ordained or conſecrated biſhop, 
be full thirty years of age. og | 
Biſhop WR, 2. Biſhop is from the ſaxon biſcop, and that from the 
reek ren, an overſeer or ſuperintendant ; ſo called 
| Bo that watchfulneſs, care, charge and faithfulneſs, 
which by his place and dignity he hath and oweth to the 
church. ns 3 1 r 5 
. . An archbiſhop is the chief biſhop of the province, 
5 = next and immediately under the bing, — AR, 
power authority and juriſdiction in all cauſes and things 
eccleſiaſtical. God. 12. | | 
At firſt, the title of archbiſbop ſeemeth to have been only 
a name of honour ; whence in ſome countries, eſpecially 
in Italy, ſeveral are diſtinguiſhed with that title, who in- 
deed take place of, but have no power or authority over, 
other biſhops. © Bower*s Hift. Pop. V. I. p. 110. 
Metropolitan, was a title given to the biſhop of the ch1!f 
city of a province. 1d. i | 
As was likewiſe that of primate; he being primus, or 
the firſt of the province: for ſuch was the original ſigni- 
| cation of that word in an eccleſiaſtical ſenſe ; but in pro- 
ceſs of time, the title of primate was reſtrained to the 
biſhops of ſome great cities. Id. 
A patriarch was the chief biſhop over ſeveral kingdoms 
or provinces,” as an archbiſhop is of ſeveral dioceſes, 
God. 20. 


4. The 
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Biſhops. 173 
4. The ancient Britons are believed to have hack At leaſt Conftitution of 1 
one archiepiſcopal ſee before the times of Ain the monk, . r-. 
viz. at Caerleon, or (as ſome will have it) at Landaf, » 
Johnſ. 35. God. 17. | 
And upon the pope's granting unto Auſtin a power to 
eret a metropolitical ſee at York (with ſubordination 
nevertheleſs to himſelf as primate), Dr Warner obſerveth, 
that the reaſon of this preference with regard to Vork 
was, becauſe formerly under the Romans York had been 
an archbiſhoprick, as well as London and Caerleon. 1 
Warn. Keel. Hiſt. 50. | dab rH. i! 

But at this day, the eccleſiaſtical ſtate of England and 
Wales is divided only into two provinces or archbiſnop- 
ricks, to wit, Canterbury and York. Each archbiſhop 
hath within his province biſhops of ſeveral dioceſes. The 
archbiſhop of Canterbury hath under him within his pro- 
vince, of ancient foundations, Rocheſter, ' London, Il in- 
cheſler, Norwich, Lincoln, Ely, Chicheſter, Saliſbury, Exeter, 
Bath and Wells, Wariefter, Coventry and Litchfield, Here- 
find, Landaſfe, St. David's, Bangor, and St. Aſaph; and 
four founded by king Hen. 8. erected out of the ruins of 
diſſolved monaſteries, viz. Gloucefter, Briſtol, Peterborough 
and Oxferd, The archbiſhop of York hath under him 
four, viz. the biſhop of the county palatine of Cheſter, 
newly erected by king Hen. 8. and annexed by him to the 
| archbiſhoprick of York; the county palatine of Durham ; 
| Carliſle; and the iſle of Man, annexed to the province of 
Vert, by king Hen. 8. But a greater number this arch- 
biſhop anciently had, which time hath taken from him. 
1 Infl. 94. | 

— dioceſe is divided into archdeaconries, whereof 
ö there be ſixty; and every archdeaconry is parted into 

deanries; and deanries again into pariſhes, towns, and 

ö hamlets. 1 Inft. 94. 
[ But this diviſion into pariſhes ſeemeth not to have been 
* 


20% 


made all at once, but by degrees, as churches from time 
to time were built and endowed by lords of manors and 
others, for the uſe of their tenants or other inhabitants 
f within ſuch a diſtrict; and this ſeemeth to be the reaſon 
why there are ſome ole, at this day which are not in 
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r any pariſh, but are extraparochial. 

g Every biſhop, many centuries after Chriſt, was univer- 

4 fal incumbent of his dioceſe, received all the profits, which 
8 were but offerings of devotion, out of which he paid 

: the ſalaries of ſuch as oAiciated under him, as deacons 

| 


and curates in placcs appointed. Ged. 23. | 
Afterwards, 
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5. Cantertury was once the royal city of the kings of 
Kent; and was given by king: Ethelbert, on his conver- 
ſion to chriſtianity, to &uſtin the firſt archbiſhop thereof, 
about the year of our lord 398. God. 135 17. 

: If we chnſuler Canterbury as the ſeat of the metropo-— 
litan, it hath under it twenty one biſnops (as hath been 
ſaid) ; but if v conſider it as the feat of a dioctſan, ſo it 
comprehends only ſome part of Kent (the reſidus being 
in the dioceſt of Rocheſter ), together with ſome other 
pasiſhes difperiodhy ſituate im feverab dioceſes; it being an 
ancient privilege of this ſee, that the places whete the 
arehbiſhop hath any manors or advomſons, are thereby 
exempted. from the. ordinary, and are betome peculiars of 
the dioceſe of Canterbury, properly belonging to the ju- 
riſdiction of the archbiſhop» of Canterbury. Gor 14. 

The archbiſnhop of Canterbury is: ſtyled primate and 
metropolitan of al Kngland, albeit there is another arckie- 
piſcopab province within the realm; partly, bedauſe when 
the popes: had taken into their own Hands, in as great 
meaſure, the archiepiſcopal authotity, they inveſted the 
archbiſhops of Canterbury” with a legatine authority 
throughout both the provinces ; antb partly, becauſe the 
archbiſhop of: Canterbury hath {till the power, which · the 
popes in times paſt uſurped, and which hy a& of parlia 
ment was again taken from the popes, of granting facul - 
ties and: difpenſations in both the provinces! alike, . 

Vea further, the arclibiſhop- off Canterbury anciently 
had primacy not only oven all; England: but! over Ireland 
alſo, and from him the Iriſh biſhops received their con- 
ſecration; for Ireland had no other archbiſſiop till the 
year 1152. For which reaſon it was declared in the time 
of the two firſt Norman kings, that Canterbury was the 
metropolitan church of: England, Scotland, and Ireland, 
and of the iſles: adjacent; the aghbiſhop of Canterbury 
was therefore ſometimes ſtiled earl, and orbit bri- 
tannici pgs inſomuch that matters recordediinieccle- 
ſiaſtical affairs did run thus, viz, anno” pontifitatus noftri 
primo, ſecundo, Ic. God. 20. | | 

At general councils abroad, the archbiſhop of Canter- 
bury had the precedency of all other archbiſhops. God. 
21. * 
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A ber hath the privilege to r e 25 
and 13. 

e is ſaid to be inthroned, jr Wag oe 3 = 
archbiſhopgick.z whereas biſhops are ſaid to a —— 
God. 21. 

He bath prelates to be his officers.: thus, the. biſhop of. 
London is his provincial dean; the biſhop of; Wincheſter, 
his chancellor; the biſhop of Lincoln anciently was his 
vice chancellor; the biſhop of Saliſbury, his grecentor ; 
the biſhop of Worceſter, his chaplain; and the biſhep of 
Rocheſter, (When time was) carried the croſs debe him. 
God. 144. 4 
He may retain and qualify eight chaplains ; which is 


more by. two, than any duke is allowed, to do by ftatute. - 


Gad. 21. 


In ſpeaking and writing to him, i is, given the title of 


grace, and maſt reverend father in god. Chamb. Pr. St. 


ba rte 1! |; 
Ile writes himſelf by divine Providence; ; Whereas. dahegs 
only uſe by divine permiſſion. God 
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13. 
6. Phe firſt archbiſhop of York that wa read of, Was Archbithop of 
Paulinuz, who by pope Gregory's appointment was made Yorks 


rig there, about the year of our lord. 622. God: 


WY province of York anciently claimed and had a. 
metropolitan. juriſdiction over all the biſhops of Scotland, 
whence they had their conſecration, and to which they 
ſwore canonical obedience; until about the year 1466, 
when George Nevil being at that time-archbiſhop of York, 
the biſhops of Scotland withdrew themſelves from their 
obedience. to him; and. in the year 1470, pope” Sixtus the 
fourth created the biſhop of St. Andrews archbiſhop and 
metropolitan of all Scotland; Cad. 14, 18. 

The archbiſhop of York hath, the: privilege to; crown: 
the queen conſort z, and, to be her. perpetual chaplain, 
Chamb. 65, 

He alſs, in Hke männer as the archbiſtiop of Canter- 
bury, isefaid to be inthroned, when he is veſted in the 
archbiſhoprick. God. | 

And he may retain anhalt eight chaplains; where 
45 a biſhop can only qualify ſix. God. 21. 

He alſo hath the title of grace, and maſt reverend father 
in god; whereas biſhops have the title of; /oxd, and right 
reverend father i in gad. Chamb. 65. 

And he writes himſelf. Y divine en God. 13. 


7. The 
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li Their precedence 7. The archbiſhop of Canterbury is the firſt peer of 


za «be Kate. 


4 :<a-. 
— a „% 1 2 - © + » 4 * # N - 1 . r—_ = 8 
* _— —_—_—" YE Wk 2 2 — — ; 4 — — — — — —„— — — 
— — — — 2 2 — — _ 2 — 
— — = — - — — SEE ——_s = * 1 
— ; Ss —— — e ; o * 322 Fo 
r * „ 4 . i . . > OI" WINS . 5 — — 1 
3 2 8 #5 . "= 2 P 4 — 2 9 — - : - — 
— — — - — = — > — — 7 2 of — . * Y 
— * : 2 ” 2 2 3 "SIS n ä — - — 
- 7 — . — 2 — — IE TE 
— — — = — — — —— — ——.— 
— — Co — — — _ 


. * 

8 222 

— — 
— - => - 
— So re 
— 


PR 7 
— — 
— 


= 
a £ = 2 — 2 
— . — — FI 
——— — 7 
— - -- 
— — — — 


22 * 1 
— EE tz” = — 


. —— — 
> rm ns 


Biſhopricks at 
fGcſt elective by 
the clergy and 


people. 


Their precedence 
1 of all the other clergy ; next to him the archbiſhop of 


the realm, and hath precedency, not only before all the 


other _ but alſo (next and immediately after the 
> 


blood royal} before all the nobility of the realm; and as 
he hath the precedency of all the nobility, ſo alfo of all 


+ 


ka: ms officers of ſtate, God. 13. 


The archbiſhop of York hath the precedency over all 
dukes, not being of the blood royal; as alſo before all 
- great officers of ſtate, except the lord chancellor, 

od. 14. 4 1M ROI ERNEST Ld 4 5; 

And every other biſhop, in reſpect of his barony, hath 
place of all the barons of the realm, under the degree of 
viſcount. God. 13. eden F 

8. The archbiſhop of Canterbury hath the precedency 


Vork; next to him the biſhop of London; next to him 
the biſhop of Durham; next to him the biſhop of Win- 
cheſter; and then all the other biſhops of both provinces 
after the ſeniority of their conſecration ; but if any of 
them be a privy counſellor, he ſhall take place next after 
the biſhop of — 1 Inſt. 94. 1 Ougbt. 486. 


Neger 9. By the 25 Ed. 3. ft. 5. c. 2. it is thus enacted: 


Moreover, there is another manner of treaſon, where a man 
ſecular or religious flayeth his prelate, to whom he oweth faith 
and obedience. | 0 3 
Another manner of treaſon] The firſt part of this ſtatute 
is concerning high treaſon ; ſo called in reſpect of the 
royal majeſty againſt whom it is committed... And the 
ſort of treaſon ſpoken of in this clauſe, is called petit trea- 
ſon, in regard it is committed only againſt ſubjects. 3 
Inſt. 20. | 7A, | | 

Slayeth his prelate] And this was petit treaſon at the 
common law. 3 {nft. 20. Wig 


To whom he oweth faith and obedience] Petit treaſon doth 


preſuppoſe a truſt and obedience in the offender of one 

kind or another. 3 I. 20, | * 

II. Form and manner of natil# and conſecrating arch- 
\ biſhops and biſhops. 


1. When cities were at firſt converted to chriſtianity, 
the biſhops were elected by the clergy and people: for it 
was then thought convenient, that the laity, as well as 
the clergy, ſhould be conſidered in the election of their 

c | | biſhops, 


Biſhops. 


biſhops, and ſhould concur in the election; that he, who 


was to have the inſpeCtion of them all, might come in by 


a general conſent. Ayl. Par. 126. 


177 


2. But as the number of chriſtians increaſed, this was Then donstive 
found to be inconvenient ; for tumults were raiſed, and by the prince. 


ſometimes murders committed, at ſuch popular elections; 
and particularly, at one time, no leſs than 300 perſons 
were killed at ſuch an election. Id. 

To prevent the like diſorders, the emperors being then 
chriſtians, reſerved the election of biſhops to themſelves; 
dut in ſome meaſure conformable to the old way, that is 
to ſay, upon a biſhop's death, the chapter ſent a ring and 
paſtoral flaff to the emperor, which he delivered to the 
perſon whom he appointed to be biſhop of that'place, 1d. 

But the pope, or biſhop of Rome, who in proceſs of 


time got to be the head of the church, was not pleaſed 


that the biſhops ſhould have any dependance upon princes ; 
and therefore 'brought it about, that the canons in ca- 
thedral churches ſhould have the election of their biſhops z 
which elections were uſually confirmed at Rome. Id. 
But princes had ſtill ſome power in thoſe elections. 
And particularly in England, we read, that in the Saxon 
times, all ecclefiaſtical dignities were conferred by the 
king in parliament. Ingulphus, abbot of Crowland, in 
the time of William the conqueror, tells us, that for 


many years paſt there had been no canonical election of 


prelates, for that they were donative by delivery of the 
ring and paſtoral ſtaff; the one ſignifying, that the biſhop 
was wedded to the church; and the other was an enſign 


of honour, always carried before him, and was a token of 


that ſupport which he ought to contribute to the church, 
or rather that he was now become a ſhepherd of Chriſt's 


flock. Id. | 

Lord Coke eſtabliſneth the right of donation in the 
kings of this realm, upon the principle of foundation and 
property : for that all the biſhopricks in England were of 
the king's foundation, and thereupon accrued to him the 
right of patronage. 1 Inſt. 134, 344. 


So alſo the biſhopricks in Wales, were founded by the 


princes of Wales; and the principality of Wales was 
holden of the king df England as of his crown; and when 
the principality of Wales for treaſon and rebellion was 


forfeited, the patronages of the biſhopricks there became 


annexed to the crown of England. 1 IH. 97. 


And in Treland, the biſhopricks are ſti.! donative by , 


letters patent at this day. 1 Salk. 136. 
Vol. I, N „„ 
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Next elective by 
the deans and 
chapters, ſubject 
to the popes 
0 contiraution, 


Biſhops. 


The proprietor of the iſle of Man, is patron of the 


biſhoprick there ; but the archbiſhop of York doth not 
conſecrate him, till the broad ſeal of the king's conſent 


be produced. Johnſ. 29. | 

3. Hildebrand, who was pope in the reign of king Wil- 
liam the conqueror, was the firſt that oppoſed this way 
of waking biſhops here; and for that purpoſe he called a 
council of 110 biſhops, and excommunicated not only 
the emperor Hen. 4. but alſo all prelates whatſoever that 
received inveſtiture at the hands of the emperor or of any 
layman by delivery of the ring and ſtaff. Ayl. Parerg, 


. 


But notwithſtanding that excommunication, Lanfrank 
was made archbiſhop of Canterbury at the ſame time, and 
by the ſame means, according to Malmeſbury ; but the 
Saxon annals in Bennet college library are, that he way 


| choſen by the ſenior monks of that church, together with the 


laity and clergy of England, in the king's great council, 


Howbeit, Anſelm did not ſcruple to accept the archbi- 


ſhoprick by delivery of the ring and ſtaff, at the hands of 


William Rufus; tho” never choſen by the monks of Can- 
terbury. And this was the man, who afterwards con- 
teſted this matter with king Hen. 1. in a moſt extraor- 
dinary manner. For that king being forbidden by the 
pope to diſpoſe of biſhopricks as his predeceſſors had done 
by delivery of the ring and ſtaff, and he not regarding 
that prohibition, but inſiſting on his preragative, the arch- 
biſhop refuſed to conſecrate thoſe biſhops whom the king 
had appointed. At which the king was fo much incenſed, 
that he commanded the archbiſhop to obey the ancient 
cuſtoms of the kings his predeceſſors, under pain of being 
baniſhed the kingdom. This conteſt grew ſo high, that 
the pope. ſent two biſhops to acquaint the king, that he 
would connive at this matter, ſo long as he acted the part 
of a-gaod prince in other things. ee the king 
commanded the archbiſhap to do homage, and to conſe- 
crate thoſe biſhops whom the king had made; but this being 
only a feigned meſſage, to keep fair with the king, and 
the archbiſhop having received a private letter to the con- 
trary, the archbiſhop ftill diſabeyed the king. And at 
length the king was forced to yield up the point, reſerving 
only the ceremony of homage to himſelf from the biſhops, 


in reſpect of the temporalties. 74. 


And king John afterwards, after ſeveral conteſts, by 
his charter, acknowledging the cuſtom and right of the 
| | crown 
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crown in former times, yet granted by common conſent 


of the barons, that the m—_ ſhould be eligible by the 
chapter; Which after was confirmed by divers acts of par- 
liament, Which election by the chapter was to be a free 
election, but founded withal upon the king's conge d' 
eſlire; and afterwards to have the royal aſſent; and the 
new elected biſhop was not to have his temporalties re- 
ſtored, until he had ſworn allegiance to the King; but it 
was agreed, that confirmatioti and conſecration ſhould be 
in the power of the pope ; by which means he gained in 
effect the diſpoſal of all the biſhopricks in England. 1 
CE CI. % 00 
But neither was he content with this power only of 


confirmation and conſecration, but would oftentimes col- 


late to the biſhopricks himſelf : whereupon by the ſtatute 
of the 25 Ed. 3. ft. 6. it was enacted as followeth ; viz. 
The free clictians of archbiſhops biſhops and all other dignities and 
brefices eleftive in England, ſhall held from henceforth in the 
manner as they were granted by the king's progenitors, and the 
anceftors of ather lords, founders of the ſaid dignities and other 
benefices. And in caſe that reſervation collation or proviſim be 
made by the court of Rome, of any archbiſhoprick biſhoprick 
dignity or other benefict, in diſturbance of the free elections 
oferefaid the king ſhall have for that time the collations to the 
archbifhopricks and other dignities elictive which be of his ad- 
vowry 3 ſuch as hit progenitors had before that free election was 
granted : finte that the election was firſt granted by the kings 
progenitors upon a certain form and condition, as to demand 
licence of the king to chuſe, and after the election to have his 
royal afſent, and not in other manner; which conditions not 
17 the thing ought by reaſon to reſort to its firſt nature. 


3 at 
4. Afterwards, by the 25 H. 8. c. 20. all papal juriſ- Then eleQive by 


_ "ns rae MS matter was intirely taken away ; 2 — wand 
y which it is enacted, that no perſon ſhall be preſented and Pere nde 
nominated to the biſhop of Rome, * e cal + gen] or as prob nfo 
to the ſet of Rome, for the office of an archbiſhop or biſhop ; but aomination. 
the ſame ſhall utterly ceaſe, and be no longer uſed within 
this realm. ſ. 3. | 3 
And the manner and order as well of the election of 
archbiſhops and biſhops, as of the confirmation of the 
election, and conſecration, is clearly enacted and expreſ- 


fed by that ſtatute. 


. Afterwards, by the ſtatute of the 1 Ed. 6. c. 2. all Thendonativeby 
opricks were made donative again, as formerly they the — 
had been; by which it was enacted as followeth: Forgſ- ee 


2 much 


— 
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much, as the elections F archbiſhaps and biſhops by the deans and 


: chapters, be as well to the long Nelay as to the great coft and 
charges of fuch perſons as the king giveth any archbiſhoprick or 
. biſhoprick unto ; and whereas the ſaid elections be in very deed 
no elections, but only by a writ of conge d effirg, have colours 
ſhadows or. pretences of elections, ſerving nevertheleſs to no pur- 
poſe, and ſeeming alſo derogatory and prejudicial to the king's 
preragative. royal, to whom only appertaineth the collation and 
gift of all archbiſhopricks and biſhopricks and ſuffragan bi- 
- ſhops within his dominions; it is enatted, that from henceforth 
us cange d eflire be granted, nor election by, the dean and chap- 
ter be matle, but that the king by his letters patents may collate, 
And it hath been ſuppoſed by ſome, that the principal 
intent of this act was, to make deans and chapters leſs 
neceſſary ; and thereby to prepare the way for a diſſolu- 
tion of them. _ Grl/. 113. 8 | 
Finally, eleftive 6. But this ſtatute was afterwards" repealed, and the 
tener 0 42" matter was brought back again, and ſtill reſteth upon the 
een king's ſtatute of the 25 H. 8. 6. 20. (as hereafter followeth), 
P ↄ T 
Notice of the . + 7+, When a biſhop, dies or is tranſlated, the dean and 
avoidance. chapter certify the king thereof in chancery, and pray 
leave of the king to make election. God. 29. 
Leave to clect. 8. Upon which, it is enacted by the 25 H. 8. c. 20, 
that at every avoidance,.of any archbiſhoprick or biſhoprick, the 
king may grant to the dean and chapter a licence under the great 
ſeal, as of old time hath been accuſtomed, to proceed to election 
. of an archbiſhop. or biſhop, ſ. 4. 
W ich licence is called in french conge d eflire, that is, 
. leaye to chuſe. Terms de la ley. _ 8 | 
Nominatjon of g. And with the licence, a letter miſſive ; containing the 
3 to be nam of 15 perſon which they ſhall eleft and chuſe. 25 H. 8, 
. C. 20, I. 4. „ BD 323- ae eta ot , | 
Election. 10. By virtue of. which licence, the dean and chapter ſpall 
| with all, ſpeed in due form eleft and chuſe the ſaid perſon named 
in the letters miſſrve, and none other. 25 H. 8. c. 20. f. 4. 
And if. they delay their election above twelve days next after 
ſuch licence or letters miſſiue to them delivered; the king ſhall 
' nominate and preſent, by letters patents under the great ſeal, 
Such perſons as he ſhall think convenient, to be inveſted and 
conſecrated in like manner as if he had been elefted by the dean 
| and chapter. ſ. 4, 5. | ; | 
Conſent of the 11. After election, then there muſt be the conſent of 
perſon elected. the perſon elected; in order to which, the proctor, con- 
0 ſtituted by the dean and chapter, exhibits to him the in- 
ſtrument of election, and prayeth his aſſent to the Tx f 
- ME 2 N hic 


— 83 8 * 
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which "aſſent ie to"be given by anihſtfunibfit in form, in | 
the preſence'of 3 publick. Gib. 1100. 

12. Aud if the, faid det 


* 


enn and chapter du eleci within twelve Notiſi ation of 
2 as aforeſaid," then they ſhall made RR FRF the be deftion. © 
king under their common. ſeal; after which certification,” the 
perſon fo elefted ſhall be reputed and taken by the name of lord 
elected of the fail dignity and office that he ſhall be elefied to. 
9 FOI ONE: | 

0 F the dean 3 chapter, after ſuch licence ſhall be deli- 
vered to them, | proceed not to election and fignify the ſame 
according to the tenor of this aft, within twenty days next after 
ſuch licence ſhall come to their bands; or if any of them admit 
or do any other thing contrary to this act; then every ſuch 
dean and particular perſon of the chapter ſo offending, and 
every of o_ aiders counſellors and abettors, ſhall incur a pre- 
„ i | | | 

13. And A" making ſuch oath and fealty only to the king A 
as ſhall be appointed for the ſame, the king by letters patents &. EE” 
under his great ſeal ſhall fignify the ſaid election, if it be to rufe pn 
the dignity of a biſhop, then to the archbiſhop of the province, 
if the ſee of the ſaid archbiſhop is full, and nit void; and 
if it be void, then to any other archbiſhop within this realm or 
in any other the king's domintons, requiring and commanding 
him to confirm the ſaid election, and to inveſt and conſecrate 
the perſon ſo elected to the office and dignity that he is elected 
unto, and to give and uſe to him all ſuch benedictions cerems- 
nies and other things requifite for the ſame, without fuing to 
the ſee of Rome in that behalf: And if the 7 7 be elected to 
the dignity of an archbiſhop, then the king ſhall fa fignify the 
ſaid election to one archbiſhop and two other biſhops, or elſe to 
four biſhops within this realm or in any other the king's domi- 
nions, requiring and commanding them with all ſore] and ce- 
lerity to confirm the aid eleftion, and to 76 and conſecrate 
the ſaid . elected to the office and dignity that he is 
elected unto, and to give and uſe to him ſuch pall benedictians 
ceremonies and all other things requiſite for the ſame, without 
ſuing to the ſee of Rome in that behalf. 25 H. 8. c. 20. ſ. 5. 


Such oath and fealty only to the king] Inſtead of this, be- 
fore the reformation, an oath was taken to the pope and 
ſee of Rome; in theſe words, „ I John, biſhop of P. 
from this hour forward ſhall be faithful and obedient 
to St. Peter, and to the holy church of Rome, and to 
* my lord the pope and his ſucceſſors canonically entring. 
I ſhall not be of counſel nor conſent, that they ſh! 
< loſe either life or member, or ſhall be taken, or ſuflor 
* Any violence or any wrong by any means. Their 

| N 3 e countel 
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« counſci to me credited dy them, their meſſengers' or 
« letters, Pal pan, uh diſcover to any perſon. 
„ The papacy of Rome, the rules of the holy fathers, 
<« and the regality of St. Peter, I ſhall help and maintain 
c and defend againſt all men. The legate of the ſee 
6 apoſtolick, going and coming, I ſhall honourably en- 
ct treat. The rights, bonours, privileges, and authori- 
< ties of the church of Rome, and of the pope and his 
<« ſucceſſors, I ſhall cauſe to be conſerved, defended, aug- 
cc mented and promoted, I ſhall not be in council, treaty, 
<« or any act in the which any thing ſhall be imagined 
ce againſt him or the church of Rome, their rights, ſeats, 
„ honours, or powers. And if I know any ſuch to be 
e moved or compaſſed, I ſhall reſiſt it to my power, and 
c as ſoon as I can, I ſhall advertiſe him, or ſuch as may 
& give him knowledge. The rules of the holy fathers, 
t the decrees, ordinances, ſentences, diſpoſitions, reſer- 
c vations, proviſions, and commandments apoſtolick, to 
<< my power I ſhall keep, and cauſe to be kept of others, 
„ Hereticks, ſchiſmaticks, and rebels to our holy father 
* and his ſucceſſors, I fhall reſiſt and perſecute to 0 
&« power. I ſhall come to the ſynod when I am called, 
c except I be letted by a canonical impediment. The 
<« threſholds of the apoſtles I ſhall viſit yearly perſonally, 
or by my deputy. I ſhall not alienate or fell my poſ- 
<< ſeſſions without the pope's counſel. So god help me 
« and the holy evangeliſts.” 1 Burnet's Hiſt, Reform. 


123. | 

tt is true an oath was alſo taken to the king, which 
had a ſhew of qualifying the oath to the pope z beginning 
thus, „ John, biſhop of P. utterly renounce and clearly 
«< forſake all ſuch clauſes, words, ſentences, and grants, 
« which I have or ſhall have hereafter of the pope's 
«© holineſs, of or for the biſhoprick of P. that in any 
„ wiſe hath been, is, or hereafter may be, hurtful or 
* prejudicial to your highneſs, your heirs, ſucceſſors, 
e dignity, privilege, or eſtate royal.” And the reſt is an 
oath of obedience to the king in temporal matters.) 1 
Burnet's Hifi. Reform. 124. 

And the inconſiſtency of theſe two engagements ſeems 
to be what Wm. Rufus declared in his time, in the caſe 
of archbiſhop Anſelm ; that he could not poſſibly obſerve 
at the fame time both the fidelity which he owed to him, 
and his obedience to the apoſtolick ſee. Gilf. 117. 


Four biſhops] That is, four at the leaſt, Gib/c 111. 
| Pall] 
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Pall] So that the form of conſecrating according to the 
Roman pontifical (tho* without bulls from Rome) ſeems 
to have continued after the making of this act, viz. all 
Henry the eighth's reign, and till the eſtabliſhment of the 
new form in the third year of Ed. 6. Gib/. 110. 

14. The method ra order of confirmation will be beſt Confirmation, 
| underſtood by a brief account of the ſeveral inſtruments 
exhibited and applied in the courſe of it : 

(1) The king's letters patents; by which the royal 
aſſent to the election is ſignified, the archbiſhop re- 
quired to proceed to confirmation. 

(2) A citation againſt oppoſers ; which (the time of 
confirmation being firſt fixed) is publiſhed and ſet up, by 
order and in the name of the archbiſhop, at the church 
where it is to be held ; as well to notify. the day of con- 
firmation, as te cite all oppoſers (if any there be) who 
will object againſt the ſaid election, or the perſon elected, 
to appear on that day; according to the direction of the 
ancient canon law. 

(3) The certificate or return made by the proper offi- 
cer to the archbiſhop, of the due execution of the ſaid 
citation, | 

(4) The commiſſion to confirm z which is uſually per- 
formed by the archbiſhop's vicar general. 

(5) The proxy of the dean and chapter; by which 
one or more perſons are delegated by the dean and chapter 
electing, not only to preſent in their names the inſtru- 
ment of election to the biſhop elected to obtain his con- 
ſent, and to preſent the letters certificatory of election to 
the king and to pray the royal aſſent in order to confirm- 
ation; but alſo at the time of confirmation (the ſaid let- 
ters patents and commiſſion to exhibit ſuch his proxy 
being firſt read), in virtue thereof to preſent the biſhop 
elected to the archbiſhop, vicar general, or furrogate ; 
and in the courſe of the confirmation, to do whatever elſe 
is neceſſary to be done on the part of the dean and 


(6) The firſt ſchedule; The ſaid proftor, in the name 
of the dean and chapter, exhibiting the citation and re- 
turn — prays that the oppoſers (if any be) 
not a ing, may be pronounced contumacious, and 
precluded from further oppoſition, and that the confirm- 
ation may be proceeded in; which is accordingly done by 
this ſchedule. jp 

(7) A ſummary petition : This is the petition of the 
ſaid protor, that the _ elect may be confirmed, * 
| 4 is 
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his alledging and proving the: regularity of the election, 


and the. merits of the perſon elected : which he doth in 
nine articles; ſetting forth, Firſt,” that the ſee was va- 
cant, and had been vacant for ſome time. - Secondly, 
that the dean and chapter, having firſt deſired and obtained 
the royal licence, appointed a day for election, and duly 
ſummoned all perſons concerned, Thirdly, that on that 
day, they unanimouſly choſe the perſon now to be con- 
firmed, Fourthly, that the election was duly publiſhed 
and declared to the clergy and people there afſembled. 
Fifthly, that at the requeſt of the dean and chapter, the 
perſon ſo elected gave his conſent to the election. Sixth- 
ly, that the perſon elected is ſufficiently qualified by age, 
knowledge, learning, orders, ſobriety, condition, fidelity 
to the king, and piety, Seventhly, that the dean and 
chapter, under their ſeal, intimated the election, and the 
name of the perſon elected to the king. Eighthly, that 
the king had given the royal aſſent. Ninthly, that he 
had, by his letters patents, required the perſon elected to 
be confirmed. | | | 
All which articles conclude with a petition, that in 
purſuance of the premiſſes, confirmation may be decreed, 
Then the ſummary. petition is admitted, and the court 
decrees to proceed thereupon, and aſſign him a term im- 
mediate, to prove the particular matters contained in the 
petition; for proof of which, he exhibits the proceſs of 
the election made by the dean and chapter, the conſent of 
the archbiſhop or biſhop, and the royal aſſent; and then 
prays a time to be preſently aſſigned for final ſentence ; 
which is decreed accordingly. _ 
- (8) The ſecond ſchedule : Before ſentence, a ſecond 
præconization of the oppoſers (if any be) is made at the 


fore-door of the church, and (none appearing) they are 


declared contumacious, by a ſecond ſchedule. 
But 1f any appear, it ſeemeth that they ſhall be admitted 

to make their exceptions in due form of law. To which 
purpoſe, a paſlage in Collier's eccleſiaſtical hiſtory, Vol. 2. 
page 745, is applicable, “Soon after the receſs of the 
N biſhop Laud was tranſlated from Bath and 
ells to London, and Mountague promoted to the ſee 

of Chicheſter. Before he was conſecrated, an unexpected 
rub was thrown in the way. At the confirmation of bi- 
ſhops there is publick notice given, that if any perſons 
can object either againſt the party elected, or the legality 
of the election, they are to appear and offer their excep- 
tions at the day prefixed, This intimation being given, 
3 ; one 


9 


one Jones, a bookſeller,” attended with the mob, 2 M 


ing at the confirmation, excepted againſt Mountague, as 
a perſon unqualified for the epiſcopal dignity. © And to 


be ſomewhat particular, he charged him with popery, 


arminianiſm, and other heterodoxies, for which his. boo 

had been cenſured in the former parliament. But Dr 
Rives, who then officiated for Brent the vicar general; 
diſappointed this challenge. For Jones had: made ſome 
material omiſſions in the manner, and not offered his ob. 


jections in form of law. Particularly, the exceptions 


were neither given in writing, nor ſigned by an advocate, 
nor preſented. by any proctor of. the court. Upon the 
failure of theſe circumſtances, the confirmation went on.” 
The parliament, not at firſt apprized in point of form, 
were diſſatisfied with the conduct of the vicar general, 
and inquired into the behaviour of Dr Rives on that oc- 
caſion. Upon which it hath been obſerved; That Dr 
Rives, a moſt eminent civilian and canoniſt, admitted 
that the oppoſition was good and valid, had it been le- 
ally offered; And that the parliament of that time pro- 
ceeded upon the ſame opinion. It ud } 
(9) The oaths: "Theſe are four in number; two (viz. 
the oaths of allegiance and ſupremacy), in conformity ta 
the ſtatutes of the realm; and two others (viz. the oath 
of ſimony and of obedience to the archbiſhop), in con- 
formity to the rules and canons of the church. r 
(10) The definitive ſentence, or the act of confirm 
ation; by which the judge committeth to the biſhop 
elected, the care governance and adminiſtration of the 
ſpiritualties; and then decrees him to be inſtalled or in- 
thronized. Gibſ. 110, 111. . Ged. 25, 26, 27. | 
And this is performed (in the province of Canterbury) 
by mandate from the archbiſhop to the archdeacon of 
Canterbury ; to whom the right of inſtalling the biſhops 
of that province hath anciently belonged, and doth ftill 
delong.  Gibſ. 118, | | | 
(11) Finally, a publick notary, by the archdeacon's 
command, records the whole matter of fact in this affair, 


in an inſtrument to remain as authentick to poſterity. 


God, 27. | 

Alter election and confirmation, and not before, the 
biſhop is fully inveſted to exerciſe all ſpiritual juriſdiction. 
Gihſ. 114. But he may not ſue for his temporalties till 
after conſecration, Watſ. c. 40. p. 423. 
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- @bſceved : but eration in that caſe is not requiſite, 


red 


may be conſecrated without the church of 


but by the ſpecial licence of the dean and 
| ' Canterbury under the chapter ſeal. Gib. 
IJ. 


In ooder for conſecration, the archbiſhop (or ſome other 
biſhop appointed) ſhall begin the communion ſervice: 
another biſhop-ſhall read the epiftle : and another biſhop 
ſhalt read the And after the nicene creed and 
feymon, the elected biſhop, veſted with his rochet, ſhall 
be preſented by two biſhops unto the archbiſhop of that 
province, oy to fome other biſhop appointed by lawful 
commiſſion. Farm of conſecr. 

Then ſhall the arehbi demand the king's mandate 
for the conſecration, and cauſe it to be read (as in times 

the popes mandate was in like manner demanded, 23 
required in the pontifical). Form of conſecy. 

And the oaths of allegiance and ſupremacy ſhall be 
r perſons elected. Form of conſecr. 1 Wil. 
Jr” 2 | 

And then ſhall alſo be miniftred unto them the oath 
of due obedience to the archbiſhop, as followeth : In 
the name of god, amen. I N. choſen biſhop of the 
church and ſee of P. do profeſs and promiſe all due 
« reverence. and obedience to the archbiſhop, and to the 
« metropolitical church of C. and to their ſucceſſors : fo 
« help me god, thro' Jeſus Chriſt.” —But this oath ſhall 
not be made at the conſecration of an archbiſhop. Form 


age. ; 


Te 


jon; all the aforeſaid ceremonies are 
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J the archbiſhop and to the ang nc church] That is, 
either when the ſee is full; or elſe in the vacation, when 
the whole archiepiſcopal juriſdiction is veſted in the dean 
and chapter. Cebſ, 127, | | | 

Then after divers queſtions and anſwers touching the 
epiſcopal office, and before the act of conſecration ; the 


biſhop ele& ſhall put on the reſt of the epiſcopal habit. 


Form of conſecr. | | 

According to the office in the 3 Ed. 6. the paſtoral fa 
was delivered to the biſhop ; which delivery in the Roman 
pontifical is preceded by a conſecration of the ſtaff ; and 
followed by the conſecration and putting on of @ ring, in 
token of his marriage to the church; and of a mitre as an 
helmet of ſtrength and ſalvation, that his face being 
Horned, and his head (as it were) armed with the horns 
of both teſtaments, may appear terrible to the adverſaries 
of the truth, as alſo in imitation of the ornaments of 
Moſes and Aaron; and of glaves, in token of clean hands 
and heart to be preferved by him. All hieb, and many 
ether like ceremonies, our church hath laid afide ; retain- 
„ A. ſuch as are moſt ancient and moſt grave. Gib. 
118. ' 

But at the end of the common prayer book eftabliſhed 
by parliament in the ſecond year of Edward the ſixth, it 
is ordered, that whenſoever the biſhop ſhall celebrate the 
holy communion, or exerciſe any other publick admini- 
{tration ; he ſhall have upon him, beſides his rochet, a 
ſurplice or alb, and a cope or veſtment, and alſo his paſto- 
_— in his hand, or elſe born or holden by his chap» 


And in the rubrick before the common prayer in our 
preſent liturgy, it is ordered, that ſuch ornaments of the 
church, and of the miniſters thereof at all times of their 
miniſtration, ſhall be retained and be in uſe, as were in 


this church of England by the authority of parliament, in 
the ſecond year of the reign of king Edward the fucth. 


And i any archbiſhop or biſhop, after ſuch eleftian, nami- 
nation or preſentation, ſhall be ſignified unto them by the fing t 
letters patents, Shall refuſe and do not confirm, inuęſt and con- 
fecrate' with all due circumſtance as aforeſaid, within twenty 
days next after the king's letters patents of ſuch fignificatian or 
preſentation ſhall come to their hands ; ar if any of them, or 
any other perſon or perſons, admit or do any other thing contra- 
ry to the flatute of the 25 H. 8. c. 20. in ſuch caſe every 
perſon ſo offending, their aiders, counſellors and abettors, ſpall 


incur a præmunire. [. 7. - 
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Biſhops. 


By the eighth Canon Whoever ſhall affirm or teach, 


that the form and manner of making and conſecrating 
biſhops, prieſts and deacons, containeth any thing in it 


that is repugnant to the word of god; or that they who 


are made biſhops prieſts or deacons in that form are not 
lawfully made, nor ought to be accounted either by them- 
ſelves or others to be truly either biſhops prieſts or deacons, 


until they have ſome other calling to thoſe divine offices; 
let him be excommunicated ipſo facto, not to be reſtored 
until he repent, and publickly revoke ſuch his wieked 


errors. 


And by the thirty ſixth,” of the thirty nine Articles: 
The book of conſecration of archbiſnops and biſhops and 
ordering of prieſts and deacons, lately ſet forth in the 
time of Edward the ſixth, and confirmed at the ſame time 
by authority of parliament, doth contain all things ne- 
ceſſary to ſuch conſecrating and ordering; neither hath 
it any thing that of itſelf is ſuperſtitious and ungodly. 
And therefore whoſoever are conſecrated or ordered ac- 
cording to the rites of that book, ſince the ſecond year of 
the forenamed king Edward unto this time, or hereafter 
ſhall be conſecrated or ordered according to the ſame 


rites; we decree all ſuch to be rightly orderly and law- 
fully conſecrated and ordered. | 


And by the act of uniformity in the 13 & 14 C. 2. 


All ſubſcriptions to be made unto the thirty nine articles, ſhall 


be conſtrued to extend (touching the ſaid thirty fixth article) to 
the book containing the form and manner of making ordaining 
and conſetrating of biſhops prieſts and deacons in this ſaid aft 
mentioned, as the ſame did heretofore extend unto the book ſet 
forth in the time of king Edward the ſixth. 13 & 14 C. 2. 
c. 4. ſ. 30, 31. 1 7 = | 


When a biſhop: is tranſlated ; the former ſee is not void 


by the election to the new one, until the election is con- 


firmed by the archbiſhop ; for though he is elected, yet it 


may happen that the king ſnall not conſent, or the arch- 
biſhop may not confirm; and it is not reaſonable that the 
biſhop ſhould loſe his former preferment, till he hath ob- 
tained a new one: And fo it is in caſe of creation; he is 
not compleatly biſhop till het e 3 Salk. 72. 


And the dignities or benefices which a biſhop was poſ- 


ſeſſed of before his election, become not void. till after 
conſecration in the caſe of creation; and after confirma- 
tion, in the caſe of tranſlation. Upon which foundation 


it was, that all the judges agreed, in the caſe of Evans 


and Aſcuith,” M. 3 Car, that if a commendam retinere 
3 comes, 
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comes, in the former caſe before conſecration, and in 
the latter caſe before confirmation, it comes in time 
enough; becauſe it comes, while the biſhop is in poſſeſ- 
ſion of the dignity or benefice granted in commendam. 
Palm. 470, 475. W. Tones 162. Gibſ. 114. # 

16. Every. perſon being . choſen elected nominated preſented Iottallation and 
inveſted and conſecrated as aforeſaid, and ſuing their temporal- reſtitution of the 
ties out of the king's hands, and making oath to the king and ta f oralties. 
none other as aforeſaid, ſhall and may be thrononized or in- 
ſalled as the . caſe ſhall require ; and ſhall have and take their 
only reſtitution out of the king's hands, of all the poſſeſſions and 
profits ſpiritual and temporal belonging to ſuch archbiſhoprick 
or biſhoprick, and ſhall be obeyed in all things according to the 
name title degree and dignity that they ſhall be choſen or preſent- 
ed to, and do and execute in every thing touching the ſame, as 
any archbiſhop or biſhop of this realm without offending of 
the prerogative royal of the crown and the laws and cuſtoms of 
the realm might at any time heretofore do. 25 H. 8. c. 20. 

ſ. 6. 

Whereupon, the biſhop being introduced into the 
king's preſence, ſhall do his homage for his temporalties 
or barony; by kneeling down, and putting his hands 
between the hands of the king, ſitting in his chair of 
ſtate, and by taking a ſolemn oath to be true and faithful 
8 his — and that he holds his temporalties of him. 
God. 27. 21 4 is | : 

17. Finally; By the 1 G. ff. 2. c. 13. and 9 G. 2, Oats, * 
c. 26. he ſhall within ſix months after his admiſſion, take 
the oaths of allegiance, ſupremacy, and abjuration, in 
one of the courts at Weſtminſter, or at the quarter ſeſ- 
ſons of the peace. | 

18 The fees of the whole proceſs, from firſt to laſt, fFees, 
are ſaid to amount to about 600 J. | 

19. He ſhall alſo compound for and pay his firſt fruits; Firſt fruits, 
as is ſet forth in the title Firſt fruits and tenths. 

20. Upon promotion of any perſon to a biſhoprick, Benefice or dig- 
the king hath a right to preſent to ſuch benefices or dig- ine biſhop's by 
nities, as the perſon was poſſeſſed of before ſuch promo- motion. — 
tion; though the advowſon belongeth to a common per- | 
ſon. And this right of preſenting upon promotion by the hits 
king, as making the avoidance which would not other- 
wiſe happen, did ſpring from the practice of the popes, 
and is now an unconteſted right of the crown ; and hath 
been eſtabliſhed not only by long practice, but by many 
Judgments upon full and ſolemn hearings, G.,. 763. 


But 


- 
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But in Trelund; che lac is, that a man ſhall not be 
promoted do a biſhopriek there, until he hath reſigned all 
his prefermients in England by which reſignation it ſeem- 
th that the king's preſentation in ſuch caſe is defeated, 


Bt. Concerning refidence at their cathedrals 


1. . | Biſhops ſhall be at their cathedrals, on 
ſome of the greater feaſts, and at leaſt in ſome part of 
lent, as they ſhall find expedient for their foul's health. 
Lind. 130. | 

2. —— Biſhops ſhall have honeſt eleemoſynaries; 
ſhall keep hoſpitality, and hear the cauſes of the poor, 
Lind. 67. | I 

| 3 Ole. Biſhops ſhall abide at their cathedral churches, 
and oſſteiate on the chief feſtivals, and on the lord's days, 
nd in lent; and in advent: and ſhalt viſit their dioceſes 
at ſit ſeaſons; correcting and reforming the churches, 
and conſecrating, and ſowing the word of life in the 
lord's foil. Athon. 55. a 

4. Othobon. Biſhops ſhall be perſonally reſident, to 
take care of the flock committed to their charge, and for 
the comfort of the churches eſpouſed to them; eſpecially 
on ſolemn days, in lent, and advent: unlefs their abſence 
is required by their ſuperiors, or for other juſt canſe. 
(That is, by their ſuperiors, either eccleſiaſtical or fecu- 
lar 9, Athis. I 18. a 


IV. Concerning their attendance in parliament. 


Wiſhops, lords I. By the above recited ſtatute of the 25 H. 8. c. 20. 
of parliaments 4 biſhop upon his election ſhall be reputed and taken as 
| lord elected. And by divers other ftatutes, biſhops are 
called pres of the land; one of the three effates of the realm; 
one of the greate/? eſtates of the realm; and the liko. 

25 Ed. 3. fl. 3. c. 6. 1 El. c. 3. 8 El. c. 1. 4 Hist. 1. 

Stow fer in at 2. As to their right in general to fit and vote in par- 
made without liament; this hath been carried ſo far by ſome, that they 
the biſhops, is Have aſſerted, that an act made in parliament, where the 
biſhops have not been' preſent, is not good. But this, 

lord Coke ſeemeth to have ſet in a proper and clear light. 
There are divers acts of parliament, ſays he, which 
appear to have been made by the king, lords temporal, 
and commons, without the lords ſpiritual ; and it hath 
been objected, that ſuch are no acts of parliament ; and 
for authority, the roll of parliament in the 21 R. eo 
2 F Cit . 
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cited, where it is ſaid, that divers judgments were here- 
tofore undong, for that the clergy were not preſent. To 
this ſome have anſwered, that a parliament may be holden 
by the king, the nobles, and commons, never call 
the prelates to it. But we hold the contrary to both 
theſe, and ſhall make it manifeſt e of parliament; 
firſt, that the biſhops ought to be called to parliament 3 
and then ſecondly, we ſhall ſhew, where acts of parlia / 
— — —— — ——— nd 

To the „ Ev | a k 
whereof, according = the law and cuſtom of parliament, 
he ought to be ſummoned to the parliament, as well as 
any of the nobles of the realm, | 

To the ſecond, if they voluntarily abfent themſelyes, 
then may the king the nobles and commons make an act 
of parliament without them ; as where any offender is to 
be attainted of high treaſon or felony, and the bi 
abſent themſelves, and the act proceeds, the act is good 
and perfect. 6 | 

Likewiſe, if be preſent, and refuſe to give 


voices, and the proceeds, the act of parliament is 


good without them. 

Alſo, where the voices in parliament ought to be abſo- 
lute, either in the affirmative or negative, and they give 
their voices with limitation or condition, and the act pro- 
ceeds, the act is good; for their conditional voices are no 
voices, 

Of every of theſe we will produce examples out of the 
records and rolls of parliament, 

At a parliament holden in the 15 Ed. 2. the prelates 
counts barons and commons of the realm do charge Hugh 
Spencer the father earl of Wincheſter, and Hugh Spencer 
the ſon earl of Gloceſter, with many high and heinous 
offences, as by the act called exilium Hugonis Leſpencer 


patris et filii doth appear; and the earls and barons, peers 
of the realm, in the preſence of the king pronounce 


judgment againſt them, as by the ſaid act appeareth : And 
after, at a parliament holden at York, the ſaid judgment 
and attainder againſt them (by the king's — fa- 
vour towards them, whoſe favourites they were) was ad- 
nulled; and one of the cauſes was, for that the ſaid judg- 
ment was given without the prelates: Whereas the ſame 
being an 140 of parliament, was entred into the parliament 


rolls as other acts of parliament were ; and the conſent 6f 
the prelates doth manifeſtly appear, for that they were 
parties to the charge. And after, it was adjudged by the 

| authority 
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authority of parliament, by the 1 Ed. 3. c. 1. that the 
ſaid judgment againſt them was good, and they con- 
firmed the fame oo . 78 
At the parliament holden in the third year of king 
Richard the ſecond, a bill was exhibited againſt the clergy 
with many bitter words, for the ill diſpoſing; of the dig- 
nities, offices, parſonages, canonries, prebends, and other 
behefices, whereof they, were patrons, and which were 
in their gift, whereof r.1any inconveniences followed; 
the biſhops and other prelates taking great offence at this 
bill, abſented themſelves : whereupon the king, upon 
the complaint of his commons, by the advice and con- 
ſent of all the lords temporal, paſſed the bill. 
In the ſame parliament great complaint was made of 
the extortions committed by the biſhops and their officers ; 
and thereupon a bill was framed, that juſtices of the peace 
might enquire thereof, and a form of a commiſſion deſired 
to be enacted. The prelates and clergy made their pro- 
teſtation expreſsly againſt the ſaid bill, as tending to the 
blemiſhing of the liberty of the church. Whereunto it 
was replied for the king, that neither for their ſaid pro- 
teſtation, nor other words in their behalf, the king would 
not ſtay to grant to his juſtices in that caſe and all other 
caſes, as was uſed to be done in times paſt, and as he was 
bound to do by virtue of his oath made at his coronation. 
 Whereupon the act and form of a commiſſion paſſed as 
was deſired. | | 
At a parliament holden in the eleventh year of Richard 
. the ſecond, in the beginning of that parliament holden in 
that year, the arttibilhop of Canterbury -made openly in 
the parliament a ſolemn proteſtation for himſelf and the 
whole clergy of his province, which he deſired might be 
entred ; and ſo it was: the effect whereof was, that albeit 
they might lawfully be preſent in all parliaments, yet for 
that in this parliament matters of treaſon were to be treat- 
ed of, whereat by the canonical law they ought not to be 


preſent, they therefore abſented themſelves, faving their 


liberties therein otherwiſe. The like proteſtation did the 
biſhops of Dureſme and Carliſle make. At which parlia- 
ment divers ſtatutes were made nothing concerning /:fe er 
member; as the ſeventh chapter concerning merchants, 
the eighth chapter touching annuities, and the ninth 
chapter againſt new impoſitions, the eleventh concerning 
keeping of aſſizes, and the like, all which were good 


and perfect ſtatutes, and yet the prelates aſſented not 
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At the parliament holden in the thirteenth year of 
Richard the ſecond; when the two bills were read, the 
one intitled a confirmation of the ſlatute of proviſors, and the 
forfeiture of him that" accepteth 'a 'benefice againſt that Hatute, 
the other intitled the penalty of him that bringeth in a ſum- 
mans or * ſentence ' of excommunication of the pope againſt any 
perſon upon the ſtatute of proviſors, and of a prelate executing 
it, both which bills tended to reſtrain the pope's autho- 
rity, which he claimed in diſpofing of eccleſiaſtical pro- 
motions within this realm : the archbiſhops of Canterbury 
and York," for the whole clergy of their provinces, made 
their ſolemn proteſtations in open parliament, that they 
in no wiſe meant or would aſſent to any ftatute or law 
in reſtraint of the pope's authority, but utterly withſtood 
the ſame ; the which their proteſtations at their requeſts 
were inrolled : and yet both bills paſſed, by the king 
lords and commons. | 

By a ſtatute in the ſixth year of Henry the ſixth, it 
was enacted, by the king, lords temporal, and commons 
that no man ſhould contract or marry himſelf to any queen 
of England (being the widow of a king, 2 7»ft. 18.) with- 
| out the ſpecial licence and aſſent of the king, on pain 
| to loſe all his goods and lands. The biſhops and clergy 
being preſent aſſented to this bill, as far forth as the ſame 
ſwerved not from the law of god and of the church, and 
ſo as the ſame imported no deadly fin. This was holden 
no aſſent; and therefore it was enacted by the king, 
lords temporal, and commons; and ſo ſpecially entred, 
omitting the prelates. 

And then, ſpeaking of the ſtatute of the 35 Ed. 1. De 
aſportatis e which is a ſtatute ſpecially entred to 
have been made by the king the lords temporal and com- 
mons (omitting the prelates) ; it muſt be intended, he 
ſays, that the biſhops abſented themſelves ; or if they 
were preſent, proteſted againſt it, or gave ſuch voices as 
were againſt the law and cuſtom of parliament: And 
this ſame act of the 35 Ed. 1. in letters patents made 
within eight years after, is affirmed to be an act of 
patliament; and by ſeveral ſubſequent acts of parlia- 

_ is holden for an act of parliament. 2 rl. 585, 
586, 587. | 

3. Concerning the point, whether they fit in parlia- Whether they 
ment in their temporal capacity only, by reaſon of their t 8 11 
temporal baronies; or in their ſpiritual capacity alſo, as capacity ob. 1 
biſhops; the ſubſtance of what hath been ſaid ſeemeth to 143% 
| be as followeth; F901 Y | 
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Lord Cake faith 31 The Jards ſpiritual, vir. ehbiſhops 
and biſhops, being 24 in number, ſit in wt "exam by. 
ſucceſſion, in reſpect of their counties, or baronies parcel 
of their biſhopricks. And every ane of theſe, when any 
parliament is to be. holden, ought ex debito juſtitiæ to 
have a writ of fummons. And they may mako their 
proxy as other lords of parliament. 1 Id. 97. 4 tuft. 
1, 12. WS EOS id e | 
And again; Every archbiſhoprick and hiſhoprick in 
England are of the king's foundation, and holden of the 
king per baroniam; and in this right the archbiſhops and 
biſhops are lords of parliament; and this is a right of great 
honour that the church now hath. 2 Bf. 3. 

And this, ſaith Dr. Gib/on, is true; but not the whole 
truth. For, altho' their baronies did put them more un- 


der the power of the king, and under a ſtricter obligation 


fo attend; yet, long before William the eonqueror chang- 
ed biſhopricks into baronies, they were, as biſhops, mem- 
bers of the mycel-ſynod or witena-gemot, which was the 
great council of the land, And an argument: of their 
ſpiritual capacity in parliament, is, that from the reign 
of Edward the feſt to Edward the fourth inchifive, as 
appears by the records, great numbers af. writs to attend 
the parhament, were ſent to the guardians of the fpiritual-. 
tres, during the vacancies of biſhopricks, er while the bi- 


ſhops were in foreign parts. The writs of fummons alſa 


preſerve the diſtinction of prelat: and magnatery and where- 
as temporal lords are required to appear in fide et ligeantia, 
in the writs to the biſhops the word {rgeantrg is left out, 
and the command to appear is in fide et diſictinnce. Gibſ. 
127. Seld. Tit. of Hon. 57 ns | 

And in 3 Salt. 73. it is i, that biſhops did fit 
and had 2 vote in parliament, in the time of the Saxons : 
but it was not in reſpect of any barony, but by a perſo- 
nal privilege, as they were biſhops: for they were not 
barons until the Norman reign; for in the reign of the 
Saxons, they were free from all fervices and payments, 
excepting only to caftles, bridges, and, as, it ſhould 
have been added. expeditions ;} but Wilkam the con- 
queror deprived them ef this exemption, and inſtead 
thereof turned their poſſeſſions into baronies, and made 
them ſubject te the tenures and duty of knights fer- 
VICE, i | 
_ Unto all which may be added, what lord Hals deli- 
vers, in a manuſeript treatiſe: tquebing. the right of the 


crown, as ſet forth by the very learned Dr Warburton bi- 
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ſhop of Glouceſter, in his “ Alliance between chureh 
and ſtate,” p 131. as follows : =—— The biſhops ſit in 
the houſe of peers, by uſage and cuſtom ; which I there- 
fore call uſage, becauſe they had it not by expreſs char- 
ter, for then we ſhould find foine. Neither had they it 
by tenure z for, regularly, their tenure was in free-alms, 
and not per baroniam: and therefore it is clear, they 
were not barons in refpect of their polſeſhons, but their 
poſſeſſions were called baronies, becauſe they were the 
poſſeſſions of cuſtomary barons. Beſides, it is evident; 
that the writ of ſummons uſually went circles et confirmato, 
before any reftitution of the temporalties ; ſo that their 
poſſeſſions were not the caufe of their ſummons. Nei- 
ther are they barons by preſcription; for it is evident, 
that as well the lately erected biſhops, as Glouceſter, 
Oxon, &c. had voice in parliament, and yet erected with- 
in time of memory, and without any ſpecial words in the 
erection thereof to intitle them to it. So that it is a pri- 
vilege by uſage anneted to the epiſcopal dignity within 
the realm; not to their order, which they acquire by con- 
ſecration; nor to their perſons, for in reſpect to their per- 
ſons, they are not barons, nor to be tried as barons, but 
to their incorporation and dignity epiſcopal. | 
4. A biſhop confirmed may fit in parliament, as a lord A biſhop may fit 
thereof. It is laid down by lord Goke, that a biſhop in apr, 
de may ſo ſit; but in the caſe of Evans and Aſeuith qfajon, 1 
before tmentioned, Jenes held clearly, that à biſhop can- Ve. IEA 
not be ſumtnoned to parliament before confirmation, with- v , WW 
out which the election is not compleat. And he adds, 597. 
that it was well known, that Baneroſt, being cranſlated Ati 7 15 
to the bifhoprick of London could not come to parlia- 
ment, before bis confirmation. However, if a bi 
may come preſently after confirmation, and before he- 
mage and reſtitution of temporalties; he comes as ſoon as 
he is inveſted with the ſpiritualties, and is not of neceſ- 
ſuy to wait for his temporalties: which is a further ar- 
gument of a fpiritual as well as temporal capacity in par- 
liament, Gig. 129. | 
5. Biſhops being tranſlated, pay not new fees, upon Biſhops tranſla- 
their being introduced into parliament. This, with the be, 159 no new 
like order for pezts raiſed to higher dignities, was made ment. * 
a ſtanding zule, when a table of fees was ſettled in the 
year 1663. Gibſ. 128. 
6. Anciently, the greateſt part of rhe biſhopricks in Biſhops places of 
England, had ſeats (or, as they were commonly 3 Gang 
in or near London, in which they were reſident in parliament. 
O 2 during 


fitting in parlia- 


Biſhops: - 


during their attendance on parliament, on the court, or 
their own proper occaſions; and during thoſe attendan- 
ces, they might freely exerciſe juriſdiction in their reſpec- 
tive places, as in their own proper dioceſes ; and this is 
referred to in the ſtatute of the 33 H. 8. c. 31. for diſſe- 
vering the biſhoprick of Cheſter from the archbiſhoprick 
of Canterbury, in which there is this clauſe, © ſaving to 
« the biſhop of Cheſter and his ſucceſſors, that his houſe 
„ at Weſton, being within the dioceſe of Coventry and 
„ Litchfield, ſhall be accounted and taken to be of his 
<« dioceſe, and that-he being refident in the ſame, ſhall 
« be taken and accounted as reſident in his own dioceſe, 
« and for the time of his abode there ſhall have juriſ- 
e diction in the ſame, likewiſe as all other biſhops have in 
< the houſes belonging to their ſees in any other biſhoprick 
ce within this realm for the time of their abode in the 
« ſame.” | 

ut now. moſt of thoſe houſes are either exchanged, 
or (being built into private houſes) are held in leaſe of 
the biſhopricks to which they belonged; and no houſes, 
now remaining, come under the circumſtance here men- 
tioned (of being a place of reſidence, in another dioceſe) 
but Lambeth . houſe and Croydon, belonging to the 
archbiſhop of Canterbury z Wincheſter place, now re- 
moved from Southwark to Chelſea; and Ely houſe in 
Holborn. Gibſ. 132. | 

7. The biſhops ſhall fit in parliament, an the right fide of 
the parliament chamber, in this order: Firſt, the archbiſhop 
Canterbury; next to him, on the ſame form, the archbiſhop 
- ; then the biſhop of London; then the biſhop of Dun- 

; then the biſhop of Wincheſter ; then all the other biſhops 
after their ancienties. 31 H. 8. c. 10. ſ. 3. 
8. By a canon of the council of Toledo, no biſhop, or 
abbot, or any of the clergy, was to be a judge in caſe of 
life or limb. Gzb/. 125. : 
This canon is ſaid to have been introduced into Eng- 
land by archbiſhop Lanfrank ; and confirmed in a ſynod 
held at London, and made a ſtanding rule of the Eng- 
liſh church. Id. | | | 

And this the clergy claimed as an exemption and pri- 
vilege; and eſteemed their attendance in parliament, ge- 
nerally as a badge of eccleſiaſtical ſlavery, Id. 

And in the caſe before us, as they did apprehend them- 
ſelves under an indiſpenſible obligation to the canon, the 
king gave them leave to withdraw: Nevertheleſs, by an 
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11th conſtitution of Clarendon, they were required to be 
preſent until judgment was to be given. Id. 
Afterwards, by a conſtitution of archbiſhop Langton, 
it was injoined, that no clergyman ſhould exerciſe ſecular 
juriſdiction, eſpecially in caſes of blood. Lind. 269. 
And by a conſtitution of Othobon : — © In cauſes of 


„ blood, in which judgment of death or mutilation of 


“ members is given, we injoin that none of the cler 

<« preſume to be a judge or aſſeſſor; on pain that beſides 
the ſuſpenſion from his office which he ſhall ipſo facto 
“ incur, he ſhall be otherwiſe puniſhed according to the 
„ diſcretion of his ſuperior : from which ſentence of ſuſ- 
« penſion he ſhall in no wiſe be abſolved, unleſs he firſt 
«© make a competent ſatisfaction.” Othob. Athon. 92. 

And in conſequence of the aforeſaid canons, the arch- 
biſhops and biſhops were wont to withdraw, when cauſes 
of blood were to be heard : with a proteſtation neverthe- 
-leſs, that ſuch abſence ſhould not be any infringement of 
their right to fit and vote in ſuch caſes, if the canons 
were out of the queſtion. Gibſ. 125. 

And in fact, there are ſeveral inſtances, wherein bi- 
ſhops did fit and vote, or wherein their right was acknow- 
ledged to fit and vote, in like caſes. 

As in the 4 Ed. 3. Roger de Mortimer, Berisford, 
Mautrevers, and others, were adjudged traytors, by bi- 
ſhops and others in parliament, | 

In the 15 Ed. 3, Archbiſhop Stratford was acquitted 
of treaſon in parliament, by four earls, four biſhops, and 
four barogs. | 

In the 5 Hen. 4, the commons thank the lords ſpiri- 
tual and temporal, for their good and rightful judgment 
in freeing the earl of Northumberland. = 

In the 3 Hen. 5, the commons pray judgment of the 
lords ſpiritual and temporal on the earl of Cambridge. 

In the 5 Hen, 5, Sir John Oldcaſtle was attainted of 
treaſon and hereſy, by the lords ſpiritual and temporal. 

Nevertheleſs, lord Coke ſays generally, In caſes of 
trial for treaſon, miſpriſion of treaſon, or felony ; the 
2 ſpiritual muſt withdraw, and make their proxies, 
3 Inſt. 31. | | 

But Dr. Gibſon obſerves, that when the biſhops en- 


tred their proteſtation and withdrew, neither the temporal 


nor ſpiritual lords underſtood them to be under = 
engagement to withdraw, from any law of the land, 
And much leſs can it be pretended, he ſays, that they 
are under any legal obligation in our reformed church; 
| O ſincg 
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fines the canon it ſelf (ſpeaking of the canon of the coun- 


cil of Toledo) at firſt founded in ſuperſtition, and now 
probably aboliſhed by law, as being to the damage or hurt 
of the king's prerogative royal, was difregarded for a Jong 
time after the reformation. Tis true, in the tumultuous 


times of king Charles the firſt, This advantage, among 


many others, was taken and inſiſted on, againſt the ec- 
cleſiaſtical ſtate. But when it came to be a queſtion in 
the reign of king Charles the ſecond ; the moſt emi- 
nent civilians of that time were adviſed with by the 
biſhops in convocation, and unatimouſly gave an opi- 
nion under their hands, that by their ſtaying in the 
houſe of lords, while caſes of high treaſon where in 
agitation there, they were in no danger of irregula- 
rity ; which was the ancient penalty annexed to the ca- 
non. Gibſ. 125. 8 
And Mr Hawkins, ſpeaking of this matter, ſaith thus; 

It is agreed, that at a trial before the houſe of peers, every 
temporal lord who hath a right to vote in that houſe, 
hath a right to paſs on ſuch trial. But it is ſaid in the 
year book of 10 Ed. 4. 6. that upon the trial of a peer in 
Parliament, the biſhops ſhalt make a procurator, becauſe 
they cannot conſent to the death of a man; but this is 
faid to be wholly grounded on a canon not in foree at 
this day; neither do I find (ſays he) any precedent where- 
in they have been excluded againft their conſent, or have 
withdrawn themſelves without a proteſtation of their right, 
or making a proxy; and the judgment againſt the Spen- 
cers was expreſly reverſed for this reaſon among others, 
becauſe the biſhops. were not preſent ; and in the prece- 
gents chiefly infiſted on of the other ſide, it is not expreſly 
faid that they were nat preſent, and it doth net clearly 
appear, but that they might be included under the word 
peexs. However it hath been always admitted, that they 
have à right te vote in a bill of attainder; alfo in the 
earl of Danby's caſe, they were adjudged by the houſe 
of lords to haye a right to vote in queſtions previous to 
the trial of a peer, tho! this was ſtrongly oppoſed by the 
houſe of commons. And their right to vote at the trial 
it ſelf, if they think fit, ſeems fully implied in the ſta 
— the 7 W. hs which enachech, that ub the trial 
any peer ar peereſs fer treafon or miſpriſion, all the peers 
4 — a- night — vote in — ſhall be ſum- 
moned twenty days at leaſt before, every. ſuch trial, to appear 
at every ſuch trial, and that every peer ſo. ſummoned' and 
paying ſpall vote in the trial, every ſuch peen fin = 
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ting the oaths of allegiance und ſupremacy, and fubferibiv 
aud reprating the declaration Bape — 2 Haw. 423. 
But upon this, Sir Michael Foſter (after having ſtated 
the difference between a trial before the court of the 
high ſteward, and u. trial in full parliament or before the 
king in parliament) obferves as follows : Before this act, 
the real miſchief ſeems to have been, that in the trial of 
a peer in the court of the high ſteward, the peers triers 
were a ſelect number, returned at the nomination of the 
high ſteward; and the priſoner was in every caſe debars 
red the benefit of a challenge, This was the real miſ- 
chief, and it was in many caſey ſeverely felt. Accord- 
ingly the act applieth the proper remedy ; for it enacteth; 
„ that upon the trial of a peer, all the peers havin 
te right to fit and vote in parliament ſhall be ſummo 

« twenty days before the trial, to appear and vote at 2 
« trial: And every peer ſo ſummoned and appearing ſhall 
vote in the trial of ſuch peer, having firſt taken the 
„% oaths appointed by the ac.” The next clauſe 
provideth, “ that neither this act, nor any thing therein 
te contained, ſhall any ways extend, ar be conſtrued ta 
extend, to any impeachment or other proceeding in par. 
liament in any kind ꝛuhatſorver.— The words of the 
laſt clauſe ate very general, and ſeem to exclude every 
proceeding in full parliament for the trial of a peer in 
the ordinary courſe of juſtice, But that conſtruction 
was rejected in the cafes of the earls of Kilmarnock and 
Cromartie, and of the lord Balmerine, after the late rebel- 
lion. And accordingly all the peers and lords ſpiritual 
were ſummoned. And thoſe lords who appeared having ta- 
ken the oaths appointed by the act, the. tiſhops upon the 
day the trial came on, after making the uſual proteſtation 
withdrew. And the prifoners before their arraignment 
were informed by the high ſteward, that they were in- 
titled to the benefit of this act in its full extent, The 
ſummoning the lords ſpiritual to the trial of thoſe. lords 
was (Sir Michael ſays) he apprehends a prudent eaution, 
in order to obviate a doubt that might otherwiſe at that 
critical time huve ariſen from the words of the ſtatute, 
which (as' was before obſerved) are very general, But 
general as they are, he ſays, he doth. not conceive. that 
they made that meaſure, tho* extremely prudent, abfslutely 
and indiſpenſibly neceſſary, For general words in a ſtatute 
mult be controuled by the apparent intent of the legiſla- 
ture, They muſt in conſtruction be adapted to caſes then 


in contemplation, and to every other proviſion in the ſta- 


tute, ſo as to render the whole one uniform conſiſtent 
O4 rule. 
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rule.— And now to apply this obſervation to the 
preſent caſe. The act provideth, that every peer ſo 
ſummoned and appearing ſhall vote in the trial. By vo- 
ting in the trial, muſt (he ſays, as he apprehends) be 
meant voting throughout the trial, voting as a competent 
judge, in every queſtion that ſhall ariſe during the trial; 
and above all, in the grand queſtion for condemnation or 
acquittal, Now upon this laſt queſtion the biſhops can. 
not vote. Tho' it hath been reſolved, and practice hath 
eſtabliſhed the rule, that in a proceeding in full parlia- 
ment in a caſe of blood, they may, if they chuſe it, vote 
upon all previous queſtions. But in a proceeding in the 
court of the high ſteward, which he conceives this clauſe 
of the ſtatute had principally in contemplation, and to 


be, no queſtion but for acquittal or condemnation is the 
ſubject of any vote. For in all points of law or practice, 
the high ſteward gives the rule, as ſole judge in the 
court. — To conclude this head, the act may (he ſays) 


ceeding in both courts, that of the high ſteward, and 
that in full parliament; but it doth not alter the na- 
ture and conſtitution of either. Conſequently, it doth 
not give to the lords ſpiritual any right in caſes of 
blood, which they had not before. Fe. Crown Law, 


R 247+ $3629 | 
Whether they — Dr. Gibſon faith, The lords ſpiritual enjoy the ſame 
Mal) be tried by legal privileges (trial by peers excepted, if they have not 
— vio = Be that alſo) that the temporal barons do enjoy; as to have 
a jury. a day of grace; hunting in the king's foreſts; and the 
| | like. Gibſ. 133. Tr. per pais. 10. 
WI. 2 Sir Vm. Staundfarde faith thus: Ducheſſes, counteſſes, 
2 | and baroneſſes ſhall be tried as peers of the realm; but 
ſo ſhall not biſhops : for none of the ſtatutes relating 
' thereunto have been put in ure to extend to biſhops, al- 
beit they enjoy the name of lords of parliament ; for they 
have not this name by reaſon of nobility, but by reaſon 
of their office, and have not a place in parliament in 
reſpect of their nobility, but in reſpect of their poſ- 
ſeſſion, viz. the ancient baronies annexed to their digni- 
ties. Stam. 153. 

Lord Coke ſaith; every lord of parliament, and that 
hath voice in parliament, and is called thereunto by the 
king's writ, ſhall not be tried by his peers, but only ſuch 
as ſit there by reaſon of their nobility, as dukes, mar- 
qutites, counts, viſcounts, or barons ; and not ſuch * - 

or 


which no mere ſpiritual lord was ever ſummoned or could 


with propriety enough be ſaid to regulate the pro- 
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lords of parliament by reaſon of their baronies which they 
hold in the right of the church, as archbiſhops and bi- 
ſhops, and in time paſt ſome abbots and priors; but they 
ſhall be tried by the — that is, by freeholders, for 
that they are not of the degree of nobility. 1 Inf. 31. 

Inft;:2 : e, | 
, Lord Hale, in the manuſcript before quoted, ſays, that 
the biſhops in reſpect of their perſons, are not barons, 
nor to be tried as barons. 

And the late Mr Madox, in a manuſcript now in the 
Britifh Muſeum, concerning the Antiquity of paſſing bills 
in parliament, ſpeaking of this matter of biſhops, ſays, that 
out of parliament, their honour not being inheritable, 
they are to be tried by ordinary freeholders. 

'On the other hand, Mr Hawkins obſerves as follows : 
It is ſaid by Staundforde and Coke, that thoſe who are 
lords of parliament, not in reſpect of their nobility, but 
of their baronies which they hold of the crown, as biſhops 
now do, and ſome abbots and priors did formerly, are 
not within the intent of magna charta, to be tried by the 
peers, And Selden ſeems clear, that this is the only pri- 
yilege which biſhops have not in common with other 
peers. And thoſe who ſeem moſt for the contrary opi- 
nion, admit that the law hath been generally ſo taken. 
Neither do they produce any precedent, where a biſhop 
or abbot hath been tried by the peers upon a commiſſion; 
but on the contrary admit that there are two precedents 
of their being tried by the country, or a jury. And it is 
laid by others, that there are divers precedents of this 
kind ; yet Selden, with his utmoſt diligence, ſeems able 
to 2 but two, which clearly and fully come up to 
his point, viz. thoſe of arbhbiſhop Cranmer and biſhop 
Fiſher, However it ſeems to be agreed, that while the 
parliament is ſitting, a biſhop ſhall be tried by the peers. 
2 Haw. 424. 

Finally, lord chief baron Gilbert, in his treatiſe on the 
court of exchequer, page 40, ſays thus: The biſhops 
generally claimed an eccleſiaſtical privilege, to be tried 
only by the archbiſhop as their ordinary; therefore in the 
caſe of Mark biſhop of Carliſle, where this challen 
was made of the liberties of the church,. and Ars 1s f 
he did not challenge his peerage. - And ſo was the caſe 
of Fiſher, biſhop of Rocheſter, in Henry the eighth's 
time, For they would not make any challenge to be 
tried by their peers; for that would have admitted a tem- 
poral juriſdiction; So by non-uſer of any right of being 
| tric 


202 Bichops. 
tried by their peers in capital caſes, theſe biſhops -wwhs 
held per baronian, and had confequently a privilege to 
have ſoch a trial, totally loft the fame, and are tried by 

| à common jury.“ AN! 

Biſhops included 10. Prelates are included by name in the ſtatutes 

in the as de which give the actions de ſcandalis magnatum. 2 R. 2. c. 5. 

rn. 1 | | 

What cours 11. None but the king's courts of record, as the court 

may write to the of common pleas, the king's bench, juſtices of gaol deli. 

biſhop to certify very, and the like,” can write to the biſhop to certify ba- 
like. — Maardy, loyalty of matrimony, and the like- ecclefiaſtica} 
matter; for it is a rule in law, that none but the king 
can-write to the biſhop to certify, and therefore no infe- 
rior court, as. London, Norwich, Vork, or any other in- 
corporation; but in thoſe caſes, the plea muſt be remov- 
ed into the court of common pleas, and the court muſt 
write to the biſhop, and then remand the record. And 
this was done in reſpect of the honour and reverence which 
the law gave to the biſſiop being an eccleſiaſtical judge, 
and a lord of parliament. 1 fl. 134. 


V. Spiritualties f biſhopricks in the time of vacation. 
What is meant 1. When a biſhop dies, or is tranſlated, or is employ- 
Gy IRR ed beyond the ſeas in negotiations for the ſervice of the 
© pritgate” king and kingdom; the law takes care to provide à guar- 
dlan as to the ſpiricual juriſdiction, during ſuch vacancy 
of the ſee or remote abſence of the biſhop, to whom 
preſentations may be made, and by whom inſtitutions, 
admiſſions, and the like, may be given: And this is 
that eccleſiaſtical officer, whether he be the archbiſhop, 
or his vicar general, or deans and chapters, iri whom- 
ſoever the office reſides, him we commonly call the 
guardian of the ſpiritualties. - Gad. Introd. 9. God. 39. 
Who ſhall be 2. By the canon law, the dean and chapter are guar- 
guardian of the dans of the ſpiritualties during the vacancy. And it hath 
 ſiritualtics. been allowed; that of common right they are fo at this 
| day in England, and that the archbiſhop hath- this privi- 
lege only by preſcription or compoſition. 2 Iuſt. 15. 


Word b. 1. 6. 3. _—_ 56. 9 a 
And divers deans and chapters do challenge this by an- 
' cient charters from the kings of this realm. God. 39. 
But now generally here in England, during the vacancy 
of any fee within his province, the archbiſhop is guardian 
of the ſpiritualties (as hath been ſaid) by preſcription or 
. compoſition ; whereby all epiſcopal rights of the wes 
| | Pry \cloog 
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belong unto him, and all ecclefiaſtical juriſdiction is ex- | 
erciſed by him or his commiſſioners, . for that time. God. 
29, 42+ Al. Parerg. 125, | 

But when an archiepiſcopal ſee is vacant, the dean and 
chapter of his dioceſe are guardians of the ſpiritualties; 
that is, the ſpiritual juriſdiction of his province and d 
ceſe is commited to them. Ged. 41. 7 55 

And by the 25 H. 8. c. 21. when the ſee of the arch- 
biſhoprick of Canterbury is void, the guardian of the ſpi- 
ritualties ſhall grant faculties licences and diſpenſations 
(throughout both provinces) as the archbiſhop might have 
done. /. 16. 

3. The guardian of the ſpiritualties hath all manner His power. 
of juriſdiction of the courts, as the power of granting 
licences to marry, probate of wills, and adminiſtration 
of inteſtates eftates, during ſuch vacancy; and alſo of 
granting admiſſions and inſtitutions: but he cannot 


as ſuch, conſecrate or ordain, or fat 1 
benefices, or confirm a leaſe. God. 21 9. Med. ». 
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1 And he ſhall have the perquiſites that happen by the And perquibtes, 

execution of ſuch power, until the new elected biſhop 

may by law execute the fame. Matſ. c. 40. | 
5. After election and confirmation (and not before), When his power | 

the biſhop is fully inveſted with a right to exerciſe lech. 

all ſpiritual juriſdiction; and conſequently, then the 

power of the guardian of the ſpiritualties ceaſeth. 

Gibſ. 114, | | 


VI. Temporatties of biftopricks in the due of 


vacation. 
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1. A biſhop's temporalties are all ſuch things as the What is meant 
biſhops have by livery from the king, as caſtles ma- by temporalties. 
nors lands - tenements tithes and ſuch other certainties, 
of which the king is anſwered during the vacation. 

Watf. c. 40. | | 

2. The cuſtody of the temporalties of eyery arch- Who hath the 
biſhoprick and biſhoprick within the realm, and of cuſtody _ 
ſuch abbies and priories, as were of the king's four. "2% 
dation, after the ſame became yaid, belonged to the 
king during the yacation thereof, by his. prerogative ; 
for as the ſpiritualties belonged during that time to the 
dean and chapter of common right, or to ſome other 
eccleſiaſtical perſon by preſcription or compoſition ; fa 
the temporalties came to the king, being patron and - 

"II protector 
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Who hath the 
| profits thereof, 
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protector of the church, in ſo high a prerogative in- 
cident. to his crown, as no ſubject can claim the tempo. 
ralties of an archbiſhoprick or biſhoprick when they fall, 
by grant or preſcription. 2 fl. 15. 2 


new biſhop, but the king by his prerogative, hath the 


during the vaca- temporalties thereof, from the time that the ſame became 


don. 


void, to the time that the new biſhop ſhall receive them 
from the king. Watſ. c. 40. | | 

And by the ſtatute of the 17 Ed. 2. fr I. c. 14. The 
king ſhall have eſcheats of lands of the freehalders of archbiſhop 
and biſhops, when ſuch tenants be attainted for felony in time 
of vacation, whilſt their temporalties were in the king's hand 
to give at his pleaſure, ſaving to ſuch prelates the ſervice that 
thereto is due and accuſtomed. © | 

Accordingly, the temporalties being in queen Eliza. 
beth's hands, a copyhold eſcheated ; which was granted 
by the queen, and it was held to be good, E. 42 El. 
Covert's caſe. Cre. El. 754. 


Undue ſeizing of 4, By the 1 Ed. 3. it. 2. c. 2. Becauſe before this 
the temporaltics, time, in the time of king Edward father to the king that no 


the biſhop being 


living, 


is, the king by evil counſellors Fry 0 to be ſeized into his 
hands the temporalties of divers biſhops, with all their gud 
and chattels therein found, without any cauſe, and the ſame 
held in his hands by à long ſeaſon, and continually thereof toot 
the profits, to the great damage of the ſame biſhops, waſte; 
and deſtruftions of all their chattels manors parks and woods ; 
the king will and granteth, that from henceforth it ſhall not te 
done. 

By the 14 Ed. 3. ft. 4. c. 3. We will and grant, that 
from henceforth we nor our heirs ſhall not take, nor cauſe to be 
taken into our hands, the temporalties of archbiſhops biſhops 


abbots priors ar other people of holy church, of what «ſtate and 


condition they be, without a true and juſt cauſe, according 
to the law of the land, and judgment thereupon. given. 
By the 25 Ed. 3. ft. 3. c. 6. Becauſe the temporalties of 
archbiſhaps and biſhops have been oftentimes taken into the king's 
hands, for contempts done to him upon writs 4 quare non 
admiſit, aud Iikewiſe for divers other cauſes, whereof the pre. 
lates have prayed the king that no ſuch taking ſhall from hence- 
forth. be made ; the king will and granteth, that the juſtices who 
Hall give judgment againſt any prelate in ſuch caſe or the like, 
ſhall receive for the contempt ſo judged a reaſonable fine at the 
time of the judgment if the party offer the ſame, or otherwiſe af- 
ter the judgment at what time the party will offer himſelf. 
FF 


5. Ranulph, 


7 & 


3. And upon the filling of a void biſhoprick, not the 


| 
| 
| 
c 
/ 
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1 13. Ranulph, chaplain to king William Rufus, and af- committing 
. terwards by him made biſhop of Durham, was a factor va**, during the 
] for the king in making merchandize of church livings, 

. inaſmuch as when any archbiſhoprick biſhoprick or mo- 
1 naſtery became void; firſt, he perſuaded the king to keep 
” them void a long time, and converted the profits thereof 
10 ſometime by letting, and ſometime by ſale of the ſame, 
mn whereby the temporalties were exceedingly waſted and 

| deſtroyed : 2 after a long time no man was pre- 
be ferred to them by delivery of the ring and ſtaff, by livery 
ps of ſeiſin, freely, as the old faſhion was, but by bargain 
me and ſale from the king, to him that would give moſt z by 
ds means whereof, the church was ſtuffed with unworthy 
at and inſufficient men. 2 ſl, 15. OY 


But by the great charter, 9 H. 3. it is enacted as fol- 
lows: The guardian, ſo long as he ſhall have the cuſtody 
the land of an heir within age, ſhall keep up the hoes parks 
warrens ponds mills and other things pertaining to the ſame 
land, with the iſſues of the ſaid land; and be ſhall deliver to 
the heir when he cometh to his full age, all his land flored with 
plug hs and all other things, at the leaſt as he received it. All 
theſe things hall be obſerved in the cuſtodies of archbiſhopricks 
biſhopricks abbeys priories churches and dignities vacant which 
appertain unto us; except this, that ſuch cuſtody ſhall not be 
fold. c. 5. iu 

Shall not be ſold] Fleta faith, that the fame ſhall not be 
ſold nor let to farm; yet the king may commit the tem- 
poralties of them during the vacation, as by the ſtatute of 
the 14 Ed. 3. (hereafter following) doth appear. 2 Ill. 


15. | 

By the ſtatute of the 3 Ed. 1. c. 21. In right of lands 
ef herrs being within age, which be in ward of their lords, it 
1s provided, that the guardians ſhall keep and ſuſtain the land, 
without making deſtruction of any thing ; and that of ſuch 
manner of wards ſhall be done in all points as is contained in 
the great charter, and that it be ſo uſed from henceforth. And 
in the ſame manner ſhall archbiſhopricks biſhopricks abbacies 
churches and all ſpiritual dignities be kept in time of vacation. 
By the 14 Ed. 3. ft. 4. Becauſe that in the petition of the 
prelates and clergy it is contained, that eſcheators and other 
keepers, in the time of vacation of archbiſhopricks biſhopricks 
and other prelacies, have done great waſte and deſtruction; we 
will and grant, that at all times from henceforth, when ſuch 
voidunces ſhall happen, that our eſcheators and the eſcheators 4 
our heirs which for the time ſhall be, ſhall enter and cauſe to - 
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ſucceſſor, for 


woll kept the ſord veoidawees, without duing waſte or deflru#ing 
in ils manors werrens parks ponds of wes ; and that they 
al us nderwoods, nor bunt in the parks or warrens, nor fi 
in ponds nor free fiſhings, nor ſhall reck nor take fines of thi 
tenents, free nor bend, but fball keep and ſave as much a 

. Aerteineth to the faid yoidances, without doing harm or any 
mawar of oppreſſion. And if the dean and chapter of churches. 
dathedr el priors fubgriers proereſſes ſtebpriereſſes and coventt 
of prolecics abbies or priovic, whoſe voidance pertaineth to us 
end aur beirs, will render ta'us and eur heirs the value of the 
Aid veidauce, as other will reaſonably yield, then the chancellr 
a {rear er. Hall hawe potuer it let to them the faid voidancet 
geod and ſufficient ſurety, ſo that they ſhall have the ſame 
ore all other, yielding to us the value of them, according as 
hell be found, by remembrances of the exchequer, or by inqueſt 
is be talen npen the fame if need be, without making fine. 
And in cafe they will net accord te yield to the value, nor find 
ſuch, ſurety ; then the chaneeller and treaſurer ſhall cauſe to be 
erdainad the good profervation of fuch voidences by eſcheators or 
ether fufficiend keopers to anfuer the king of that to him per- 
taineth raafonably, without daing waſie or defiruttion, or other 
thing which may turn in diſberiſon of the churches wheredf ſuch 

wordarces ball happen. e. 4 | 

And we ds grant full to our ſaid chancellor and trea- 
ſurer, which taking to them other of our council ſuch as to them 
Bt ſeen beſt to be taken, by good information of remembrances 
of e exchequer and other informations as to them ſhall ſeem 
beft ſhall let the vacations of archbi/hopricks biſhopricks ab- 
Lacies priories and other houſes whoſe voidances pertain unto us, 
to the dean and chapter prior or fubprior prioreſt or ſubprrefs, 
and vent, to yield a certain of every voidance by the year 
ter or month during the vacations, according as to them 

Hall ſeem beff,, without making any fine; fo that no eſcheator 
nor ather miniſtor, in the time of vacation, ſhall have cauſe tt 
enter or meddle to do any thing, which ſhall be in prejudice of 


the churches, whereof ſuch voidances Pall happen: faving t1 

ut and to our heirs, the knights fees, advowſens of churches, 
eſcheats, wards, marriages, reliefs, and ſervices of the ſaid 
. 


Pemedy for the 6. By the 52 H. 3. e. 28. it is provided, that if ay 


or Wrongs or treſpaſſes be dine to abbots priors or other prelates of 
ranger rey 1 f — 7% have fued — right for auch wrongs 
deceſſor. and be prevented with death before judgment given therein; 
their ſucceſſors ſhall have their actions to demand the goods of 
their church out of the hands of ſuch tr ee oreover, 
the ſubcgſſors ſhall have lite action for ſuch things as were latth 
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drawn by ſuch uialente from their houſe and church, be 
dy a | ors, h ———— 
nat purfua their rigbt during their liues. And if auy intrude” 
inte the lendt ar trnamentt of ſuch raligions perſam in the tin 
of vacation, of which lands their. pradacafurt died feifſed as in 
the right of their church, the ſucceſſors ſhall have a writ to re- 
cover thair Joie And damages Mali he awarded them, as/in 
aſſſe of no diſſeiſin is want to be 6 
It is provided] There were two miſchiefs at the com- 
mon law (as many did hold); the firft, that if goods were 
taken away in the life of the predeceTor, after bis death 
the fuoceſſor had ng remedy for fuch treſpaſſes; and the 
other mifchief was, that if in time of vacation any intru- 
fon were made, the ſucceſſor had no remedy to recover 
the land with damages, tho* thereof His Peder died 
ſcifed : and both theſe are remedied by this act. 2 Inf. 
151. 5 W | 
Abbots priors or other prelates] The word prelates being 
placed after abbots and priors, who are inferior to arch- 
biſhops and bifhops, lord Cake fuppoſeth, that theſe laſt 
are not comprehended in this act, and labours to prove 
that they are pot, - But Fitzherbert is of à contrary opi- 
nian, and includes archbiſhops and bifl in the word 
prelates, and alſo in the words [F ſuch 2 4.5 per MN 
the latter clauſe ; and ſays, that the biſhop ſhall puniſh a 
treſpaſs done in time of vacation of the biſhoprick, in - 
cutting down of trees and the like, for of right the king 
cannot cut ſuch trees; but for hunting in the parks, 
or fiſhing in the piſcaries, it ſeemeth the ing ought to 
have the action for the trefpaſs done in the time of the 
vacancy : But if they do deſtroy all the fiſh, within the 
hſh-pools, or kill all the deer in the parks, in the time 
of the vacancy; it ſeemeth reaſonable, that by this ſta- 
tute che ſueceſſor have an action for fuch treſpafs. Gibſ. 


655. | 
Ley withdrarn)] Yet if the taking of the goods were 2 
long before ſuch death, the ſucceffor ſhall have an action 
of treſpaſs by this ſtatute. 2 Inf. 152. . 
7. When a new biſhop is made, he may not de jure zyhen the cuſto- 
his confecration claim the temporalties of his bi- dy of the tempo- 
ſhoprick, altho' chat ex gratia the king by his letters pa- valties ceaſeth» 
tents may grant them unto him after his confirmation, and 
before his conſecration, and the grant then made is good: 
But after that he is conſecrated inveſted and inſtalled, he 
may ſue for his temporalties out of the king's hands by a 
a writ 


208 _ Biſhops: 
writ directed to the eſcheator. Vet upon ſuch writ, the 
temporalties are not de jure to be delivered, until the 
metropolitan hath certified the time of his conſecra- 
tion, altho* that the frechold of the temporalties be in 
him by the conſecration. Wat. c. 10. 


1 VII. Archbiſhops juriſdifion over their provincial 
Rn | PAT . 


;fhops. 


General power 1. The archbiſhop hath two concurrent. juriſdictions, 

ef thearchbiſhop. one as ordinary or biſhop within his own dioceſe, the 
other as ſuperintendant throughout his whole province of 
all eccleſiaſtical matters, to correct and ſupply the defects 
of other biſhops. | 

Preſentment of 2. By a canon of Edmund archbiſhop of Canterbury, 

the exceſſes of There ſhall be in every deanry, two or three men, having god 
before their eyes, who at the command of the archbiſhop or bis 
official, ſhall preſent unto them the publick exceſſes of prelates 
and other the clergy. Lind. 277. 


- Two or three men] Which office devolved afterwards 
upon the churchwardens. Lind. 277. 


In every deanry] That is, rural deanry. Id. 


His official] Who hath the ſame conſiſtory with the 
archbiſhop himſelf, at leaſt in thoſe things which concern 
his metropolitical juriſdiction. Lindio. 277. 


Publick exceſſes] That is, notorious; whereof great and 
publick infamy doth ariſe. Id. . 


Of the prelates] To wit, biſhops; who inaſmuch as 
they are his ſuffragans, are ſubject immediately to the 
archbiſhop and his official ; and alſo the officials of the 
ſame biſhops. 74. | 


F And other the clergy] viz. ſubject to the ſaid ſuffragans. 
| " : 
Archbiſhop's vi- 3. If the archbiſhop viſit his inferior biſhop, and inhi- 
Gtarion of bi- bit him during the viſitation ; if the biſhop hath a title to 
** collate to a benefice within his dioceſe by reaſon of lapſe, 
yet the biſhop cannot inſtitute his clerk ; but the cler 
ought to be preſented to the archbiſhop, and the arch- 
biſhop is to inſtitute him, by reaſon that during the in- 


hibition, the biſhop's power of juriſdiction is ſuſpended. 

God. 19. | | 
Whether he can 4. There ſeemeth to be ſome confuſion in the books, 
proceed to depri- concerning the depoſing or depriving of a biſhop. 85 
9 | AR trut 
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truth is, depo/ing is one thing, and depriving is another 
thing very different. Depoſitron implies the taking away, 


or putting him from the office itſelf, or degrading him 


from the order of biſhop ; deprivation only takes from him 
the exerciſe thereof in ſuch a particular dioceſe, leaving 
him ſtill biſhop as much as he was before, and only va- 
cates his promotion. 

As to the former of theſe, the power of depoſing, Dr 


Ayliffe ſays, that by a canon of the council of Lateran, 


biſhops cannot be depoſed by their metropolitans, without 
the pope's leave or licence ſo to do; even as a biſhop 
cannot by his power alone depoſe any clerk from his or- 
ders, tho he may by himſelf give a perſon orders. Ayl. 
Parerg. 124. | | 

And Dr Godolphin ſays, that the conſecration of a 


| biſhop is character indelebilis: inſomuch that altho' it ſhould 


ſo happen, that for ſome juſt cauſe he ſhould be deprived 
or removed from the ſee, or ſuſpended ab officio et beneficio, 
both from his ſpiritual juriſdiction as to the exerciſe and 
execution thereof, and alſo from the temporalties and 
profits of the biſhoprick ; yet he ſtill retains the title of 
a biſhop, for that it is ſuppoſed the order it ſelf cannot 
abſolutely be taken from him. God. Rep. Can. 49. N 

But as to deprivation, Dr Ayliffe ſays, that in England, 
an archbiſhop may deprive a biſhop, if his crime deſerves 
ſo ſevere a puniſhment ; and that it is ſaid in the canon 
law, that a biſhop who is unprofitable to his dioceſe ought 
to be deprived, and no coadjutor aſſigned him, nor ſhall 
he be reſtored again thereunto. Ayl. Par. 124. 

And Dr Gibſon delivers it abſolutely, that. the arch- 
biſhop has a right to deprive a ſuffragan biſhop ; and for 
the ſame refers to the caſe of Lucy and Dr Watſon biſhop 
of St David's, E. 11 V. which was thus: Lucy promo- 
ted a ſuit ex officio before archbiſhop Tenniſon, in a 
court held at Lambeth before the archbiſhop himſelf in 
perſon (who called to his aſſiſtance fix other biſhops), 
for ſimony and other offences. And the biſhop of St 
David's moved the court of king's bench for a prohibi- 
tion; and the ſuggeſtion was; 

Firſt, That it doth not appear, that the biſhop of St 
David's was cited to appear in any court whereof the law 
takes notice; for the citation is, that he ſhould appear 
before the archbiſhop of Canterbury or his vicar genera}, 
in the hall of Lambeth houſe; which is not any court 
whereof the law takes notice: for the archbiſhop hath 
the ſame power over his ſuffragan biſhops, as every biſhop 
Vol. I. P hath 
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hath over the clergy of his dioceſe 5 but no biſhop can 


eite the clergy before himſelf, but in his court; and 


therefore the citation ought to have been here, to appear 
in the arches, or ſome other court of the archbiſhop, 
But it was anſwered, that without doubt the archbi 

hath juriſdiction over all the clergy, as well biſhops as 
others, within his province: And for that was cited the 
caſe of Dr Wood biſhop of Litchfield and Coventry, who 
in the year 1687 was ſuſpended by archbiſhop Sancroft 
for dilapidations, and the profits of the biſhoprick were 
ſequeſtred, and the epiſcopal palace was rebuilt out of 
them; and he died under that ſequeſtration : And there 
was Cited alſo the cafe of Marmaduke Middleton biſhop 
of St David's, who in the year 1582 was ſuſpended by 
the high commiſſioners (who had not any new, or greater 
juriſdiction than the archbiſhop) for miſapplication and 
abuſe of the charity of Brecknock (which was one of the 
crimes of which this preſent biſhop is alſo accuſed.) And 
Halt chief juſtice ſaid; The admitting of that point of 
the juriſdiction to be diſputed, would be to admit the 
diſputing of fundamentals, which the counſel of the other 
ſide attempt to ſubvert, not duly confidering the reſpect 


due to the ptimate and metropolitan of England; for the 


archbiſhop of Canterbury has without doubt provincial 
juriſdiction over all his 6 biſhops, which he may 
exerciſe in what place of the province it ſhall pleaſe him; 
and it is not material to be in the arches; no more than in 
any other place; for the arches is only a peculiar, con- 
ſiſting of divers pariſhes in London, ex from the 
biſhop of London, where the archbiſhop of Canterbury 
 Exercifeth his metropolitical juriſdiction, but he is not 
confined to exereiſe it there: And the citation is here to 
appear before the archbiſhop himſelf, or his vicar general, 
who is an officer of whom the law takes notice ; for the 
vicar peneral in the'province is of the fame nature as the 
chancellor 'in every particular dioceſe; and the dean of 
the arches is the vicar general of the archbiſhop in all the 
ovince, | 

Secondly, It was urged by the counſel of the biſhop 
for the prohibition, that the matters contained in the ar- 
ticles exhibited againſt the biſhop before the archbiſhop 
were of temporal copnizance, and not cognixzable before 
the archbiſhop : The firſt of which articles was, that the 
biſhop of St'David's, being incumbent of the church of 
Boroughgreen in the county of Cambridge, covenanted 
with William Brookes for two hundred guineas, to _ 
| him 
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him his curate, and to feſign to him his rectory, when he 
ſhould be requeſted to do it. But by Holt chief juſtice, 
ſimony is an offence by. the canon law, of which the 
common law doth not take notice to puniſh it ; for there 
is not a lk Th the ſtatute of Elizabeth, but of 
buying an ing : Then it would be unjuſt, if 
eclefaſticdd perſons might offend againſt their cecleliaiitcal 
duty in ſuch inſtances, of which the common law cannot 
take notice to puniſh them, and yet the king's bench 
ſhould prohibit the ſpiritual court from inflicting puniſh- 
ment according to their law : The clergy are ſubject to a 
law different from that to which laymen are ſubject; for 

they are ſubject to obey the canons ; for the convocation 
of the clergy 'may make laws to bind all the clerks, but 
not the lay people; and if the clergy do not conform 
themſelves, it will be cauſe of deprivation. 9 
Then the counſel for the biſhop ſaid, that another ar- 
f ticle againſt the biſhop was, that he took exceſſive fees, 
| for conferring orders, inſtitutions, viſitations, and the 
like; which amounts to extorſion: and therefore is pu- 
niſhable by indictment at the common law; and the ra- 
ther, becauſe they ſhew cuſtom for the ſaid fees, and the 
ſpiritual court cannot try cuſtom or not. But it was 
anſwered, and agreed to by the court ; that theſe offences 
in the fpiritual court, and by the canon law, are fimony. 
And by Halt chief juſtice; by the canon law, and of com- 
mon right, no parſon ought to take = thing for chriften- 
ing of children, burials, or the like, but by cuſtom they 
are allowed to take ſomething; and procurations are 
ſuable only in the ſpiritual court, and are merely an ec- 
cleſiaſtical duty; and it is a queſtion, whether the taking 
more for them than ought to be taken, can be extorſion 
at common law; and in the preſent caſe, the matter of 
cuſtom is not in queſtion, for then they ought to have laid 
2 poſitive cuſtom to take ſuch a ſum, which is not here, 
but only that he took more than the uſual fees: but if 
the cuſtom had 'been laid, it ſeemed to him, that a pro- 
hibition would not have lain; becauſe it concerns mere 
eccleſiaſtical perſons and rights, and therefore may be 
founded upon their eccleſiaſtical conſtitutions. 
Then the counſel for the biſhop ſaid, that another ar- 
ticle againſt him was, that he ordained a man, and did 
not adminiſter to him the oaths according to the 1 . 
and yet certified under his epiſcopal ſeal that he had taken 
the .oaths, whereas he had not taken' them ; which is 
puniſhable by the ſtatute of the 1 V. at common law, 
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being 'a breach of the ſtatute. But to this it was an- 
ſwered by the court, that the ſtatute hath made it now 
part of the office of a biſhop, to tender the oaths upon 
ordination; and then the metropolitan may proceed againſt 
2 biſhop, if he doth not obey the ſtatute in this point, for 
proceeding contrary to his office of biſhop, -. : 
Then the counſel for the biſhop argued, that another 
article againſt him was, that he had ordained a man un- 
der age; that the biſhop made his defence and ſaid, that 
the churchwardens had certified to him that he was of 
full age; to which the promoter anſwered, that the certi- 


ficate was forged, for the ſaid churchwardens did not 


certify, and one of them could not write; ſo that this 
article imports forgery, and therefore examinable and pu- 
niſhable at. the common law; and fince the act of unifor- 
mity hath altered the law, they ought to proceed on the 
ſaid act, for ordaining under age. But the court faid, 
that the diſtinction which would anſwer almoſt all theſe 
objections, was this; that as to what relates to the office 
of biſhop, and is againſt his duty as a biſhop, the ſpiri- 
tual court may proceed againſt him, to deprive him, but 
not puniſh him as for a temporal offence : In Caudrey's 
caſe, 5 Co. upon a ſpecial verdict found it appeared, that 
Caudrey was deprived for preaching againſt the common 
prayer; and tho' there was other puniſhment appointed 
by the ſtatute, and not deprivation until the ſecond of- 


. Fence, yet it was held, that the ſpiritual court might pro- 


ceed by their own law, and deprive him for the firſt; it 
being againſt the duty -of his office as a miniſter, and 
they having power to purge their body of all ſcandalous 
members. | _Y 

Another article was, for the abuſe of the charity at 


Brecknock, and for putting out the ſchoolmaſter there, 


and for detaining a deed of exemplification. And a prohi- 
bition was granted as to this article, but denied as to the 
reſt. L. Raym. 447. VV 

A prohibition being denied, the archbiſhop went on, 
and many ſcandalous things were proved againſt the bi- 
Mop of St David's, to the ſatisfaction of the court. But 


when they were going to give judgment, the biſhop, tho 


he had wayed the privilege of his peerage, and had gone 
on ſubmitting to the authority of his judge, yet then re- 
ſumed his privilege. No regard however was had to this 
plea, ſince it was not offered in the firſt inſtance : and 
the archbiſhop pronounced a ſentence of deprivation. 2 
N arn. 656. > 

811 2 Upon 
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Upon this; the biſhop'of St David's appealed to the de- 
legates: and perceiving that were of opinion to 
affirm the ſentence, he moved again for another prohibi- 
tion to be granted to the commiſſioners delegate, to ſtay 
their proceedings in the appeal from the ſentence of the 
archbiſhop; upon a ſuggeſtion, 1. That by the canon 
law, the archbiſhop alone could not deprive a biſhop, 2. 

That the delegates refuſed to admit his allegations. L 
As to the firſt 3 | Holt chief juſtice and the reſt held, that 
an archbiſhop hath power over his ſuffragan biſhops, and 
may deprive them; that tho* there may be a co-ordination 
amongſt the biſhops jure divino, yet there is a ſubordina- 
tion jure eccleſraftico qua humano; not of neceſlity from 
the nature of their offices, but for convenience: and for 

what other purpoſe have archbiſhops been inſtituted by 

eccleſiaſtical conſtitutions? The power of an archbiſhop 
was very. great here in England anciently ; and he had 

the ſame juriſdiction of ſupremacy, as the patriarchs of 
Conſtantinople and other places. The pope uſed to call 
him alterius orbis papam, and he exerciſed the ſame juriſ- 
diction wich him. Theodore, who was archbiſhop not 
long after Auſtin, deprived Winifred biſhop of Vork, for 
the ſaid ſee was not then metropolitical, but ſubject to 
the archbiſhop of Canterbury; and yet at the ſame time 
there was a council held, and Beda commends Theodore 
for it, But afterwards, in the time of Henry the firſt and 
king Stephen, the pope uſurped the authority of the 
archbiſhops; in exchange for which, they became legati 
nati of the pope. And that is the reaſon why this prac- 
tice cannot be found to have been put in uſe for ſo long a 
time. But at this day, by the act of Hen. 8. this juriſ- 
diction is reſtored. It was always admitted that the arch- 
biſhop had -metropolitical juriſdiction, and the biſhops 
ſwear canonical obedience to him; and where there is a 
viſitatorial power, there is no reaſon to queſtion the power 
of deprivation ; for the ſame ſuperiority, which gives him 
power to paſs eccleſiaſtical cenſures upon the biſhops, will 
give him power to deprive, it being only. a different de- 
gree of puniſhment for a different degree of offence. 
And to queſtion the authority of the archbiſhop, is to 
queſtion the very foundations of the government. But 
Holt chief juſtice ſaid, that tho' he was fully ſatisfied that 
the urchbiſhop hath ſuch juriſdiction ; yet he would not 
make that the ground of denying a prohibition in this 
caſe: The matter of the ſuggeſtion is, that the archbiſhop 
is reſtrained by the canon Now, from proceeding TOP 
1 3 
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the aſſiſtance of others: whether he be ſo or not, is mat- 
ter proper for the conuſance of the delegates upon the 
appeal, but is no ground to prohibit them from proceed- 
ing; and it is without precedent, to grant a prohibition 
to the eccleſiaſtical court, becauſe they proceed there 


_ contrary to the canons.” , * | | 
Then it was moved, that the court would grant a man- 


damus to the delegates, to admit the biſhop's allegations ; 


and jt was compared to the caſes where they grant manda- 


mus's to compel 8 of probates of wills, or let - 
ters of adminiſtratio > But by Halt chief juſtice, The 
Ling's bench can a mandamus to them, to com- 
pel them to proceed according to their law: Indeed man- 
damus's are grantable to probate of wills, becauſe 
it concerns temporal right; and to compel the granti 
of letters of adminiſtration, becauſe the ſtatute directs to 
whom they ſhall be granted. But in the preſent caſe a 
mandamus was not granted. noble Y 

V pon the whole, a prohibition was denied by the court; 
and they ordered that the ſuggeſtion be entred on record, 
that the court might enter their reaſons of denial. I. 


After which denial of the prohibition, the biſhop of 
St. David's petitioned the lord chancellor Somers, to have 
a writ of error upon this denial of the prohibition. Who 


having ſome doubt, whether it wauld lie or not, referred 


is to the then attorney general; who certified his opinion 
to be, that a writ of error would lie in this caſe. Upon 


which, the ſuggeſtion was entred upon record, and the 


denial of the prohibition ;- and the writ of error was grant- 
ed, and the whole record brought by the chief juſtice 
into parliament. And afterwards, upon hearing of his 
opinion, the lords of parliament were of opinion, that a 
writ of error would not lie in this caſe. 75 | 
And lord Raymond ſays, that lord chief juſtice Holt 
told him, if the lords had been of opinion, that the pro- 
hibition ought to have been granted, yet he never would 
have granted it. L. Raym. 545. 

And Dr MVatſon was afterwards excommunicated for 
non-payment of coſts; and in Michaelmaſs term in the 
1 An. was brought into the court of king's bench upon an 
babras corpus directed to the ſheriff of Middleſex, in order 


to be diſcharged. To which writ the ſheriff made a long 


return, in which the fipxificavit and excommunicato capiends 
were ſhewn at large; by which it appeared, that the de- 


ſendant was in cuſtody of the ſheriff, being arreſted upon 
mw | an 
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an excommuticato aa , beirig excommunicate for non- 

yment of cofts, in which he was condemned by the com- 
miſſioners delegate. And the return & the habeas corpus 
deing filed (tho the defendant was informed that the fig- 
nificavit was bad, and that by exception taken to it he 
might be diſcharged) his counſel offered a plea ingroſſed, 
and ſigned by counſel, that he long before, and at the 
time of the proſecution was, and now is biſhop of St. 
David's; that he was ſummoned to parliament in the ſe- 
venth year of king William, and fat there as biſhop, as 
appeareth by the record; and ſo concluded in abatement, 
becauſe a capias doth not lie againſt a peer. And the in- 
tent of this plea was, to have the judgment of the king's 
bench upon it, and upon the ſaid judgment to bring a 
writ of error in parliament, where he hoped to have judg- 
ment in his favour as to the right of the biſhoprick, of 
which he was deprived by the archbiſhop. And there- 
fore his counſel inſiſted, that their plea ſhould be received, 
and that they were ready to try it with the attorney gene · 
nl, whether the defendant was biſhop or not; and that 
if be is 1 he is, then a capiat will not 
lie againſt him, e he is a peer of parliament. But 
the court teſuſed at faſt to receive the plea, 1. Becauſe 
the defendant is not in cuſtody of the marſhal 5 and 
therefore he cannot plead fo as he has here. 2. He hath 
not made any conclufion. to his plea, and therefore the 
court doth not know what judgment he deſires. 3. All 
the court held, that biſhops are ſubject to be excommuni- 
cated, and if an excormmunicats capiendo ſhould not lie 
againſt them, there would be a judgment without a power 
of executing it, which is abſurd. ? 

But afterwards the defendant amended his plea, and 
pleaded as in cuftody of the ſheriff of Middleſex. And 
upon the importunity of the defendant's counſel, the plea 
was received, and a day given to the queen's attorney 
general to reply to it, or demur, as he ſhould judge pro- 
per. But the attorney general, not being ready for the 
queen, prayed another day. And afterwards he came 
and declared to the court, that he would not intermeddle 
in the matter. Upon which the court faid, that ſince it 
appeared to them, that the fgnificavit was ill, becauſe it 
did not appear that theſe coſts were adjudged in a cauſe of 
eccleſiaſtical cognizance, they quaſhed the writ of excom- 
municato capiends, and difcharged the defendant, and re- 
fuſed to take- any notice of the plea, IL. Raym. 817. 
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named to the biſhop, and not the dignity or benefice be 
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But Dr Watſon having been promoted by king James 
the ſecond, that party, though aſhamed. of Watſon as a 
corrupt and vicious prelate, yet continued to ſupport him. 
The archbiſhop's juriſdiction was therefore excepted 
againſt in the houſe of lords; under a pretence that he 
could not judge a biſhop, but in a ſynod of the biſhops of 
the province, according to the rules of the primitive times, 
In anſwer to which, it was ſhewn, that from the ninth 
century downward, both popes and kings had concurred 
to bring this power ſingly into the hands of the metropo- 
litans; that it was the conſtant practice in England be- 
fore the reformation ; and by the proviſional clauſe in the 
act of the 25 H. 8. impowering a new body of eccle- 
fiaſtical laws to be drawn, all former laws and cuſtoms 
were to continue in force till that new code was framed; 
which confirmed the power the metropolitan was then 
poſſeſſed of. Nor could the archbiſhop erect a new court, 
or proceed in the trial of a biſhop in any other way than 
in that which was warranted by law or precedent. To 
this no anſwer was made (nor could be made; ) but yet 
the buſineſs was kept up by the biſhop's friends, and at 
laſt dropped, with an intimation that it was hoped the 
ſee would not be filled, till the houſe was better ſatisfied 
of the archbiſhop's authority. 2 Warn. 656. 
But it may not be improper to take notice here, that 
according to ths ſenſe of the canon law, it is not regular 
to ſubject ſuffragans to the cenſure of the! officers of an 
archbiſhop (from that reverence which is due to the epiſ- 
copal office :) And accordingly in the time of archbiſhop 
Cranmer, Nix biſhop of Norwich proteſted againſt the 
proceedings of the archbiſhop's commiſſary in his metro- 
political viſitation ; becauſe it was againſt the dignity of 
a biſhop to be judged or proceeded againſt by a — 5 
Git /. 1006. | et 
5. Every biſhop. (Dr Gibſon ſays) whether created 
or tranſlated,” is bound, immediately after confirmation, 
to make a legal conveyance to the archbiſhop, of the next 
avoidance of one ſuch dignity or benefice, belonging to 
his ſee, as the faid archbiſhop ſhall chuſe and name; 
which is therefore commonly called an option. Of this 
we find early mention in the records of the ſee of Canter- 
bury, among the preſentations, inſtitutions, and colla- 
tions of the archbiſhops ; but with theſe two variations, 
that in ſome places it is ſaid to be due ratione conſecra- 
tionis,z and that anciently the perſon to be promoted was 


Was 


9 


JJ ³¹W¹1Ü AA ²⁰-3A arg Io 


Err 


Yo 


was to be promoted to. But ever ſince archbiſhop Cran- 
mer's time at leaſt, the way hath been, to convey the 
advowſon, either of the firſt dignity or benefice that ſhould 
fall, or of ſome one certain, to the archbiſhop, his exe- 
cutors and aſſigns, at firſt for 3 one years, and after- 
wards for the next | avoidance. But in caſe the biſhop 
dies, or is tranſlated, before the preſent incumbent of the 
promotion choſen by the -archbiſhop«ſhall' die or be re- 
moved, it is generally ſuppoſed, that the option is void : 
inaſmuch as the grantor, ſingly and by himſelf, could 
not convey any right or title beyond the term of his con- 
tinuance in that ſee. Gilſ. 115. 10 bis, 

And if the archbiſhop dies before the avoidance ſhall 
happen, the right of filling up the-vacancy ſhall go to his 
executors or adminiſtrators. As in the caſe of Richardſon 
againſt Chapman and others, Nov. 21. 1759, which was 
thus: Dr. John Potter, late archbiſhop of Canterbury, 
heing poſſeſſed of or intitled to the next preſentation to, 
or diſpoſition of, ſeveral benefices or dignities in the 
church, called by the name of options, under grants from 
the biſnops of the province, by virtue of the prerogative 
of the ſee of Canterbury, did by his will dated Aug. 12. 
1745, bequeath the ſame in the words following, I 
give and bequeath to my executors, all my options, in 


truſt nevertheleſs, that in diſpoſing of the ſaid options, 


regard be had, according to their diſcretion,” to my eldeſt 
ſon Mr Potter archdeacon of Oxford, to my ſons in law 
the huſbands of my daughters, to my preſent and former 
ehaplains and other domeſticks, particularly to Dr Tun- 
ſtall my chaplain, and to Mr Hall my librarian; alſo to 


my „ friends and acquaintance, particularly to the 


reverend Dr Richardſon of Cambridge, who will, I hope, 
in due time, find ſome opportunity to rectify thoſe mif- 
takes in his printed accounts of my dear and moſt honour- 
ed patron archbiſhop Teniſon, of which he has been by 
me advertiſed,” And the archbiſhop appointed Dr Paul, 
Dr Andrew, and Dr Chapman his executors, ten 
Dr Andrew died in the life time of the teſtator. The 
teſtator died in October 1747. And Dr Paul and Dr 
Chapman, the ſurviving executors, proved the will. | 
The benefices and eſtabliſhments in the church, which 
are called options, are of ſuch nature, that if an option, 
happening to be vacant, be not filled up during the con- 
tinuance of the biſhop in the ſame ſee, upon whoſe pro- 
motion ſuch option aroſe to the archbiſhop, ſuch option 


is gone or loſt ; as it would be alſo, if ſuch option ſhould 
not 
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not become vacant before the faid biſhop ſhould die or be 
tranſlated : and in thoſe inſtances, the archbiſhop who 
made the option, if he be living, or- his executors, will 
nat be intitled to preſent to ſuch options. 

- The. ſaid archbiſhop,” before or after making his will, 
had amply provided for his ſaid fon Dr John Potter, and 
his ſons in law, and Dr Tunftall ; and had alfo promo. 
ted Dr Chapman to the value of about 600 l. a year, 

The firſt option that fell, was the treaſurerſhip of the 
cathedral church of Chicheſter. And thereunto Dr Paul 

bis. co-truſtee Dr Chapman, Whereupon the 
ſaid Dr Potter, and the ſons in law of the faid archbiſhop, 
filed: their bill in chancery ; inſiſting, that Dr Potter as 
being firſt named in the will, and after him the ſons. in 
law, were intitled before any others, to be preſented to 
the options, as they became vacant. Dr Paul by his 
anfwer faid, that Dr Chapman having been one of the 
archbiſhop's chaplains, he the ſaid Dr Paul taking into 


conſideration, that in eaſe of his death, the ſole right of 


prefenting ta the options on a vacancy would veſt 
in Dr Chapman, and that Dr Chapman might hy oy 
thereof be hindred from having, any of the options for his 
awn benefit, but that the complainants in the ſaid ſuit or 
any of the other objects named in the teſtator's will might 
at any time afterwards be preſented to all the other op- 
tions on 2 vacancy,— did therefore preſent Dr Chap- 
man to the dignity af the treaſurerſhip of Chicheſter ; and 
further ſaid, that he was willing to join in preſenting the 
ſeveral other perſons named or pointed out by the arch- 
biſhop in his will to the options, as the fame ſhould be 
edme: vacant; and did not intend, in caſe Dr Chapman 
ſhould be eftabliſhed in the treaſurerſhip, to preſent him 
to any other of the options. Dr Chapman likewiſe by 
his anfwer ſaid, that he was willing and deſirous, and 
believed Dr Paul was willing and defarous, from time to 
time, as the other remaining options ſhould become va- 
cant, to prefent thereto the ſeveral perfons named or 
pointed. out by the archbiſhop in his will, according to 
the beſt of their diſcretion, and according to the truſts 
repoſed in them.—And D Chapman was eſtabliſhed in 
the ſaid. treaſurerſkip.. _ 2 i 13 
The fecond option that fell, was a reftory with cure 
of fouls:; of Which no further notice is taken in the re- 


port. | 
After this, De Paul did. 
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The third option (which is the option in 22 
that became vacant, was the precentorfhip of Lincoln. 
Immediately 74 the vacancy, Dr Chapman, who was 
now the only ſurviving executor, waited on the biſhop 
of Lincoln, defiring to be admitted into the office or dig- 
nity of precentor, as patron of that turn, upon his own 
prayer. The biſhop took time to conſider of it; and 
afterwards wrote to Dr Chapman, and informed him, 
that if he the ſaid Dr Chapman had been abſolute patron 
of that turn, he would have admitted him to the precen- 
torſhip upon mg 35 9 but that as it appeared he was 
not ſuch patron, but 

extract of the archbiſhop's will, and a copy of the order 


of the court of chancery relating to the treaſurerſhip of 


Chicheſter, whereupon he might determine whether he 
could properly admit Dr Chapman to the precentorſhip 


or not. * i 

Upen this, Dr Chapman applied to one Mr Venner, 
nephew to the wife of archbiſhop Potter, of whoſe edu 
cation the arehbiſhop had taken particular care, and for 
whom he had expreſſed a great regard, and had promoted 
him to a living of 1001 a year, and expreſſed his inten- 
tion to promote him further. Dr Chapman told Mr 
Venner, he had long intended to ſerve him; and that 
there was then an option vacant, by which he deſigned 
that he ſhould be benefited or ſerved; and then told him 
that the precentorſhip and canonry-reſidentiary of Lincoln 
was become vacant, and talked to him about the nature 
and buſineſs of the precentorſhip, and'told him that per- 
haps the option it ſelf might not be ſuitable to him, ar 
aſked him if he ſhould not like ſomething elſe inſtead 
the option, ' ſuch as his (the ſaid Dr Chapman's) living 
ef Merſham. Mr Venner defired to have the living of 
Merſham, inftead of the precentorſhip. And thereupon 


Mr Venner ſigned a certificate to the biſhop, that Dr | 


Chapman had offered to him the ſaid precentorſhip, but 
that he choſe in lieu thereof, and in the way of exchange, 
certain other preferment more ſuitable to him, then in the 
poſſeſſion of the faid Dr Chapman; humbly requeſting, 
that the biſhop, inſtead of himſelf, would be pleaſed to 
admit Dr Chapman to the precentorſhip. 

About the fame time, Dr Chapman acquainted the 


late Thomas Potter, eſquire, another ſon of the ſaid arch- 


diſhop, that he intended, with the conſent of the biſhop 
of Lincoln, ta take the precentorſhip to himſelf, and to 
refign his living of Merſham to Mr Venner. Upon 

ö which 


only in truſt, he deſired to ſee an 
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And all the defendants, except the biſhop of Lincoln, 


which, Mr Potter objected, that Mr Venner was om 
bachelor of arts, and therefore incapable; of taking a diſ- 


penſation to hold two livings ; and alſo that Dr Chap- 


man was not patron of the ſaid living of Merſham, and 
conſequently that it was not in his power to make the, 
exchange propoſed, without the conſent not only of he 
biſhop of the dioceſe, but alſo of the patron. Unto 
which Dr Chapman replied, that this had been conſi - 
dered and ſettled; and that Mr Venner was to go again 
to the univerſity, and keep as many terms as would enable 
him to take a degree of maſter of arts, which, with a 


_ chaplainſhip to ſome nobleman, would qualify him for 2 


diſpenſation; and that it would be no difficult matter to 
obtain the conſent of the archbiſhop of Canterbury, the 
patron of the living, to exchange Be Chapman's life in 
the; ſaid living, for the life of Mr Venper... And upon. 
Mr Potter's aſking, what was to become of the living in 
the mean time, Dr Chapman replied, that he the ſaid 
Dr Chapman ſhould: keep the poſſeſſion hoth of the pre- 
ecntorſhip. and the living, making a ſtipulated allowance 
thereout to Mr. Menner. 4.1 ler e | 
In the mean time a caveat was entred with the biſhop 
of Lincoln, againſt the admiſſion of Dr Chapman to the 
precentorſhip. Whereupon the biſhop informed Dr 
Chapman, that it was neceſſary he ſhould make a preſen- 
tation. And upon this, Dr Chapman executed a pre- 
ſentation of Mr Venne r. 
Before Mr Venner's offering himſelf to be admitted 
upon the ſaid preſentation, Dr Richardſon filed his bill 
ainſt the ſeveral parties, to wit, Dr Chapman, Mr 
— Dr Tunſtall, Mr Hall, Dr. Potter, Dr Tan- 
ner, Dr Milles, Dr Sayer, and the biſhop of Lincoln; 
charging the ſeveral matters before ſtated, and that the 


firſt and principal view of Dr Chapman was, to obtain 


the precentorſhip to himſelf, without reſigning any pre- 
ferment z and when he found a difficulty in ſo doing, he 
then firſt reſolved to make uſe of Venner, by way of ex- 
change of other preferment of leſs value; that all the 
perſons particularly named in the archbiſhop's will, had 
either from the archbiſhop in his life time, or ſince his 
death by means of his options, received ſome benefit or 
preferment, except him the ſaid Dr Richardſon, who 
had, ſince the archbiſhop's death, altered his printed 


account of the life of archbiſhop Teniſon, agreeably to 


the intimation given him by the archbiſhop in his will: 


were 


- 
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were Yequired' to ſet forth, whether they claimed to be 

eſented to the faid precentorſhip of Lincoln: And it was 
prayed, that the ſaid biſhop of Lincoln might be reftrain- 
ed by injunction, from doing any act for the induction, 
inſtallation, or eſtabliſhment either of Venner, or Chap- 
man, or any other perſon to the precentorſhip, till the 
matter ſhould be determined. A 26; I. 

To which bill the ſeveral defendants put in their an- 
ſwers. And. Chapman and Venner by their anſwers in- 
ſiſted, that Venner was preſented for his own benefit and 
advantage, and without any agreement or promiſe what- 
ſoever for an exchange. But Chapman by his anſwer 
admitted, that he had for twelve months then laſt paſt 
and upwards, had within himſelf an intention of making 
an exchange with Venner for the ſaid option, in caſe Ven- 
ner, after his being admitted, ſhould be willing to make 
ſuch exchange; and believed that the ſaid Venner had 
been, and would in ſuch caſe be willing, to make ſuch 
exchange with him the ſaid Chapman; but that he was 
not abſolutely determined within himſelf, and therefore 


could not ſet forth, in caſe the ſaid Venner, ſhould be 


admitted to the vacant option, and ſhould offer to ex- 
change with him for any preferment of his, whether he 
the ſaid Chapman ſhould or ſhould not comply with ſuch 
offer; and therefore did not know, nor could form any 
belief, whether ſuch their intention was at an end.—And 
the ſaid defendant Venner by his anſwer ſaid, that in caſe 
he had been inducted into and in the poſſeſſion of the ſaid 
vacant option, upon the preſentation made by Chapman, 


without any obſtruction or impediment attending the 


fame; he the ſaid defendant Venner, after ſuch induction, 
ſhould have been willing, and did within himſelf intend, 
to exchange the ſame with the defendant Chapman, for 
his living of Merſham, or ſome other preferment in the 
poſſeſſion of him the ſaid Chapman, in caſe Chapman 


would have conſented thereto: and ſaid, that he was, at 


the time of putting in his anſwer, inclined to believe, that 
he ſhall and doth intend, after his being inducted into and 
in poſſeſſion of the option, to exchange the ſame with the 
defendant Chapman for his living of Merſham, in caſe 
the defendant Chapman would conſent thereto, —And the 
defendants Dr Potter, Dr Sayer, Dr Tanner, and Dr 
Milles, by their anſwers renounced and reſigned all right 
or claim of being nominated or preſented to the ſaid pre- 
centorſhip. And Dr Tanner and Dr Milles ſaid, they 
were the more willingly induced to relinquiſh all "_y or 

claim 
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claim thereto, in ordet to open the way to the platntif, 


whom they knew to be a perſon very much reſpected 

the late atchbiſhop Potter in his life time.—The defen- 
dants Tunſtall and Hall by their anſwers inſiſted on a 
prior right to the plaintiff, under the truſt of the arch - 
biſhop's * being named next after his ſon and ſons 
in law. But not appearing to the appeal afterwards, they 
relinquiſhed thereby their claim. —The biſhop by his an- 
ſwer ſaid, that he was willing to be reſtrained as aforeſaid, 


until the rightſhould be determined. 
_  Aﬀter a full hearing of the cauſe before the lord keeper, 
the 17th, x9th, 20th, and 21ſt days of November, 


1759 his lordſhip, after ſtating the caſe, delivered his 
opinion to the following effect: The arguing of this 
cauſe hath taken up much time, but the merits of it lie 
in a ſmall compaſs, The whole queſtion is reducible to 
this ſingle conſideration, whether the archbiſhop has or 
has not given his options, with any imperative words, 
whereby a right is derived to any of the perſons named in 
his will. This is a particular kind of truſt, in which 

latitude is left to the judgment of the truſtees, It 


is difficult to ſay, whether any of the perſons named were 


intitled or not to any of theſe options jure remediali. Vet 
I have no doubt to ſay, this court would not have ſuffered 
Dr Chapman to have abuſed his truſt, by taking any thing 
to himſelf, Nay I will go farther, and ſay, that if here 
was ſufficient proof, that the defendant Chapman had 
made a bargain with Mr Venner for preſenting him to 
his option, I would ſet aſide ſuch-preſentation with indig- 
nation. I own there is ſtrong foundation of ſuſpicion and 
jealouſy, that ſuch was the original of Venner's merit with 
Chapman: But then it is expreſsly denied both by Dr 


Chapman and Mr Venner, in their anſwers to the bill, 
that there was agreement between them at the time 


of Chapman's preſentation of Mr Venner ; but that it 
was merely a tranſaction to ferve Mr Venner. And I 
muſt give credit to theſe anſwers upon oath, whatever 
may be my ſuſpicions to the contrary. For it would be 
rous, if this court was to make its decrees on jea- 

and ſuſpicions, and not on facts. It is plain, the 
defendant Chapman meant to take this option at firſt to 
himſelf; but when that was checked by the biſhop of 
Lincoln, then the evidence is, that Chapman preſented 
Veaner without any agreement between them for that 
purpoſe, This truſt, in my opinion, is only a perſonal 
confidence, or jus precarium, according to lord Bacan's 
1 | diſtinction 
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giſtinction and definition: And in the Roman law, the 
fidei commiſſuen was precarious, ſo late as till Auguſtus's 
time. By the rules of this court, a requeſt in a will at 
this day is imperative : but then there ought to be a par- 
ticular perſon named and pointed out, who is to take the 
benefit. Ao to theſe 1 themſelves, 2 
right to is not a right of property, but of preroga- 
7 and in their very nature they partake of a truſt, to 
be diſpoſed of for publick utility. In my opinion, the 
archbiſhop has communicated his right to his executors, 
as freely as he would have exerciſed it himſelf; directing 
them at the fame time to have a regard to thoſe he him- 


ſelf had a regard to. But ſuppoſing the defendant Ven- 


ner to be excluded from this precentorſhip, whom muſt 
this court honour with this preferment? There are a 
number of perfons named in the archbiſhop's will : It 
would be impoſſible for this court, to take the perſonal 
merits of each of them into conſideration, as the archbi- 
ſhop and his executors might do, who were perſonally 
acquainted with them. But it has been ſaid; that Venner 
will reſign in favour of Dr Chapman; and ſo by that 
means he will obtain this preferment at laſt to hunſelf : 
But this cannot be done without the intervention of the 
diſhop of Lincoln ; and in ſuch caſe, Dr Chapman would 
take this preferment upon the biſhop's preſentation ; whoſe 
worth and honour I know ſo well, that I am ſure he 
would give no countenance to any tranſattion that was 
wrong. Upon the whole then, the archbiſhop's will is 
reduced to 2 delemma, which neither fide contends for: 
Firſt, If it is to be taken as a rogation or requeſt made by 
the archbiſhop, then I ſee no reaſon why the perſons 


named in the will might not take as they are named in 


the will in -ordine and in ſucceſſion, which is a os. bs 
would not chuſe to ſay ſitting in this court, - that t 
fruits of this eccleſiaſtical prerogative, truſted to the arch- 
biſhop himſelf for purpoſes of publick utility, ſhould be 
doled out by this court to the huſbands of his daughters, 
and ſmelling rankly of marriage brocage, Then, Second- 
» I muſt ſay, this was a full delegation of the archbi- 
op's authority to his executors, and conſequently diſ- 
2 In my opinion, Mr Venner is the propereſt 
object of this option. Dr Tunſtall, as hath been prove 
ad, hath a proviſton of 5001's year; Mr Hall has two 
livings ; Dr Richardſon is mafter of Emanuel college”; 


and Mr Venner, who was a nephew 6 
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"and adopted by the archbiſhop, has a family and -1001 a 
Fear.“ And che bill was diſmiſſed.  _ 
ut on appeal we the houſe of lords by Dr Richardſon, 


Mar. 22. 1760. After 2 full hearing of three days, the 
lords ordered ſo much of the decree as was complained 
of by the appellant to be reyerſed; and that Dr Chapman 
ſhould preſent Dr Richardſon to the precentorſhip, and 
pay the ſaid Dr Richardſon's coſts in the ſaid cauſe in the 


court of chancery. | 


6. The archbiſhop. of the province is intitled to the 
ſeals of a. biſhop: deceaſed. And this is no more than 
a juſt and reaſonable proviſion againſt their being uſed 
to ill purpoſes by executors, or others; to prevent which, 


they are to be broken. Gig.. 133. 


vin. o/ ſuffragan biſbops. 


1. In former times many biſhops had their ſuffragans, 
who were alſo conſecrated as other biſhops were. Theſe, 
in the abſence of the biſhops upon embaſſies, or in multi- 
plicity of buſineſs, did ſupply their places in matters of 


orders, but not of juriſdiction. They were ancient]y call- 


Sees of ſuffragan 
biſhops, 


ed Thorepiſcepi, or biſhops of the country, by way of diſ- 
tinction from the proper biſhops of the city or ſee. They 
were alſo called ſubſidiary biſhops, or biſhops ſuffragan 
(from ſuffragar:, to helpor aſſiſt); and were titular biſhops, 
conſecrated by the archbiſhop of the province, to execute 
ſuch power and authority, and to receive ſuch profits, as 
were limited in their commiſſions by the biſhops or dioce- 
ſans whoſe ſuffragans they were, God, 30. Gibſ. 134. 
Wood b. 1. c. 3. 00 

Alſo, in a leſs proper ſenſe, all the provincial biſhops, 
with reſpect to the archbiſhop, are ſometimes called his 
ſuffragans. | 

2. By the 26 H. 8. c. 14. Foraſmuch as no proviſion hi- 
therto hath been made for ſuffragans, which have been accuſ- 


tomed to be had within this realm, for the more ſpeedy admi- 


niſtration of the ſacraments and other good wholeſome and di- 
veut things and laudable ceremonies, to the increaſe of god's 
honour, and for the commodity of good and devout people, it is 
mac ted, that the tawns of Thetford, Ipſwich, Colcheſter, 
Dover, Guilford, Southampton, Taunton, | Shaftſbury, 
Molton, Marlborough, Bedford, Leiceſter, Cloceſter, 
Shrewſbury, Briſtow, Penretb, Bridgwater, Nottingham, 

rantham, Hull, Huntingdon, Cambridge, ard the towns 
ef. Pereth, and Berwick, St Germains in Cornwal, 18 
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the iſle of Wye, ſhall be taken and accepted for ſees of biſhops 
ſuffragans. I. ; | | 
 Foraſmuch as no proviſion hitherto hath been made] That 

is, by act of parliament ; as had been for archbiſhops and 

biſhops by the 25 H. 8. c. 20. 


The towns of Thetford, &c.] The ſuffragans have their 
ſees in towns; and not in cities, as the biſhops in Eng- 
land have. | . 

3. And every archbiſhop and biſhop, being diſpoſed to have Nomination 7 
any ſuffragan, ſhall name two honeſt and diſcreet ſpiritual per- a ſuffragan bi- 
ſons, being learned and of good converſation, and preſent them _ 
to the Wes by writing under wy eals, making humble re- 

ueft to his majeſty, to give to one ſuch of the ſaid two perſons 
1 J pleaſe 7 Powe fuch 4 —4 "4 and . of 
biſhop of ſuch of the ſees above ſpecified, as he ſhall think moſt 
convement. And the king, upon ſuch preſentation, ſhall have 
power to give him the tile title and name of a biſhop of ſuch 
of the ſees aforeſaid, as he ſhall think convenient; ſo it be 
| within the province whereof the hiſhop that doth name him is, 
| And he ſhall be called biſhop ſuffragan of the ſame ſee. 26 
L H, 8. C. 14. ſ. I, 2. 


Of fuch of the ſees aforeſaid as he ſhall think convenient] 
As there are not ſees for ſuffragans appointed in every 
dioceſe, ſo neither is the king obliged to give the ſuffra- 
gan a title within the dioceſe of the biſhop who doth 
recommend him; but he may (without regard to the 
dioceſe wherein they are to officiate) give them any of 
the titles mentioned in this act: nevertheleſs, generally, 
the titles have been given within the dioceſes they were 
to aſſiſt in. Grbſ. 134. 

4. And after ſuch title, ſtile and name ſo given, the king Mandate for 
ſhall preſent him by his letters patents under the great ſeal, to conſecration. 
the archbiſhop of the province, requiring him to conſecrate the 
ſaid perſon, and to give him ſuch other benediftions and cere- 
monies, as to the degree and office of a biſhop ſuffragan ſhall 
be requiſite. 26 H. 8. c. 14. ſ. 3. 


To the archbiſhop of the province] By the canon law, the 
conſecration was to be by the biſhop, aſſiſted by two 
neighbouring biſhops. (Gidſe. 135. 

. And the * ſhall nominate the ſuffragan, or the Conſeeration of 
Suffragan himſelf that ſhall be nominate, ſhall provide two — di- 
biſhops or ſuffragans to conſecrate him with the archbiſhop, "Pe 
* Hall bear their reaſonable ' coſts, 26 H. 8. c. 14. 

. 7 » 


Vox, I. Q | And 


— 


n 


„r Fat 


* 

1 

i 
TV 
41 
"1 
1 4 
1 
* ; 

f 

7 

5 


k 
! 
| 
4 


226 


His power, | 


And the archbiſhop. having ng. lawful impediment, ſpall 
conſecrate ſuch ſuffragan, within three months next after the 
trtters patents ſhall come to his hands. ſ. 5 | Sf 
6. And the perſon ſo conſecrated, ſhall have ſuch capacity 


| power authority and reputation, concerning the execution of ſuch 


commuſſion as by any of the ſaid archbiſbops or biſhops within 
their dioceſe ſhall be given to the ſaid fuffragans, as to ſuſfra- 
gans of this realm — hath been. uſed and accuſlomed, 

26 H. 8. c. 14. ſ. 4. 


Hlieretofore hath been uſed and accuſtomed] There is no 


doubt, but the perſons received to be ſuffragan biſhops in 


His reſidence, 


England, before the making of this act, were. confined 
to the exerciſe of ſuch powers only, as they had commiſ- 
ſion for from time to time; ſuppoſing the proper biſhop 
not to be wholly difabled by infirmities of body or mind; 
and therefore the limiting them to ſuch commiſſions 
here, was only a continuance of them in their former 


Nate, Gihhſ. 135. 


And their office uſually was, to confirm, ordain, de- 
dicate churches, and the like; that is, to execute thoſe 
things which pertain to the, epiſcopal office: as to juriſ- 
diftion, and temporalties, theſe (in cafe of the infirmi- 
ties of a biſhop in body or mind) were put under the 
management of a coadjuter, conſtituted by the archbiſhop. 
Gi 134, _ | 
And by the ſaid ſtatute of the 26 H. 8. c. 14. it is 
provided, that no ſuch fuffragans ſhall take any profits of the 
Places and ſees whereof they ſhall be named, nor have or uſe 
any juriſdiction or epiſcopal authority withm the ſaid ſees, nor 
within any dioceſe or place, but only ſuch profits juriſdictian 
and authority as ſhall be licenſed and limited. to them by any 
archbiſhop. or biſhop within their dioceſe to whom they ſhall be 
ſuffragans, by commiſſion under their ſeals; and every. arch- 
biſhep and biſbop for their awn peculiar diaceſe, may give 
ſuch commiſſion to 2 fuffragan. as. hath been accuſtomed, 
or as ſhall by them be thought requifite reqſonable and 
convenient and no ſuffragan ſhall. uſe any juriſdiction or- 
dinary, or epiſcopal pawer, otherwiſe, nor longer time than 
22 e limited by ſuch commiſſion; on pain of a premunire. 
7. And the reſidence of him that ſhall be agan over the 
dioceſe where he Foe Fd EEO ſhall K him for his 
reſidence as ſufficiently as if he were reſident upon any other bis 
benefice, 26 H. 8. c. 14. ſ. 7. | 


_ 8. And 
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8. And ſuch ſuffragan exerciſing the ſaid office by ſuch com- May hold two 
miſſion as afdreſaid, for the better maintenance of his dignity living. 
may have two benefices with cure. 26 H.8. c. 14. ſ. 8. 

9. Suffragans have been now diſuſed for many years; Suffragans diſ- 
and indeed they are not now ſo neceſſary, as they were v4. 
in the times of popety; the biſhops then having much 
more employment, in the matter of benedictions, conſe- 
crations,” and the like: nevertheleſs, ſuffragans may ſtill 
be of great uſe, eſpecially ſometimes in the article of 
confirmation; where the dioceſes are very large, and the 
dioceſan perhaps very infirm. 

In king Charles the ſecond's declaration touching ec- 
cleſiaſtical affairs; immediately before his reſtoration, one 
head is as follows: Becauſe the dioceſes, eſpecially 
ſome of them, are thought to be of too large extent; we 
will appoint ſuch number of ſuffragan biſhops in every 
dioceſe, as ſhall! be ſufficient for the due performance of 
their work. Gib/. 134. 4 | 

IX. Of coadjutors. 

It was an ancient cuſtom in the church, that when a 
biſhop grew very aged, or otherwiſe unfit to diſcharge 
the epiſcopal office, a coadjutor was taken by him or giv 
e firſt, in 2 to ln but in Eier 
times only to be an aſſiſtant during life; WY chief- 
ly of juriſdiction, as in collating to benehces, grantin 
mſtttutions, diſpenſations, and the like : and in this — 
it was not 1 ſuch coadjutor We be epi- 
ſcopally ordained. But the duties merely epiſcopal, as4 
the e. err orders, confirmation, and NN of j 
divers kinds, were in ſuch caſe committed to the ſuffra-} 
gan biſhop, as hath been ſaid. And this was the prac- 
tice here in England eſpecially : The two ends, of or- 
ders, and of juriſdiction voluntary, in caſe of the inabi- 
lity of a biſhop, were anſwered by two ſeveral perſons ; 
the firſt under the name of ſuffragan, and the ſecond un- 
der the name of coadjutor. Gif. 3 37. : | 

In the canon law, direction is given for a coadjutor 
alſo to an archdeacon; and in our eccleſiaſtical records, 
there are many inſtances, modern as well as ancient, of 
coadjutors given to other dignitaries, and alfo to incum- 
bents of benefices. Gibſ. 137. | 
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Blaſphemy. See Pꝛokaneneſs. 
Bona notabilia. See Uillg. 
Bond of reſignation. See Sfmony. 
Books belonging to the church. See Church. 


Books belonging to parochial libraries. See 
Libzary. 


| Bolcage. 
DSCAGE (perhaps from Bene, to feed) ſeemeth to 
I be that food which wood and trees do yield unto cattle, 
as of the leaves and croppings; and herein differetk 
from pannage, which conſiſteth of the fruit of ſuch tre 


as acorns, crabs, or maſt; which, as yielding a tithe, 
are treated of under the title Tithes, 


Boundaries of Pariſhes. See Pariſh, 


Brawling in the church or church- yard. See 
Church. 


Bꝛiefs. 


Y the 4 Ar. c. 14. When letters patents, com- 
monly called briefs, ſhall be iſſued out of chan - 
cery, copies thereof to the number required by the pe- 
titioners, and no more, ſhall be printed by the printer 
of the queen, her heirs or ſucceſſors, at the uſual rates 
for printing. 

2. The printer ſhall deliver the ſame to ſuch perſons 
only, as ſhall by the conſent of a majority of the petition- 
ers undertake the laying or diſpoſing of them, 

3. The undertaker ſhall give to the printer a receipt 
for the ſame, expreſſing therein the number of copies; 
which printer ſhall forthwith deliver the receipt, or an at- 
teſted copy thereof, to the regiſter of the court of chan- 
cery, to be filed there, | 5 
18 4 The 
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4. The undertaker ſhall next cauſe all the printed co- 
pies to be indorſed, or marked, in ſome convenient part, 
with the name of one truſtee (or more), written with his 
own hand, and the time of ſigning. 
5. And he ſhall alſo cauſe them to be ſtamped with a 
proper ſtamp, to be made for that purpoſe, and kept by 
the regiſter of the court of chancery, And if any per- 
ſon ſhall counterfeit the ſtamp, he ſhall be ſet in the 
pillory for an hour. e 
6. This done, he ſhall with all convenient ſpeed fend 
or deliver them to the churchwardens or chapelwardens, 
and to the teachers and preachers of every ſeparate con- 
gregation, and to any perſon who hath taught or preach- 
ed among quakers. —_ 
7. Which perſons, immediately after receipt, ſhall in- 
dorſe the time of receiving, and ſet their names, 
8. Then the churchwardens or chapelwardens ſhall 
forthwith deliver them to the miniſter. 
+ 9. And the miniſters, on receipt, ſhall indorſe the time, 
and ſet their names. | 
10. Then the micnſters (and teachers reſpectively), in 
two months after receipt, ſhall on ſome ſunday, imme- 
diately before ſermon, openly read or cauſe them to be 
read to the congregation, 
11. Then the churchwardens and chapelwardens (and 
teachers and others to whom they were delivered) ſha)! 
collect the money that ſhall be freely given, either in 
the aſſembly, or by going from houſe to houſe, as the 
briefs require. 4 5 
12. Next; the ſum collected, the place where, and 
time when, ſhall be indorſed fairly written in words at 
length, according to the form to be printed on the back 
of each brief, and ſigned by the miniſter and churchwar- 
dens, or by the teacher and two elders or two other ſub- 
{tantial perſons of ſuch ſeparate congregation. 
13. Afterwards, on requeſt of the undertaker (o 
other perſon by him lawfully authorized), which ha 
is required to make within ſix months after the briefs a 
were firſt delivered into the reſpective pariſhes, on pain 
of 20 l, to be recovered by action at law, — the 
churchwardens and teachers ſhall deliver to him the 
briefs ſo indorſed, and the money thereon collected, ta- 
Ling his receipt for the ſame in ſome book to be kept tor 
that purpoſe, 
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14. Every miniſter, curate, teacher preacher, church- 
warden, chapelwarden, and quaker, refuſing or ne- 
glecting to do any rk above required, {ſhall for- 
feit 201; to be recovered by action of debt, bill, plaint, 
or information. IF: 

15. And in every pariſh, or chapelry, and ſeparate 
congregation, a regiſter ſhall be kept by the miniſter or 
teacher, of all monies collected by — of ſuch briofy, 
therein alſo inferting the occaſion of the brief, and the 
time when collected; to which all n at all times 
may reſort without fee. 

16. And the undertaker ſhall enter in a book the 2 
ber of briefs ; when ſigned, and ſent, and whither, and 
when received back. 
317. And the briefs ſo received back Mall be depoſited 
by him with the regiſter of the court of chancery. And 

the Whole number ſhall not be returned, the under- 
taker for every one not returned (thro default of him or 
his agents) ſhall forfeit 50 ; unleſs he ſhall prove that 
it was loſt or deſtroyed by inevitable accident: and mal 
pay the money collected thereon. 

18. And the undertaker, in two W onths after he fon 
received the money, and after notice thereof to the ſuf- 
ferers, ſhall account before a maſter in chancery ; and 
ſhall be allowed all juſt charges. 

19. And if any ſhall purchaſe or farm charity money 
on briefs ; ſuch contract ſhall be void, and the purcha- 
ſer ſhall forfeit 5001, to be recovered by action at law; 
the ſame to be applied (as alſo the other penalties) to the 
uſe of the ſufferers. 


The uſual charges of ſuing out a brief, with the 


collections thereupon, may be beſt moi from an 
inſtance given. 


For 


Bzieks. | 


For the parti church of Ravenſtondale in the county of 


Weſtmorland. | 

3 e 
Lodging the certificate — o 56 
Fiat and fighning —— — 19 4 2 
Letters patent 1 
Printing and paper —— — 16 00 
Teller and porter —— — © 5 o 
Stamping — 13 12 6 
Copy of the brief —— — 0 50 
Portage to and from the ſtampers 0 5 © oY 
Matts &c. for packing — 0 40 
Portage to the waggons — 0 40 
Carriage to the undertaker at Stafford 1 11 6 
Poſtage of letters and certificate —— 0 4 8 
Clerks fees — — 2 20 


BS 

5 Total of the patent charges —— 76 3 6 

Salary for 9986 briefs at 6 d. each — 249 13 0 

Additional ſalary for London —— — 5 000 

330 16 6 

| Thy A 14 6 
Collected on 9986 briefs — 614 12 9 
| Charges —— 330 16 6 
Clear collection 283 16 3 


Collections —— 9986 . 
Blanks —— $03 


Tue whole charges 


Total number of briefs 10489 


Bzuera. 


B RUE RA, in the french bruyere, in domeſday book 
called brueria, is an unprofitable kind of ground, 
but not wholly barren ; for thereon ſheep and beaſts will 
browſe : and ſome poor people apply the flags and turfs 
thereof for fewel. And this kind of heath ground can- 
not without great ſkill, charge, and induſtry be convert- 
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ed to tillage; and therefore by the ſtatute of the 2 & 3 
Ed. 6. c. 13. it is diſcharged from the payment of hay 
and corn tithes for ſeven years after the improvement, 
It ſendeth a flower in autumn (when all others ceaſe) 


which bees do exceedingly covet. Some ſay it is a 


kind of wild tamariſks, And in Lincolnſhire, a reli- 


gious houſe was called Temple bruer ; becauſe it was ſeat- 


ed in the heath. 1 
And this is no other than what in the northern parts 
of England is called ling. | 
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| Buggery. * 


1. D UGGERY is is a deteſtable and abominable fin, 
committed by carnal knowledge, againſt the or- 
dinance of the creator and order of nature, by mankind 
with mankind or with brute beaſt, or by womankind with 
brute beaſt. 3 Int. 58. 4 
2: By the 25 H. 8. c. 6. Foraſmuch as there is not 
ſufficient and condign puniſhment appointed by the 
ws, of this realm, for the deteſtable and abominable 
vice of buggery committed with mankind or beaft ; it 
is enacted, that the ſame offence ſhall be felony without 


benefit of clergy: and the juſtices of the peace ſhall 


have power to hear and determine the ſame, as in caſes 
of other felonies. | 

3. If the party buggered be within the age of diſ- 
eretion, it is no felony in him, but in the agent only, 


Inft. 59. | 
: 4. The ſtatute making it felony generally, there may 
be acceſſaries both before and after. 1 H. H. 670. 
But thoſe that are preſent, aiding and abetting, are 
all principals. Id. | 
And altho' none of the principals are admitted to their 
Tlergy, yet acceſſaries both before and after are not ex- 
cluded from clergy, 14. 1 | | 
5. By the 22 G. 2. c. 33. Art. 29. If any perſon in 
the fleet ſhall - commit the unnatural and deteſtable fin 
of buggery or ſodomy, with man or beaſt; he ſhall 
be punithed with death, by the ſentence of a court 
martial. 8 
6. This crime is excepted out of the act of general 
pardon, of the 20 G. 2. c. 52. * 
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7. In the caſe of Higgen and Coppinger, T. 9 C. where Prohibition, 
the defamation, for which ſuit was depending in the 
ſpiritual court, was buggery, and prohibition prayed; 
the court granted it, by reaſon that the offence was 
made felony; and, there being no ſaving in the act for 
the ſpiritual juriſdiction, the ſpiritual court could not 
have cogniſance of the principal offence, nor by con- 
ſequence of the defamation ariſing from it. . Jones 
320. Gil. 1080. J 
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BTB bulla, was a brief or mandate of the pope 
or biſhop of Rome; ſo called from the ſeal of 
lead, or ſometimes of gold, affixed to it. To procure, 
publiſh, or put in ure any of theſe, is by act of par- 
liament made high treaſon, X 
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k, A® to the original of burying places, many writers Original of bus 
have obſerved, that at the firſt erection of churches, iat places. 
no part of the adjacent ground was allotted for inter- 
ment of the dead, but ſome place for this purpoſe was 
appointed at a farther diſtance. - Eſpecially in cities and 
populous towns, where agreeable to the old roman law 
of the twelve tables, the place of inhumation was with- 14 
out the walls, firſt indefinitely by the way fide, then 
in ſome peculiar incloſure aſſigned to that uſe. There- 
fore the roman pontifical, amongſt other inventions, is 
in this matter convicted of error, that it makes pope Mar- 
cellus under the tyrant Maxentius appoint twenty five 
churches in Rome to bury martyrs in; when at that time 
laws and cuſtoms did forbid all burial within the city. 
Hence the Auguſtine monaſtery was built without the walls 
of Canterbury (as Ethelbert and Auguſtine in both their 
charters intimate) that it might be a dormitory to them 
and their ſucceſſors the kings and archbiſhops for ever. in 
This practice of remoter burials continued to the age af 1 
; Gregory | 
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9 Burlal. 
Grepory the great, when the monks and prieſts begin- 
ning to offer for ſouls departed, prorured leave for their 


greater eaſe and profit, that a liberty of ſepulture might be 


Burying in the 


church. 


a ſufficient argument of 


in churches, or in places adjoining to them. This nity. 
cenary reaſon ſectnb to be acknowledged by pope Gre. 
gory himſelf, whilſt he allows, that when the patties de. 
ceaſing are not burdened with heavy ſins, it may then 
be a benefit to them to be buried in churches, becauſe 
their friends and relations as often as they tome to theſe 
ſacred places, ſeeing their graves, may remember them, 
and pray to god for them. After this, Cuthbert archbi- 
ſhop of Canterbury brought over from Rome this practice 
into England about the year 750, from which time they 
date the original of church ards in this iſland. This was 
the learned Sir Henry Speiman, 
to prove an inſcription at Glaſtenbury to be a later for- 
gery, becauſe it pretends dominus ecclgſiain ihſam cum ceemi- 
terio dedicarat, whereas there was no ccemitery in Eng- 
land till above 700 years after the date of that fiction. 
The practice of burying within the churches, did in- 
deed (tho* more rarely) obtain before the uſe of church- 
yards, but was by authority reſtrained, when church- 
yards were frequent and appropriated to that uſe. For 
among thoſe canons which ſeem to have been made be- 
fore Edward the confeſſor, the ninth bears this title, De 
non ſepeliendo in eccleſiis, and begins. with a confeſſion that 
ſuch a cuſtom had prevailed, but muſt be now reform- 
ed, and no ſuch liberty allowed for the future; unlek; 


the perſon be a prieſt or ſome holy man, who by the 


merits of his paſt life might deſerve ſuch a peculiar fa- 
vour. However, at the firſt it was the nave or body of 
the church, that was permitted to be a repoſitory of the 
dead, and chiefly under arches by the ſide of the walls. 
Lanfranc archbiſhop. of Canterbury ſeems to have been 
the firſt who brought up the practice of vaults in chan- 
cels, and under the very altars, when he had rebuilt 
the church of Canterbury about the year 1075. Ken. 
Par. Ant. 592, 593. n 

2. No perſon may be buried in the church, or in any 
part of it, without the conſent of the incumbent. In 
ſome of the foreign canons, it is ſaid, without conſent of 
biſhop and incumbent ; in others, without conſent of bi- 


x ſhop or incumbent. But our common law hath: given 


this privilege to the parſon only, excluſive of the biſhop, 
in a reſolution in the caſe of Frances and Ley, H. 12 J. 
(Cro. Ja. 367) that neither the ordinary himſelf, nor the 

3 church- 
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Burial. 


churchwardens, can grant licence of burying to any 
within the church, but the parſon only; becauſe the ſoil 
and freehold of the church is only in the parſon, and in 
none other. Which right of giving leave will appear 
to belong to the parſon, not as having the freehold 
(at leaſt not in that reſpect alone), but in his general 
capacity of jncumbent, and as the perſon whom the ec- 
cleſiaſtical Jaws appointed the judge of the fitneſs or un- 
fitneſs of this or that perſon, to have the favour of be- 
ing buried in the church. For anciently (as was ſaid) 
the burying not only in temples and churches, but even 
in cities, was exprefly prohibited. And afterwards when 
the burying in churches came to be allowed and prac- 
tiſed, the canon law directeth, that none but perſons of 
extraordinary merit ſhall be buried there; of. which me- 
rit (and by conſequence, of the reaſonableneſs of grant- 
ing or Cenying that indulgence) the incumbent was in 
reaſon, the moit proper judge, and was accordingly fo 
conituuted by tne laws of the church, without any re- 
gard to. the conumon law notion of the freehold's being 
in him, which if it proves any thing in the preſent caſe, 
proves too much; that neither without the like leave, 
may they bury in the churchyard, becauſe the freehold 
of chat is alſo declared to be in him. Gibſ. 453. 

Upon the like foundation of freehold, the common law 
hath one exception to this neceſſity of the leave of the 
parſon ; namely, where a burying place within the church 
is preſcribed for as belonging to a manor houſe, the free- 
hold of which. they fay is-in the owner of that houſe, and 
that by conſequence he bath a good action at law, if he 
is hindred to bury there. Gib/. 453. 

Yet nevertheleis, the churchwardens alſo by cuſtom 
may have a fee for every burial within the church ; 
2 the pariſh is at the charge of repairing the floor. 

atf. c. 39. 

ut there is good reaſon, that any pariſhioner, at 
his diſcretion, ſhall not have the liberty of burying 
there: eſpecially upon account of the health of the 
— to be aſſembled there for religious wor- 
p. 


3. The reaſon given by Gregory the great, why it Burying in the 
uried within the precincts of churchyard, 
the church, than at a diſtance, was, becauſe their neigh+ 


was more profitable to be 


rs as often as they come to thoſe ſacred places, re- 
membring thoſe whoſe ſepulchres they behold, do put 
forth prayers for them unto god, Which reaſon was 
afterwards 
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236 Bu rial. 
afterwards transferred into the body of the canon law. 
And this ſuperſtition of praying for the dead, ſeems to 
have been the true original of churchyards, as encom- 
paſſing, or adjoining to the church. ich being laid 
out and inclofed. for the common burial places of the re- 
ſpeQive pariſhioners, every pariſhioner hath and always 
had a right to be buried in them. Gibſ. 453. 

For by the cuſtom. of England, 'any perſon may be 
buried in the churchyard - of the pariſh” where he dies, 
without paying any thing for breaking the ſoil. © Degge 
NA. 14. | | 

But ordinarily it ſeemeth, that a perſon may not be 
buried in the churchyard of another 'pariſh than that 
wherein he died, at leaſt without the conſent” of the pa- 

. riſhioners or churchwardens, whoſe parochial right of 
burial is invaded thereby, and perhaps alſo of the in- 
cumbent whoſe ſoil is broken: As in the caſe of the 
churchwardens of Harrow on the hill, it is ſaid, that up- 
on a proceſs againſt them ſome years ago, for ſuffering 
ſtrangers to be buried in their churchyard, .and their 
appearing and confeſſing the charge they were admo- 
niſned by the eccleſiaſtical judge, not to ſuffer the ſame 
for the future. | 

But where a pariſhioner dieth in his journey, or 

. otherwiſe, out of the pariſh, perhaps it may be other- 
wiſe: As it ſeemeth to be, where there is a family 
vault or burying place, in the church, or chancel, or 
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ile thereof. 4] 
Whether burial 4. By the civil law, dead bodies ought not to be hin- p. 
eee dred from burial for debt, as vulgarly ſuppoſed; which a 
| g ſeemed to be allowed by the law of the twelve tables. hi 
Mood Civ. L. 143, 144. 2 Domat, 628. 
And Lindwood ſays, heretofore the law was, that the 
burial of a dead perſon might be delayed for debt ; but af 
this was afterwards aboliſhed ; for death diſſolveth al! di 
things; and albeit a man in his life time may in ſome qu 
caſes be impriſoned for debt, yet his dead body ſhall not tie 
be diſturbed. Lind. 278. ö re 
And this ſeemẽth to be implied in the ſtatute of the m. 
32 G. 2. c. 28. which requires the bailiff arreſting any co 
perſon for debt, not to carry him to any alehouſe or other 
ſuch place without his free. conſent; and requires the th 
bailiff to deliver to the perſon arreſted, a copy of the thu 
clauſes in the ſaid act relating to arreſts; and many other bu 
ſuch particulars: none of which are in any reſpect appli- ” 


cable to a dead perfon, 
| | But 
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Burial. 
But altho' the interment of a dead perſon may not be 
hindred for debt, yet after attainder for treaſon or felony, 
and before execution, a perſon, tho' in ſome reſpects he 
is ſaid to be civiliter mortuus, yet is liable to be charged at 
the ſuit of his creditors. As was the caſe of Æneas Mac- 
dmald, attainted of treaſon committed by him in the year 
1745. Upon which occaſion Sir Michael Fefter obſerves, 
that the perſon of a man under attainder is not abſolutely 
at the diſpoſal of the crown. It is ſo for the ends of 
publick juſtice, but for no other purpoſe. The king may 
order execution to be done upon him according to law, 
notwithſtanding he may be charged in cuſtody at the ſuit 
of creditors, But till execution is done, his creditars 
have an intereſt in his perſon for ſecuring their debts. 
And he himſelf as long as he liveth, is under the protec- 
tion of the law. To kill him without warrant of law is 
murder; for which the murderer is liable to a proſecu- 
tion at the ſuit of the crown, and likewiſe to an appeal 
at the ſuit of the widow. For tho? his heir is barred by 
the attainder, which corrupteth his blood, and diſſolveth 
all relations grounded on conſanguinity, yet the relation 
grounded on the matrimonial contract continueth till 
death, And if a perſon under an attainder be beat or 
maimed, or a woman in the like circumſtances raviſhed, 
they may, after a pardon, maintain an action or appeal, 
as their caſes reſpectively may require. And tho' before 
a pardon, they are diſabled to ſue in their own names, 
there ſeems to be no doubt but that they are intitled to 
proſecute, according to the nature of their reſpective caſes, 
in the name of the king ; who will do equal right to all 
his ſubjects. Foſter's Crown law 62. 


In the ſame year 1745, a remarkable caſe happened 
after the rebel afſizes at Carliſle, where ſome of the rebels 
died after their attainder, and before execution. The 
queſtion was, Whether they ſhould be admitted to chriſ- 
tian burial? And the then lord biſhop of the dioceſe 
requeſted the opinion of a very learned gentleman ; who 
made the following remarks and extracts for his lordſhip's 
conſideratien: 

It is certain, that after execution, the bodies being at 
the king's diſpoſal, are, for the publick example, and for 
the greater terror unto others, never admitted to chriſtian 


church of England from two ancient canons, by the for- 


mer of which it is ordained as follows: Concerning thoſe 2 f 4 : 24 1 
1 who 4.707. * \ | 


*. 


burial F and this ſeemeth to have been the law of the . 2 fk. Ae 
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Burial: _ 


wha by any fault mfiiet death upon t es, let there be 1 
commemoration of them in the oblation; as likewiſe for them 


who are puniſhed for their crimes; nor ſhall their corpſes ba 


carried unto the grave with pſalms. By the latter — If am 


A. D. 963. No. 24. 


But before execution, the cafe ſeemeth to be different. 
Mr. Hawkins ſays, the judgment in high treaſag is, that 
he ſhall be carried {back to the place from Mence he 
came, and from thehee be drawn to the place of execu- 
tion, and be there hanged by the neck, and cut down 
alive, and that his entrails be taken out and burnt before 
his face, and his head cut off, and his body divided into 
four quarters and diſpoſed of at the king's pleaſure. 2 Hay, 
nd lord Cole fays ; Albeit judgment be given againſt 
a man in caſe of treaſon or felony, yet his body is not 
forfeited to the king, but until execution remaineth his un; 
and therefore before execution, if he be flain without au- 
thority of law, his wife ſhall have an appeal; for not- 
withſtanding the attainder he remained her huſband. 3 
Inſt. 215. | 

So if a man commit treaſon, and after judgment be- 
come of non ſane memory, he ſhall not be executed ; for 
it cannot be example to others. 3 If. 4. 

do if the gaoler keep a priſoner more ſtraightly than he 
ought of right, whereof the priſoner dieth, this is felony 
in the gaoler by the common law; and this is the cauſe, 
that if a priſoner die in priſon, the coroner ought to fit 


upon him. 3 Inf. gr. | 


And particularly that the church admitteth ſuch perſons 
-to chriftian burial, ſeemeth ſomewhat evident, in that ſhe 
admits them to the receiving of the holy- communion, 
and other rites of the church, during the time of their 
condemnation, and approves of the miniſters of the church 
of England attending them to the laſt extremity, —And 
"theſe rebels were admitted to chriſtian burial. 
5. By the 30 C. 2. fl. 1. c. 3. For the encouragement 
the woollen. manufactures, and prevention of the ex- 
* L portation 
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Burtal: 
portation of money for the importing of linen, it is en- 
acted, that no corps of any perſon ſhall be buried in any 
ſhirt ſhift ſheet or ſhroud or any thing whatſoeves made 
or mingled with flax hemp ſilk hair gold os filver, or in an 
ſtuff or thing, other than what is made of ſheep's 
only; on pain of 5 l. / 3. 2005 

And all perſons in holy orders, deans, parſons, deacons, 
vicars, curates and their ſubſtitutes, ſhall take an account 
and keep a regiſter of every perſon buried within their 
reſpective precincts, or in ſuch common burial places as 
their reſpective pariſhioners are uſually buried; and o 
of the relations of the party deceaſed, or other credit 
perſon, ſhall within eight days next after the interment, 
bring an affidavit in writing under the hands and ſeals of 
two or more witnefles, and under the hand of the magiſ- 
trate or officer before whom the fame was ſworn (for 
which nothing ſhall be paid), to the miniſter or parſon, 
that the ſaid perſon was not put in wrapt or wound up or 
buried, in any ſhirt ſhift ſheet or ſhroud, made or mingled 
with flax hemp filk hair gold or filver, or other than what 
is made of ſheep's wool only; or in any coffin lined: or 
faced with any cloth. ſtuff or any other thing, made or 
mingled with flax hemp ſilk hair gold or filver, or any 
other material, but ſheep's wool only: And if no relation 
of the party buried or other perſon ſhall bring an affidavit 
as aforeſaid to the parſon or miniſter within the time afore- 
ſaid, then the goods and chattels of the party deceaſed 
ſhall be liable to the ſaid forfeiture of 51; to be levied by 
way of diſtrefs and ſale thereof, by warrant of the chief 
magiſtrate in a town corporate, or any juſtice of the 
peace; or in default thereof, by like diſtreſs and ſale of 
the goods of the perſon in whoſe houſe the party died, 
or of any that had a hand in putting ſuch perſon into any 
ſhirt ſhift ſheet ſhroud or coffin contrary. to this act, or 
did order or diſpoſe the doing thereof; and in cafe ſuch 
perſon were a ſervant, and died in the family of his maſ- 
ter or miſtreſs, the ſame ſhall be levied on the goods of 
ſuch maſter or miſtreſs; and if ſuch perſon died in the 
* his father or mother, then the ſame to be levied 
on goods of ſuch father or mother: which faid 
forfeiture ſhall be levied paid and allowed out of the 
eſtate of the deceaſed perſon, before any ſtatute judgment 
debt legacy or other duty whatſoever. /. 4. 

The ſaid affidavit to be made or taken before a juſtice 
of the peace, or maſter of chancery, mayor or other chief 
officer of the city county borough corporation or market 

town 
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town, where the party was buried; who ſhall adminiſter 
the ſaid oath, and atteſt the ſame-under their hands upon 
ſuch affidavit gratis: And if no ſuch affidavit ſhal} be 
brought to the miniſter where the party was buried with- 
in eight days, ſuch miniſter ſhall forthwith give or cauſe 


notice thereof to be given in writing under his hand, to 


the churchwardens or overſeers of the poor of ſuch pa- 


- Tiſh ; who ſhall within eight days after ſuch notice, re- 


pair to the chief magiſtrate in a town corporate, if ſuch 
party was buried there, or elſe to any juſtice of the peace, 
who upon the certificate thereof from ſuch miniſter, ſhall 
forthwith grant a warrant for the levying the forfeiture: 
Half of which forfeitures ſhall be, to the poor of the pa- 
riſh where the party ſhall be buried, and half to him that 
ſhall ſue for the ſame ; to be recovered by warrant of the 
chief magiſtrate or any juſtice of the peace, in the ci 

town corporate or county where ſuch party was buried, 
7 And if any miniſter ſhall neglect to give notice to the 
churchwardens or overſeers of the poor as aforeſaid, or 
not give unto them a note or certificate under his hand 
teſtifying that ſuch affidavit and certificate was not brought 
to him within the time limited; or if the churchwardens 
or overſeers of the poor ſhall not within eight days after 
the receipt of ſuch certificate, repair to ſuch chief ma- 
giſtrate or juſtice of the peace with ſuch certificate, and 
thew the ſame to him, and demand his warrant thereupon 
for levying the forfeiture ; and if ſuch chief magiſtrate or 
juſtice of the peace ſhall neglect his duty in not ifluing 
his warrant for levying the ſame : he ſhall forfeit 51, to 
be recovered by him that ſhall ſue, with full coſts, ſo as 
the ſuit be commenced within fix months ; one fourth to 
the king, two fourths to the poor of the pariſh where the 
offender ſhall dwell, and one fourth to him who ſhall ſue, 
F And the miniſter of every pariſh ſhall keep. a regiſter, 
in a book to be provided at the charge of the pariſh, and 
make a true entry of all burials within his pariſh, and of 
all affidavits brought to him as aforeſaid ; and where no 
ſuch affidavit ſhall be brought to him within ſuch time, he 
Mall enter a memorial thereof in the ſaid regiſtry, againſt 
the name of the party interred, and of the time when he 
notified the ſame to the churchwardens or overſcers of the 


| poor, . . | 


And when the overſeers do give up their accounts to 
the juſtices, they {hall give an account of the name and 


quality 
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quality of every perſon interred within the pariſh from the 
time of their formet account, and of ſuch certificates . as 
came to their hands from the miniſter of the ſaid pariſh, 
and of their levying the penalties, and of the diſpoſal 
thereof : on pain of 51. by warrant of diſtreſs by the ſaid 
juſtices or two of them: and no account of the ſaid over- 
ſeers of the poor ſhall be allowed, until they ſhall there- 
in account for the burials within their reſpective pariſhes 
as is before directed. ſ. 8. | | 

Provided, that no penalty ſhall he incurred by reaſon 
of any perſon that died of the plague. ſ. 9. 

And by the 32 C. 2. c. 1. Where no juſtice of the 
peace ſhall reſide or be to be found in any pariſh where 
any perſon ſhall be interred; the parſons vicars and 
curates in every pariſh or chapel of eaſe, within the 
county where any party ſhall be interred (except .onl 
the parſon vicar and curate of the pariſh or chapel of eaſe 
where the party is interred) ſhall adminiſter the ſaid oaths 
or affidavits, and atteſt the ſame under their hands gratis, 
. 3. | 


Form of the aforeſaid affidavit. 
Weſtmorland. * it remembred, that on the day of 


| A. W. of ———— yeaman, 
and B. W. EO yeoman, being two credible perſons, do 
make oath, That A. D. late of in the pariſh of —— 


in the county aforeſaid, on the —— day of this preſent month 
0 — was not put in, wrapt or wound up, or buried 
in any ſhirt, ſhift, ſheet, or ſhroud, made or mingled with 
flax, hemp, filk, hair, gold, or filver, or other than what is 
made of ſheep's wool only, or in any coffin lined or faced with 
any cloth, ſtuff, er any other thing whatſoever made or mingled 
with flax, hemp, ſilk, hair, gold, or „ or any other ma- 
terial but ſheep's wool only. TT 


A.W. 

: B. W. 
worn before me, being one of his majeſly"s 
Hui of the fr fir I. fond ory 
lor, vicar of in the ſaid coun- 
ty, there being no juſtice of the peace re- 
ſiding (or to be 2 in the ſaid pa- 
7% —1 the day and year above- 


aid; | J. p. 
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refuſe burial, 


| Minifter not to 


Burial. 


Form of the miniſter's notice of the affidavit not 
N being brought. 


5 To the churchwardens and overſeers of 
Weſtmorland. ö the poor of the pariſh of — in the 
| ſaid county. Tre 


7 A. M. miniſter of the pariſh of 2 in the 
county aforeſaid, do hereby give you notice, that on the —— 
day of the body of A. D. was buried within the ſaid 
pariſh, and that no perſon whatſoever hath brought to me any 
affidavit purſuant to the flatute made for burying in woollen, 
Witneſs my hand, the —— day of 


4 
i ws 4 


W ” 


6. Can, 68. No miniſter ſhall refuſe or delay, to bury any 
corps that is brought to the church or churchyard ( convenient 
warning being given him thereof before) in ſuch manner and 
form as is preſcribed in the book of common prayer. And if he 
ſhall refuſe fo to do, except the party deceaſed were denoanced 
excommunicated majori excommunicatione, for ſome grievous and 
notorious crime, and no man able to teſtify of his repentance ; he 
ſhall be ſuſpended by the biſhop of the dioceſe from his miniſtry, 
"by the ſpace of three months. 


Were denounced excommunicated] But by the rubrick be- 
fore the office for burial of the dead, the ſaid office like- 
wiſe ſhall not be uſed for any that die unbaptized, or that 
have laid violent hands upon themſelves. 


And no man able t0 teſtify of his repentance] But where 
ſufficient evidence did appear to. the biſhop of ſuch per- 
ſon's repentance ; commiſſions have. been granted, both 
before and fince the reformation, not only to bury per- 
ſons who died excommunicate, but in ſome caſes to ab- 
ſolve them, in order to chriſtian burial. Gibſ, 450. 


There were anciently other cauſes of refuſal of burial ; 
particularly, of hereticks, againſt whom there was an eſpe- 
cial proviſion in the canon law, that if they continued in 
their hereſy, they ſhould not have chriſtian burial : Of 
which we have a remarkable inftance a little before the 
reformation, in the caſe of one Tracey, who was pub- 
lickly accuſed in convocation of having expreſſed hereti- 
cal tenets in his will; and being found guilty, a com- 
miſſion was iſſued to dig up his body, which was accor- 
gingly done. 

7 Alſo 


4 


Burial. 


the fourth Lateran council, which became afterwards a 
law of the Engliſh church. | 
In like manner, perſons killed in duels, tilts or tourna- 
ments. | ; | 

But at this day it ſeemeth, that theſe prohibitions are 
reſtrained to the three inſtances before mentioned ; of 
perſons excommunicate, unbaptized, and that have laid 
violent hands upon themſelves. 

And of this Jaſt ſort are to be underſtood, not all who 
have procured death unto themſelves, but who have done 


it voluntarily, and conſequently have died in the commiſ- . 


ſion of a mortal fin; and not idiots, lunaticks, or perſons 
otherwiſe of inſane mind, ; 

The firſt eccleſiaſtical rule which occurreth as to this 
matter, is the 34th canon of the firſt council of Braga, in 
the year- 563: which forbids any burial ſervice for thoſe, 
qui violentam ſibi ipſis inferunt mortem. But in Wilkins's 
Councils, Vol. 1. p. 129. the fifth chapter of the 2d 
book of the Pcenitential of Egbert archbiſhop of York, 
written about the year 750 (which chapter is plainly ta- 
ken from the canon of Braga) adds this limitation, if they 
do it by the inſligation of the devil. And at p. 232, the fif- 
teenth of the canons publiſhed in king Edgar's time, 
about the year 960, adds a further limitation, I they do it 
« opuntarily” by the in/tigation of the devil. Theſe two 
authorities, Mheatley on the common prayer quotes from 
e, collection, to prove, that our old eceleſiaſtical 
aws make no exception, in favour of thoſe who kill them- 
ſelyes in diſtraction. But they prove, even as they ſtand 
in Fobnſon, that ſuch were not comprehended under thoſe 
laws. And accordingly, the Decretum of Gratian, Part 
zd, Caus. 23. Qu. 5. Cap. 12. inſerting the canon of 
Braga, adds to it voluntarie. And the note there is, ſe- 
cus, ft per furorem : tunc non imputaretur. 

Now we ſhould not, without neceſſity, underſtand our 
own rubrick to be ſo much ſeverer, than the preceding 
conſtitutions, as to place mad people in the ſame rank 
with excommunicate and unbaptized perſons, and to pu- 
niſh a poor creature for what in him indeed was no crime. 
The proper judges, whether perſons who died by their 
own hands were out of their ſenſes are, doubtleſs, the 
coroner's jury. The miniſter of the pariſh hath no au- 
thority to be preſent at viewing the body, or to ſummon 
or examine witneſſes, And therefore he is neither inti- 

R 2 tled, 


| Alſo perſons net receiving the holy ſacrament, at leaſt at 
eg/ter, were excluded from chriſtian burial by a decree of 
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244 Burial. 
tled, nor able to“ judge in the affair; but may well ac. 
quieſce in the publick determination, without making any 
private inquiry. Indeed, were he to make one, the opi- 
nion which he might form from thence, could uſually be 
grounded only on common diſcourſe, and bare aſſertion. 
And it cannot be juſtifiable to a& upon theſe, in contra- 
diction to the deciſion of a jury, after hearing witneſſes 
upon oath. And tho' there may be reaſon to fuppoſe, 
that the coroner's jury are frequently fayourable in their 
judgment, in wy 1-5. Sr of the circumſtances of the 
deceaſed's family with reſpect to the forfeiture ; and their 
verdict is in its own nature traverſable : Yet the burial 
may not be delayed, until that matter upon trial ſhall fi. 
nally be determined. But on acquittal of the crime of 
ſelf-murder by the coroner's jury, the body in that caſe 
not being demanded by the law ; it ſeemeth that a cler- 
gyman may and ought to admit that body to chriſtian 
burial. | 4 
Office of burial, 7 By the rubrick z The prieſts and clerks meeting the 
corps at the entrance of the churchyard, and going before 
it Either into the church, or towards the grave, ſhall ſay as 
is there appointed. 

By which it ſeemeth to be diſcretionary in the mi- 
niſter, whether the corps ſhall be carried into the church 
or not. And there may be good reaſon for this, eſpe- 
cially in caſes of infection. 

Ringing at fun- 8. Can. 67. After the party's death, there ſhall be 

rals, rung no more but one ſhort peal, and one before the bu- 
rial, and one other after the burial. 

Fee for burial, 9. Langton. We do firmly injoin, that burial ſhall not be 

5 denied to any one, upon the account of any ſum of money : be- 

cauſe if any thing hath been accuſtomed to be given by the pious 

devotion of the faithful, we will that juſtice be done thereupon 

to the churches 1 ordinary of the place afterwards. 


Shall not be denied] Or delayed. Lind. 278. 


Upon the account of any ſum of money] For burial ought 
not to be ſold : But albeit the clergy may not demand any 
thing for burial, yet the laity may be compelled to ob- 
ferve pious and laudable cuſtoms. But in ſuch caſe, the 
clerk muſt not derhand any thing for the ground, or for 
the office; but if he ſhall alledge, that for-every dead 
perſon ſo much hath been accuſtomed to be given to the 
miniſter or to the church, he ſhall recover it. Lind. 


278. 
Hath 


Burial: 


- Hath been accuſtomed to be given] That is, of old, and 
for ſo long time as will create a preſcription, altho' at 
firſt given voluntarily. For they who have paid fo long, 
are preſumed at firſt to have bound themſelves voluntarily 
thereunto. Lind. 279. | | 

T. 15 Ja. Topfal and Ferrers, Edward Topſal, clerk, 
parſon of St Botolph's without Alderſgate, London, and 
the churchwardens of the ſame, libelled in the eccleſiaſti- 
cal court againſt Sir John Ferrers, and alledged, that there 
was a cuſtom within the city of London, and eſpecially 
within that pariſh, thar if any perſon being man or wo- 
man die within that pariſh, and be carried out of the 


pariſh to be buried elſewhere, in ſuch caſe there ought to 


be paid to the parſon of this pariſh if he or ſhe be buried 
elſewhere in the chancel ſo much, and to the church- 
wardens fo much, being the ſums that they alledged were 
by cuſtom payable unto them, for ſuch as were buried in 
their own chancel ; and then alledging, that the wife of 
Sir John Ferrers died within the pariſh, and was carried 
away and buried in the chancel of another church, and 
ſo demanded of him the ſaid ſum.- Whereupon for Sir 
John Ferrers a prohibition was prayed, and upon debate 
it was granted, for this cuſtom is againſt reaſon, that he 
that is no pariſhioner, but may paſs thro' the pariſh, or 


lie in an inn for that night, ſhould if he then die be forced 


to be buried there, or to pay as if he were, and ſo upon 
the matter to pay twice for his burial. Hob. 175. 

But Dr Gibſon faith, a fee for burial belongs to the 
miniſter of the pariſh in which the party deceaſed heard 
divine ſervice, and received ſacraments, whereſoever the 
corps be buried. And this, he obſerves, is agreeable to 
the rule of the canon law, which ſays, that every one, 


after the manner of the patriarchs, ſhall be buried in the 


ſepulchre of his fathers ;. nevertheleſs, that if any one 
deſires to be buried elſewhere, the ſame ſhall not be hin- 
dred, provided that the accuſtomed fee be paid to the mi- 
niſter of the pariſh where he died, or at leaſt a third part 
of what ſhall be given to the place where he ſhall be 
buried. For the underſtanding of which it is to be noted, 
that anciently all perſons in their wills, made a ſpecial 
oblation or bequeſt to the church at which ag were to 
be interred ; and the people in thoſe days depending 
much upon the prayers of the living for the good of their 
ſouls after death, thoſe of better condition coveted often- 
times to be buried in religious houſes, with a view to 
greater aſſiſtances which they hoped to receive from the 
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i ſolemn and conſtant devotions there : alſo, where the 


oblations were like to be plentiful, the religious were led 
by that proſpect to defire and promote it. By which 
means parochial miniſters would have been deprived of 
what belonged of common right to them, and to no other; 
if the laws which indulged the ſuperſtitious. conceit of 
being buried in religious houſes, had not at the ſame time 


provided for the ancient parochial rights; which ſome- 


times was the third, ſometimes the fourth part (according 
to the cuſtoms of different places) of what was given to 
the religious houſes : the laws probably preſuming, that 


the oblations to thoſe houſes would be much larger, than 


what yas uſually given to the parochial miniſters. Gf, 


And this was called the canonical portion; and the 
oblation grew by cuſtom into a fixed right of the pariſh 
miniſter. And hence it is, that in diſpenſations for bury- 
ing elſewhere, reſervations have been made of the rights 
of thoſe churches where the parties die. And (to take 
off the weight in ſome meaſure of the ſaid cafe of Topſal 
and Ferrers) he faith, that this right was not denied, but 
ſeemingly acknowledged, by the temporal court in the 
aforeſaid caſe; where the ſuit, by the rector and church- 
wardens of St Botolph's Aldgate was for the cuſtomary 
fee of burying in the chancel there, becauſe the perſon 
died in their pariſh, and was buried in the chancel elſe- 
where, For tho” a prohibition was granted becauſe the 


cuſtom was unreaſonable, yet that unreaſonableneſs (he 


ſays) was grounded upon the perſon's being only a ſtranger, 
and happening to die in the pariſh, For ſo the report it 
ſelf expreſſes the ground of the prohibition, + This cuſ- 
tam is againſt reaſon, that he who is no parifhioner, 
F< but may paſs thro? the pariſh, or lie in an inn for a 
night, ſhould be forced to be buried there, or pay as 
if he were.“ Which is, in effect, a recognition of the 
right, in caſe the party deceaſed hath dwelling in the pa- 
riſn, and is a pariſhioner. Gib. 452. [But this doth 
not ſo well comport with the laſt words of the recited 
caſe, which ſyppaſeth it to be unreaſonable for .a man to 
pay twice for his burial, ] 

The proportion of fees due for the burial of perſons, 
whether to the incumbent or churchwardens, whether for 
burying in or out of the pariſh, depends, upon the parti- 
cular ufage and. cuſtom of each pariſh reſpectively. For 
as to the incumbent for burying, the foundation of the 
fee was voluntary, and the obligation pr neceſſity. of pay; 
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ing arifes from cuſtom ; which is the ground of what is 
before obſerved out of Lindwood. But altho' the rule of 
the canon Jaw 1s, that in caſe of denial of the cuſtomary 
fee, juſtice is to be done by the ordinary; and tho' the 


books of the common Jaw allow this to be, in its nature, 


a matter properly of ſpiritual cognizance, yet it is a very 
great abatement from that -allowance that the temporal 
courts reſerve to themſelves the right of determining, firſt, 
Whether there is ſuch a cuſtom, in caſe that is denied ; 
and, fecondly, Whether it is a reaſonable cuſtom, in caſe 


the cuſtom itſelf is acknowledged. Upon the firſt of theſe 
heads, a prohibition was granted, in the caſe of Andrews 


and Symſon, M. 27 C. 2. in which, two grounds were 
laid down of granting prohibitions ; for defect of juriſdic- 
tion, and for defect of trial: and the prohibition granted 
on this occaſion was ranked under the ſecond head, and 


compared to the caſe of a modus decimandi, which may 


be demanded in the ſpiritual court, but if the cuſtom be 
denied, a prohibition will lie; becauſe the rule of pre- 
ſciption is different in the ſpiritual court, from that in the 
temporal, And on the like denials, we find other prohi- 
bitions alſo granted; as where the church ef Weſtminſter, 
for burying in the abbey, demanded 501, and the cathedral 
of York 51, over and above the common fees. Upon the 
ſecond of theſe two heads, viz. the unreaſonableneſs of the 


cuſtom, a prohibition was granted in the forementioned . 


caſe of Topſal and Ferrers, where the ſame fees were claim- 
ed by the reQors and churchwardens of the pariſh out of 
which the corps was carried, that were uſually paid there 
for the place in which the corps ſhould be buried elſewhere. 
But tho' ſuch demand was reckoned a hardſhip upon a 
ſtranger or traveller who ſhould happen to die there; no 
fault was found with the rule or proportion of the fee, in 
caſe the party deceaſed had been a fixed pariſhioner, Gif, 
453- 2 Keb. 778. 3 Keb. 523. | 

But here it is to be obſerved, that in the foregoing caſe 
of Andrews and Symſon, the demand was a fee of four 
nobles for a pariſhioner, and of four marks for a ſtranger ; 
which proportion and difference were not excepted againſt 
by the court as unreaſonable, but (as hath been ſaid) the 
prohibition went only becauſe the cuſtom was denied, 
Gibſ. 453- 


10. Funeral expences, according to the degree and Funeral charges. 


quality of the deceaſed, are to be allowed of the goods of 
the deceaſed, before any debt or duty whatſoever. 3 Jil. 
%... 6 | 


248 
Stealing ſhroud, 


veral graves of three men and one woman in the night, 


Monuments, 


N f 1 9 


Burial. a 


11. The carcaſe that is buried belongeth to no one; but 
is * to eccleſiaſtical cogniſance, if abuſed or re- 


moved. 3 1ſt. 203. 
And a corps once buried, cannot be taken up, or re- 

moved, without licence from the ordinary. Gihſ. 454. 

That is, to be buried in another place, or the like: 
but in the caſe of a violent death, the coroner may take 
up the body for his inſpection, if it is interred befote he 
comes to view it. 
- In the lent aflizes holden at Leiceſter, 11 & 12 7a, 
the caſe was, one William Haines had digged up the ſe- 


and had taken” their winding ſheets from their bodies, 
and buried them again; and it was reſolved by the juſtices 
at ſerjeants inn in fleet ſtreet, that the property of the 
ſheets remained the owner's, that is, in him who had the 


property therein, when the dead body was wrapped there- 


with, for the dead body is not capable of it; and that the 
taking thereof was felony. 12 Co. 113. 
12. Lord Coke ſays, concerning the building or erecting 


of tombs, ſepulchres, or monuments for the deceaſed, in 


church, chancel, common chapel, or church yard, in con- 
venient manner, it is lawful ; for it is the laſt work of cha- 
rity that can be done for the deceaſed, who whilſt he lived 
was a lively temple of the holy. ghoſt, with a reverend re- 
gard and chriſtian hope of a joyful reſurrection. And the 


defacing of them is puniſhable by the common law; as it 


appeareth in the book of the g Ed. 4. 14. (the lady Wiche's 
caſe, wife of Sir Hugh Wiche;) and ſo it was agreed by 
the whole court, M. 10 Fa. in the common pleas, be- 
tween Corven and Pym, And for the defacing thereof, 
they that build or ere the ſame ſhall have the action du- 


ring their lives (as the lady Wiche had in the caſe of the 
9 Ed. 4.) and after their deceaſes, the heir of the deceaſed 


ſhall have the action. But the building or erecting of the 
ſepulchre, tomb, or other monument, ought not to be to 
the hindrance of the celebration of divine ſervice, 3 Uiſt. 
202. | =. | | 
And again, he ſays, if a nobleman, knight, eſquire, 
or other, be buried in a church, and have his coat armour 


and pennions with his arms, and ſuch other enſigns of 


honour as belong to his degree or order, ſet up in the 


church; or if a grave ſtone or tomb be laid or made for a 


monument of him: in this caſe, altho? the freehold of the 
church be in the parſon, and that theſe be annexed to the. 
freehold ; yet cannot the parſon or any other take them 

| or 
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or deface them, but he is ſubjeR to an action to the heir 
and his heirs in the honour and memory of whoſe anceſ- 
tor they were ſet up. 1 Inf. 18. 

But Dr. Watfon ſays, this is to be underſtood of ſuch 
monuments only, as are ſet up in the iles belonging to 
particular perſons ; or if they are ſet up in any other part 
of the church, he ſuppoſeth it is to be underſtood, that 
they were placed there with the incumbent's conſent. 
_ Watf. c. 39. 

And Dr Gibſon obſerving thereupon faith thus: Monu- 
ments, coat armour, and other enſigns of honour, ſet up 
in memory of the deceaſed, *may Hot be removed at the 
pleaſure of the ordinary or incumbent. On the contrary, 
if either they or any other perſon ſhall take away or de- 
face them, the perſon who ſet them up ſhall have an action 
againſt them during his life, and after his death the heir 
of the deceaſed ſhall have the ſame, who (as they ſay) is 
» jnheritable to arms and the like, as to heir-looms ; and it 
avails not, that they are annexed to the freehold, tho 
that is in the parſon. But this, he ſays (as he conceiveth, ) 
is to be underſtood with one limitation, If they were firſt 
ſet up with conſent of the ordinary; for tho* (as my lord 
Coke ſays) tombs ſepulchres or monuments may be erec- 
ted for the deceaſed in church or chancel in convenient 
manner, the ordinary muſt be allowed the proper judge 
of that conveniency ; inaſmuch as ſuch erecting (for ſo 
he adds) ought not to be to the hindrance of the celebra- 
tion of divine ſervice; and if they are erected without 
conſent, and upon inquiry and inſpection be found to the 
hindrance of divine ſervice, it will not (he ſuppoſeth) be 
denied, that in ſuch caſe the ordinary hath ſufficient au- 
thority to decree a removal, without any danger of an 
action at law. Gibſ. 453, 454. 

Whether a fee is due to the incumbent for erecting a 
grave ſtone or monument in the churchyard, hath been 
queſtioned by ſome ; and no caſe hath occurred wherein 
the ſame hath received a judicial determination, It ſeem- 
eth to be an argument in favour of the incumbent, that 
althoꝰ it is neceſſary to bury the dead, yet it is not neceſſary 
to erect monuments : and after the ſoil hath been broken 
for interring the dead, the graſs will grow again, and 
continue beneficial to the incumbent ; but after the erec- 
tion of a monument, there ceaſeth to be any further pro- 


duce of the ſoil in that place. And if the incumbent's | 


leave is neceſſary for the erecting a monument, it ſeemeth 
that he may. preſcribe his own reaſonable terms; or if an 
. ä accuſtomed 
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accuſtomed fee hath been paid, that fuch cuſtom ought to 
be obſerved. "RES | | 31 
13. By the 3 J. c. 5. If any popiſh recuſant, man or 
woman, not being excommunicate, ſhall be buried in any 
place, other than in the church or churchyard, or not ac- 
cording to the eccleftaſtical laws of this realm; the execu- 
tors or adminiſtrators of ſuch perſon buried, knowing the 
ſame, or the party that cauſeth him to be ſo buried, ſhall 
forfeit 201. one third to the king, one third to him that 
ſhall ſue in any of the king's courts of record, and one 
third to the poor of the pariſh where ſuch perſon died, 


8 


Calendar. See Kalendar. 
Calumny. (Oath of.) See Paths. 
Cambridge. See Colleges. 
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Canon. 


o the office of canons, in cathedral or collegiate 
| churches; ſee Deans and chapters. 


| Capa. 
C* PA, the cope, was one of the prieſt's veſtments ; ſo 


called, as it is ſaid, a capiendo, becauſe it containeth 
or covereth him all over. Lind. 252. 


Carthuſians. See Monaſteries, 


Caſula. 


eth 


La. 


6 SUL A, the ehefible, was a garment worn by the 
P 


rieſt, next under the cope; and is ſaid to have been 


ſo called, as being a kind of cottage (as it were) or little | 


houſe, covering him. Lind. 252. | 


— 


Catechiſm. 


I. B Y Can. 59. Every parfon vicar or curate, upon 
every ſunday and holiday before evening prayer, 

ſhall for half an hour or more, examine and inſtruct the 
youth and ignorant perſons of his pariſh, in the ten com- 
mandments, the articles of the belief, and in the lord's 
prayer; and ſhall diligently hear inſtruct and teach them 
the catechiſm ſet forth in the book of common prayer. 
And all fathers, mothers, maſters and miſtreſſes ſhall 
cauſe their children, ſervants, and apprentices, which 
haye not learned the catechiſm, to come to the church at 
the time appointed, obediently to hear, and to be ordered 
by the miniſter until they have learned the ſame. And if 
any miniſter neglect his duty herein, let him be ſharply 
reproved upon the firſt complaint, and true notice thereof 
given to the biſhop or ordinary of the place. If, after 
ſubmitting himſelf, he ſhall willingly offend therein again; 
let him be ſuſpended. If ſo the third time, there being 
little hope that he will be therein reformed ; then excom- 
municated, and ſo remain until he be reformed. - And 
likewiſe if any of the ſaid fathers, mothers, maſters or 
miſtrefles, children, ſervants or apprentices, ſhall neglect 
their duties, as the one ſort in not cauſing them to come, 
and the other in refuſing to learn, as aforeſaid ; let them 
be ſuſpended by their ordinaries (if they be not children,) 
and if they ſo perſiſt by the ſpace of a month, then let 
them be excommunicated. | | | 
2. And by the rubrick : The curate of every pariſh ſhall 
diligently upon ſundays and holidays, after the ſecond 
eſſon at evening prayer, openly in the church inſtruct 
and examine ſo many children of his pariſh ſent unto him, 
as he ſhall think convenient, in ſome part of the cate- 


chiſm. 
| And 
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Catechilm. 

And all fathers and mothers, maſters and dames, ſhall 
cauſe their children ſervants and apprentices (which haye 
not learned their catechiſm,) to come to the church at the 
time appointed, and obediently to hear, and be ordered 
by the curate, until ſuch time as they have learned all 
that therein is appointed for them to learn. 

3. That part of the church catechiſm which treats of 
the ſacraments, is not in the 2d nor 5th of Ed. 6. but was 
added in the beginning of king James the firſt his reign, 
upon the conference at Hampton court, Gibſ. 375. 

4. In the office of publick baptiſm; the miniſter di- 
recteth the godfathers and godmothers to take care, that 
the child be brought to the biſhop to be confirmed by him, 
ſo ſoon as he or ſhe can ſay the creed, the lord's prayer, 
and the ten commandments in the vulgar tongue, and be 
further inſtructed in the church catechiſm ſet forth for 
that purpoſe. 
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Cathedꝛals. 


FTE R the converſion of Conſtantine the em- 
peror, the other converts in thoſe days and in the 
following times, who were many of them governors and 
nobles, ſettled great and large demeſne lands on thoſe who 
converted them, and the oratories or places of publick 
worſhip are ſaid to have been built upon thoſe lands: 
which firſt oratories were called cathedræ, ſedes ; cathedrals, 

15 „er ſeats; from the clergy's conſtant reſidence thereon. 

| God, 347. 

| Difference be- 2. : he ditinAion between cathedral, 1 
2 al, iate churches, perhaps may be beſt underſtood, from 

abe 15 wy deſcription hog Linduood of the ſeveral names: 
churches. properly ſpeaking, ſays he, a chapter is ſpoken in reſ- 

ect of a cathedral church; a convent, in reſpect of a 
church of regulars; a college, in reſpect of an inferior 
church, where there are collected together perſons living in 
common. Gibſ. 172. 

Cathedral b 3 · The ſees of biſhops ought regularly be fixed in fuch trwns 
in cities, ly as are noted and populous, When this was made a rule 


Origin of cathe- x, 
drals. 


of the church by a canon of the council of Sardica, the 
only deſign ſeems to have been, to prevent the needleſs 
— — of biſnops ſees; inaſmuch as that canon, 
6 deſcribiug 


law. Gibſ. 111. 


deſcribing ſuch a ſmall city, as within which a biſhop's ſee 
ſhould not be eſtabliſhed, calls it ſuch a one as à ſingle 
preſbyter might be ſufficient for, in point of numbers. 
But it was afterwards underſtood by the canon law, that 
of what extent, or how populous ſoever, the diaceſe ot 


juriſdiction of a biſhop might be, it was moſt agreeable to 


the epiſcopal dignity, to place the ſee or cathedral churen 
in ſome arge and conſiderable town. Purſuant to which, 
with expreſs reference to the aforeſaid council, and to the 
decrees of pope Leo and pope Damaſus, it was decreed in 
2 council under archbiſhop Lanfrank, that certain epiſco- 
pal ſees which before had been in ſmall towns and vil- 
lages, ſhould be ſettled in the moſt noted places ; and ſe- 


veral were accordingly removed, as Dorcheſter to Lincoln, 


Selſey to Chicheſter, Kirton to Exeter : which rule was 
alſo obſerved in fixing the ſees of the five new biſhopricks 
erected by king Henry the eighth. Gif. 171. 

And every town which hath a ſee of a biſhop placed in 
it, is thereby intitled to the honour of a city. Gibſ. 171. 

And lord Coke defineth a city thus : A city (faith he) 
is a borough incorporate, which hath, or hath had, a bi- 
ſhop; and tho' the biſhoprick be diſſolved, yet the city 
remaineth. 1 Int. 109. | 

But this extendeth not to the cathedral churches in 
Wales; divers of which are eſtabliſhed in ſmall villages. 


4. Beſides the proper revenues of cathedral churches, to Certain forfei- 


be applied towards the repair thereof, there are divers for- Me d me 
feitures by ſeveral canons of archbiſhop Stratford, to be gras. 


diſpoſed of to the ſame purpoſe ; to wit, for the unfaithful 
execution of wills; for extorting undue fees for the pro- 
bate of wills; for undue commutation of penance; and 
half the forfeitures for exceſſive fees at the admiſſion of a 
curate. 

5. Every ſee or cathedral (as ſuch) is exempt from ar- 
chidiaconal juriſdiction. Thus a biſhop's ſee having been 


the re- 


Cathedral ex- 
empt from the 
archdeacen's 


newly erected within the limits of a certain archdeaconry, riſdiftioa, 


it was repreſented, that the archdeacon had preſumed to 


exerciſe his juriſdiction over the-biſhop there conſecrated, 


and the church: and Gregory the ninth decreed there- 
upon, that this ſhould no more be done, but that the bi- 
ſhop ſhould be exempt from the archidiaconal juriſdiction: 
which decretal} epiſtle became part of the body of the canon 


6. Forithe freedom of elections in general, it was thus Zletions is cn 


provided by the ſtatute of the 3 Ed. 1. c. 5. Becauſe elec- 


trons ought to be free, the king commandeth upon great forfeiture, 
| that 
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that no man by farce of arms, nor by malice, or menacing, ſhall 
diſturb any to make free enen. op : . 


Which ſtatute, being general, did evidently include ec- 


cleſiaſtical elections as well as others; but ſome doubt 
having probably been made, whether they were included, 


it was judged adviſeable to move the king for a ſpecial de- 


claration to that purpoſe, in the articuli cleri, g Ed. 2. c. 


14. any dignity be vacant, where election is to be made, it 
is moved that the electors may freely make their election, with- 


out fear of any temporal power, and all prayers and oppreſſions 
Hall in this behalf ceaſe. The anſwer ; They ſhall be made 
free according to the form of flatutes and ordinances : that is, 
according to the ſaid ſtatute of the 3 Ed. 1. c. 5. which 
alſo was but declaratory of the common law. 2 1»/t. 169, 
632. Gib/. 175. hi) | 

And by the 31 Eliz. c. 6. it is thus enacted: Whereas 
by the intent of the founders of cathedral and collegiate churches, 
and by the ſtatutes and good orders of the ſame, the elections pre- 
ſentations and nominations of officers and other perſons to have 
room or place in the ſame, are to be had and made of the fitteſt 
and mſt meet perſons, being capable of the ſame elections pre- 


 ſentations and nominations, freely, without any reward gift or 


thing given or taken for the ſame ;, and for the true perform- 
ance whereof, ſome electors preſentors and nominators in the ſame, 
have or ſhould: take a corporal oath to make their elections pre- 
fentations and nominations accordingly; yet notwithſtanding, it 


tit found by experience, that the ſaid elections preſentations and 
. nominations be many times wrought and brought to paſs with 


money gifts and rewards, whereby the fitteſt perſons to be elected 
preſented or nominated, wanting money or friends, are ſeldom or 
not at all preferred, contrary to the good meaning of the ſaid 
founders, and the ſaid good ſtatutes and ordinances, and to the 


great prejudice of learning, and the commonwealth and _ 


the realm: For remedy whereof it is enacted, that if any perſon 
or - perſons or bodies politick or corporate, which have election 
preſentation or nomination, or voice or , aſſent in the choice 


election preſentation or nomination of any perſon to have room or 


place in any of the ſaid cathedral or collegiate churches, ſhall 
have receive or take, or ſhall accept any promiſe, agreement cove- 
nant bond or other aſſurance to receive or have, any money fee 
reward or any other profit, directly or indirectly, either to bim- 
Self or themſelves, or to any other of his or their friends, for his 
or their voice or aſſent, in ſuch election preſentation or nomi- 
nation as aforeſaid ; then and from thenceforth the place room 
or office which ſuch perſon ſo offending ſhall then have in any 


ef the ſaid churches ſhall be void, and the ſame may be 2257 
. * * | 2 
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of in fuch manner as if ſuch perſon ſo offending were naturally 
dead. 1. 


IM os ee 

And if any officer of any of the ſaid churches or other perſon 
having room. or place in the ſame, ſhall directly or indireftly take 
or receive, or by any way device or means contract or agree to 
have or receiue any money reward or profit whatſoever, for the 
leaving or reſigning up of the ſame his room or place, for any 
other to be placed in the ſame ; every perſon ſo taking or con- 
trafting ſhall forfeit double the ſum of money, or value of the 
thing ſo received or agreed to be recerved or taken ; and every 
perſon by ꝛubom or for whom any money gift or reward as 
aforeſaid ſhall be given or agreed to be paid, ſhall be uncapable 
of that place or room for that time or turn, and ſhall not be had 
nor taken to be a lawful officer or to have ſuch room or place 
there, but they to whom it ſhall appertain ſhall appoint another 
as if ſuch perſon-were dead or had reſigned. 1. 3. 

And for the more — election preſentation and nomina- 
tion of officers and other perſons to haue room or place in any of 
the ſaid churches ; at the time of every ſuch election preſentation 
or nomination, as well this preſent act, as the orders and flatutes 
of ſuch place concerning ſuch election preſentation or nomination 
to be had, ſhall then and there be publickly read; upon pain that 


every perſon in whom default thereof ſhall be, ſhall forfeit 40 l. 
. —_ 


« 4+ 

All which forfeitures ſhall be, half to him or them that will 
ſue for the ſame in any of the queen's courts of record, and half 
to the uſe of ſuch cathedral or collegiate church wh:re ſuch ef- 
fence ſhall be committed, ſ. 4. | ' 

As to the methods of proceeding in elections, they de- 
pend in a great meaſure upon the local ſtatutes and cuſ- 
toms of each cathedral and collegiate body, and therefore 
cannot be brought under the rules which the ancient ca- 
non law hath laid down. Nevertheleſs, it may be of uſe, 
in caſes which the ſtatutes have left doubtful, or not clearly 
determined, to ſet down here ſome rules relating to elec- 
tions, which lie diſperſed in the body of the canon law. 


: A 
(1) Concerning the time for election, this the canon 


law determines that it ſhall not exceed the ſpace of three 
months from the vacancy, and if it be deferred longer 
(without lawful impediment) the electors ſhall for that 
turn loſe their right of election, and the ſame ſhall devolve 
upon thoſe who have the next right, who alſo ſhall fill up 
the vacancy within other three months, on pain of canon- 
ical cenſures. And after the election, they ſhall notify 
the ſame to the perſon elected, fo ſoon as they reaſonably 


can; 
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like), and hindred by juſt impediment 


Cathedzals. 
can; who ſhall affent thereunto within the ſpace of one 
month, and within three months afterwards ſhall-procure 
confirmation thereof, otherwiſe the election (if there be no 


lawful impediment intervening) ſhall be void. But the 


election, or any citation ot proceſs relating thereto, ought 


not to be before the interment of the deceaſed. 


(2) Concerning the manner of proceeding to the elec- 
tion, it is ordained, that when canons or prebendaries are 
wanted, or benefices to be difpoſed of, the canons abſent 
are to be cited, if conveniently it may be, unleſs there be 


- cuſtom to the contrary ; otherwiſe what is done in their 


abſence ſhall be of no effect. 
. 3) And no perſon ſhall conſtitute a proxy in the buſi- 
s of election, unleſs he be abſent in a place from whence 
he ought to be cited (and not in a = country, or the 
rom attending, of 
which he ſhall cauſe proof to be made upon oath if re- 
quired, In ſuch caſe, if he will, he may conſtitute one 


of the chapter or collegiate body to be his proxy. 


But if none of the chapter will be his proxy, he cannot 
depute any other without conſent of the chapter, nor give 
his vote by letter, which ought not to be given before the 
meeting for the election, but only at that time. 

And if one of the chapter be conſtituted proxy generally, 
if he nominate one perſon updn his own account, and an- 
other in the name of his conſtituent, it ſhall paſs for no- 


thing; but if he hath a ſpecial proxy, to chuſe ſuch a 


perſon by name, then he may lawfully conſent to the 
election of one in his own' name, and tb the election of 
another in the name of his conſtituent. 

(4) When the election is to be made, and all are pre- 
ſent who ought, and will, and can conveniently attend; 
three of the ſociety ſhall take the votes of every one, ſe- 


cretly and ſeverally, and put the ſame in 28 and then 
al 


immediately publiſh the ſame amongſt them all; and on 
caſting up the votes, he ſhall be elected, who has the ma- 
jority of legal votes, | = 44 
And they cannot vary after the votes are publiſhed ; for 
then they ought to proceed to caft up the votes, and de+ 
clare the election. : 2 
(5) By the majority is meant, the majority of the whoſe 
number of electors; therefore if there are ) electors, and 
2 of them chuſe one perſon, and 2 another, and 3 another, 
he who has the three votes ſhall not be duly elected, as 
not being choſen by a majority of the electors. 
| EE. in 


Cathed:als. 
(6) By the majority of legal votes (the major et ſanior 
pars) are excluded thoſe who are admitted upon proteſta- 
tion, that their votes ſhall not be good, if it ſhall appear 
that they have not a legal right to vote, and it ſhall after- 
wards be made appear upon appeal or otherwiſe that th 
have no legal right. Now perſons may be diſqualified ſeve- 
ral ways: as by cuſtom; or by their own crime, where 
they have committed any offence which renders them in- 
capable. So perſons under ſuſpenſion, or under the greater 
excommunication, can neither be electors, nor be them- 
ſelves elected. | 

But if a member be in poſſeſſion, altho' not of right, 
he may be an elector, and ſuch election is valid, provided 
he be in quiet poſſeſſion, becauſe he believeth that he hath 
right. But if from the hrſt, before the election is made, 
it ſhall be denied that he hath ſuch right, and he is ad- 
mitted under proteſtation, that his voice ſhall be valid if 
indeed it ought to be valid, and that it ſhall not be valid 
unleſs it ſhall appear that he hath ſuch right ; in ſuch caſe 
his poſſeſſion ſhall not avail. 

* (7) Where the votes are qual, one who is an elector 

being choſen, ſhall have the preference before one who is 
not an elector: As for initance, if chere are 7 voters, and 
3 of them chuſe one of the ſeven, and other 3 chuſe an- 
other who is not of the ſeven; he of the ſeven who is 
choſen ſhall have the preference, provided he himſelf con- 
ſent and agree to his election, and there be no canonical 
impediment, f 

(8) If the leſſer number of the electors, proceed preci- 
þitately to make election before the reſt who ought to be 
preſent are come in; ſuch election is void, altho* the ma- 
jor part of the whole number ſhould aſſent to it after- 
wards: But if after ſuch undue election made, and divers 
of the electors are gone home, they who remain ſhall pro- 
ceed to another election, ſuch other election is alſo void; 
tor they ought to appeal. 

(9) A preelection into a place not vacant, is void, And 
ſo it was declared in the court of king's bench, E. 34 
C. 2. in the caſe of Stainboe and Owen: Dr Owen was 
elected prebendary in the church of St David's, where ſuch 
elections had been uſual, when all the prebends were full; 
but upon a vacancy Dr Stainboe was admitted, and the 
court would not grant a mandamus to admit Dr Owen, 
becauſe (as is there ſaid) it was a ridiculous cuſtom to ele& 

Vor. I, * where 


n 
—————}__w Y I} 
« +> - 
. * 2 
Aw 4 Mes I =D . i * 0 


. — TS 2 
« 


KA rr A 


. rr 4 
” - — — 


„ 


— m . 7 


LE en —- - 


eee 


258 Cathedꝛals. 
where no prebend was vacant, for that there cannot be an 
election but into a void place. (2 T. Jones. 199.) + 
It is true, there may be a preelection; and upon a death, 
the perſon may afterwards be admitted: But ſuch preelec- 
tion binds not the body, ſo as that they may not elect any 
other when the vacancy happens; eſpecially, where the 
electors are the patrons, and are alſo the perſons to admit. 
The caution given in this caſe by the canon law is, not to 
chuſe to the place which ſhall be next vacant; but if 
they chuſe a man to be a brother or fellow of the ſociety, 
and promiſe to confer upon him the next vacant benefice, 
ſuch election is good. Gibſ. 176, 7, 8. 
How the firſt », M pere the dean or other chief governor of any cathedral 
fruits of the re- 5 a 
Venues thereof 97 collegiate church, hath a certain portion of the poſſeſſions alone 
ſhall be charged. limited to his office; and every prebendary, vicar, petty canon, 
and other miniſter ſpiritual hath another alone and diſtinftly li- 
mited to his reſpective office : they ſhall be rated for their firſt 
fruits ſeparately and not jointly. 26 H. 8. c. 3. ſ. 2 
Cathedral the 8. The cathedral church is the pariſh church of the 
eee whole dioceſe (which dioceſe was therefore commonly 
called parochia in ancient times, till the application of this 
name to the leſſer branches into which it was divided, 
made it for diſtinction's ſake to be called only by the name 
of dioceſe:) and it hath been affirmed, with great proba- 
bility, that if one reſort to the cathedral church to hear 
divine ſervice, it is a reſorting to the pariſh church, within 


the natural ſenſe and meaning of the ſtatute. Gi. 171. 
Upon 


" 


+ This caſe ſeems to be ſomewhat miſreported : The prebends 
at St David's are in the gift of the biſhop, and therefore the elec- 
tion could not be to a prebend. But there are in that church ſix 
refidentiariſhips 3 and to one of theſe it ſeemeth that the pre-clec- 
tion was made. Three ot the reſidentiaries are named by the bi- 
ſhop, viz. the chantor, chancellor and treaſurer. The other three 
are elective out of the body of the prebendaries. The cuſtom 
had prevailed for ſome time, for the fix to agree to elect a ſeventh 
ſupernumerary ; who ſhould, in return of the obligation, keep re- 
fidence, and do the buſineſs of his electors, and ſhould fucceed to 
the next vacancy in the chapter by election. It ſeemeth from the 
abovementioned report, that Dr Ow-z having been thus pre-elec- 

| ted, was refuſed to be admitted. Upon which he moved for a 
mandamus ; but the court would not grant the ſame, ſuch pre- 
election being merely void. This cuſtom at St David's, after 
ſome endeavours to be continued, bath now (it is ſaid) intire'y 


ceaſed. . 


Upon which account it is ordained by a canon of Simon 
Mepbam archbiſhop of Canterbury, that in certain caſes, 
they who cannot be cited perſonally, nor in their dwelling 
houſe, may be cited in their variſh church ; and if they 
have no pariſh church, or that doth not appear, then they 
ſhall be cited in the cathedral. Gihſ. 1003. 

And by Can. 65. Excommunicates ſhall be denounced 
every ſix months, as well in the pariſh church, as in the 
cathedral church of the dioceſe. | 

9. In honour of the cathedral church, and in token of Acknowledge | 
ſubjection to it, as the biſhop's ſee; every parochial mini- unto Joe's that 
ſter within the dioceſe, pays to the biſhop an annual pen- account. 
ſion, called anciently cathedraticum. This acknowledg- 
ment is ſuppoſed to have taken riſe from the eſtabliſhment 
| of diſtin& pariſhes, with certain revenues, and thereby the 
| ſeparating of thoſe diſtricts from the immediate relation 
they had born to the cathedral church. By a canon of 
the council of Bracara, this penſion is called honor cathe- 
dre epiſcopalis, and reſtrained (if it was not limited before) 
to two ſhillings each church: which canon became after- 
wards part of the canon law of the church, with this gloſs 
upon the words two ſhillings (viz. at moſt ; for ſometimes 
leſs is given) ; and hath been received in England, as in 
other churches, under the name of ſyyodaticum, or ſynodals, 
becauſe generally paid at the biſhop's ſynod at Eafter, 
Gibſ. 171. . 

5 . Biſhops ſhall be at their cathedrals, on Biſhops reſidence 
ſome of the greater feaſts, and at leaſt in ſome part of lent, bete. 
Lind. 130. 
Otho. Biſhops ſhall reſide at their cathedral churches, 


. 


nds and officiate there on the chief feſtivals, on the lord's days, 

lec- and in lent, and in advent. Athon. 55. 3 
\ fix Othobon. Biſhops ſhall be perſonally reſident to take 17 
lec- care of their flock, and for the comfort of the churches 14 
e bi- eſpouſed to them ; eſpecially on ſolemn days, in lent and 1 
three adyent : unleſs their abſence be required by their ſupe- | 1 
e. riors, or for other juſt cauſe. Atbon. 118. 5 ä ; 
5 II. Can. 42. * dean maſter or warden or chief De#n and chaps. L 
gt governor of any cathedral or collegiate church, ſhall be , e A 
the reſident there fourſcore and ten days, conjunctim or divi- 'Þ 
-elec- lim, in every year at the leaſt, and then ſhall continue | 
for 4 there in preaching the word of god, and keeping good 

n pre- hoſpitality ; except he ſhall be otherwiſe let with weighty | 
| after and urgent cauſes to be approved by the biſhop, or in any l 
ntire'} | 


other lawful ſort diſpenſed _ And when he is preſent, 
2 | he 


260 | Cathedꝛals. 
he with the reſt of the canons or prebendaries reſident, 
ſhall take ſpecial care, that the ſtatutes and laudable cuſ- 
toms of their church (not being contrary to the word of 
god or prerogative royal), the ſtatutes of this realm being 
in force concerning eccleſiaſtical order, and all other con- 
ſtitutions now ſet forth and confirmed by his majeſty's 
authority, and ſuch as ſhall be lawfully enjoined by the 
biſhop of the dioceſe in his viſitation according to the ſta- 
tutes and cuſtoms of the fame church or the eccleſiaſtical 
laws of this realm, be diligently obſerved ; and that the 
petty canons, vicars choral, and other miniſters of their 
church, be urged to the ſtudy of the holy ſcriptures ; and 
every one of them to have the new teſtament not only in 

engliſh, but alſo in latin. g 
Can. 44. Prebendaries, at large, ſhall not be abſent 

from their cutes above a month in the year; and reſiden- 
tiaries ſhall divide the year among them, and when their 
reſidence is over, ſhall repair to their benefices. 

Adminiſtratin 12. Can. 24. In all cathedral and collegiate churches, 

e hoy tamerd the holy communion ſhall be adminiſtred upon principal 

feaſt days, ſometimes by the biſhop (if he be preſent), and 
ſometimes by the dean, and at ſome times by a canon or 
prebendary ; the principal miniſter uſing a decent cope, 
and being aſſiſted with the goſpeller and epiſtler agreeably, 
according to the advertiſements publiſhed in the ſeventh 
year of queen Elizabeth (hereafter following). The aid 
communion to be adminiſtred at ſuch times, and with 
ſuch limitation, as is ſpecified in the book of common 
prayer. Provided that no ſuch limitation by any con- 
ſtruction ſhall be allowed of, but that all deans, wardens, 
maſters, or heads of cathedral and collegiate churches, pre- 
bendaries, canons, vicars, petty canons, ſinging men, and 
all others of the foundation, ſhall receive the communion 
four times yearly at the leaſt, gant) 

Preaching, 13. Can. 43. The dean maſter warden or chief go- 
vernor, prebendaries and canons in every cathedral and 
collegiate church, ſhall preach there in their own perſons, 

| ſo often as they are bound by law ſtatute ordinance or 
cuſtom ; and if they be ſick, or lawfully abſent, they ſhall 
ſubſtitute ſuch licenſed preachers to ſupply their turns, as 
by the biſhop ſhall be thought meet to preach in cathe- 
dral churches. And if any otherwiſe negle& or omit to 
ſupply his courſe, the offender ſhall be puniſhed by the 
biſhop, or by him or them to whom the juriſdiction of 
that church appertaineth, according to the quality of the 

offence. | 5 

And 
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And by Can. 51. The deans preſidents and reſiden- 
tiaries of any cathedral or collegiate church, ſhall ſuffer 
no ſtranger to preach unto the people in their churches, 
except they be allowed by the archbiſhop of the province, 
or by the biſhop of the ſame dioceſe, or by either of the 
univerfities. And if any in his ſermon ſhall publiſh any 
doctrine either ſtrange, or diſagreeing from the word of 
god, or from any of the thirty nine articles, or from the 
book of common prayer ; the dean or the reſidents ſhall 
by their letters, ſubſcribed with ſome of their hands that 
heard him, ſo ſoon as may be, give notice of the ſame to 
the biſhop of the dioceſe, that he may determine the mat- 
ter, and take ſuch order therein as he ſhall think conye- 
nient. | 
14. By the 13 & 14 C. 2. c. 4. A lecturer being choſen Lecturers. 
in a cathedral or collegiate church, need not to read the comman 
prayer, as other perfons admitted to eccleſiaſtical offices; but it 
ſhall be ſufficient openly to declare his aſſent and conſent to all 
things therein contained. ſ. 20. 

15. The advertiſements publiſhed in the ſeventh year Habi's to be 
of queen Elizabeth, and referred to in Can. 24. aforego- ern there. 
ing, are as follows : Item, In the miniſtration of the hol 
communion in cathedral and collegiate churches, the 
principal miniſter ſhall uſe a cope, with goſpeller and 
epiſtoler agreeably ; and at all other prayers to be ſaid at 
the communion table, to uſe no copes but ſurplices. 

Item, That the dean and prebendaries wear a ſuiplice, 
with a ſilk hood, in the quire; and when they preach in 
the cathedral or collegiate church, to wear a hood. 

And at the end of the ſervice book in the ſecond year 
of Edward the fixth, it is ordered, that in all cathedral 
churches, the archdeacons, deans, and prebendaries, be- 
ing graduates, may uſe in the quire, beſide their ſurpli- 
ces, ſuch hoods as pertaineth to their ſeveral degrees, 
which they have taken in any univerſity within this 
realm, ; | 
16, Churches collegiate and conventual were always vi- Viſitation there- 
ſitable by the biſhop of the dioceſe ; if no ſpecial exemp- . 
tion was made by the founder thereof. Hughes, c. 28. 

And the viſitation of cathedral churches doth belong 
unto the metropolitan of the province; and to the king, 
when the archbiſhoprick is vacant. Id. : 

17. The ſee of a biſhop is intitled to the ornaments of Ornaments to go 
the chapel at his death. This was declared in the biſhop de the ſucceſlor. 
of Carliſle's caſe, 21 Ed. 3. and is pleaded by lord Coke 
in the caſe of Corven and Pym, as good law; that al- 
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though other chattels belong to the executors of the de- 
ceaſed, and ſhall not go in ſucceſſion, yet the ornaments 
of a chapel of a preceding biſhop, are merely in ſucceſſion. 
| Gibſe 171. 
Cathedrals of the 18. Concerning the cathedral churches of the new 
new foundation. foundation, it is enacted by the 31 H. 8. c. 9. that the 
king ſhall have power to declare and nominate by letters patents 
or other writing un er the great ſeal, ſuch number of biſhops, 
ſuch number of cities (ſees for biſhops ), cathedral churches, and 
dioceſes, by metes and bounds, as ſball appertain ; and (out 
of the revenues of the diſſolved monaſteries) to endow them, 
with ſuch poſſeſſions, after ſuch manner and condition, as he 
ſhall think neceſſary and convenient. 9 5 
And it appears by a ſcheme for new cathedrals and bi- 
ſhopricks, under the hand of king Hen. 8. that his de- 
ſign was, to erect many more (purſuant to the powers gi- 
ven by this act) than were erected. 1 Burnet. 262. 

By the charters of foundation of the new cathedral and 
collegiate churches erected by the ſaid king, it is order- 
ed that they ſhould be ruled and governed by ſtatutes ta 
be ſpecified in certain indentures chen after to be made 
by him : which ſtatutes were accordingly made and de- 

5 livered to the ſaid churches, but not indented. Where- 
= upon the act of the 1 Mar. ſeſſ. 3. c. q. aſſerting the ſaid 
—_ ſtatutes to be therefore void, gave power to the ſaid queen, 
to ordain ſuch ſtatutes and ordinances for the ſame, as 
ſhould ſeem good unto her: but ſhe died, before much 
was done. Afterwards the fame power was given to 
queen Elizabeth, by the 1 El. c. 22. during her life; 
who gave power to the eccleſiaſtical commiſſioners to pre- 
pare new ſtatutes for the ſame, which accordingly were 
prepared and finiſhed in the month of July 1572, ready 
for the royal confirmatjon ; but this (for what reaſon, 
or by what accident, appears not) was never obtained, 
Gil. 181. | 
But by the 6 An, c. 21. in order to ſettle the diſputes 
which had ariſen concerning the validity of ſuch ſtatutes, 
it is enacted, that in all cathedral and collegiate churches 
Founded by king Henry the eighth, ſuch flatutes as have been 
=? received and practiſed in the government of the 
ame reſpectively ſince the re/loration of king Charles the ſecond, 
and to the ohſervance wheresf the deans and prebendaries and 
other members of the ſaid churches from the ſaid time have 
uſed to be ſtborn at their in/talments ar admiſſions, ball be 
good and valid, and be taken and adjudged to be the ſtatutes 
of the faid churches reſpectively ; — — fo far ferth only, 
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as the ſame or any of them are in no manner repugnant to or 
inconſiſtent with the conſtitution of the church of England as the 


fame is now by law eſtabliſhed, or the laws of the land. 


Which act, together with the caſes that have happened 
thereupon, falleth in more properly under the title Deans 


and Chapters. + 


* 
1 
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eee eee hath been treated of under 
the title next aforegoing. | 


* * * 


Ca veat. 


Caveat is a caution entred in the ſpiritual court, to 

ſtop probates, adminiſtrations, licences, diſpenſa- 
tions, faculties, inſtitutions, and ſuch like, from being 
granted without the knowledge of the party that en- 
ters it. 

And a caveat is of ſuch validity by the canon law, that 
if an inſtitution, adminiſtration, or the like, be granted 
pending ſuch caveat, the ſame is void. Al. Par. 145, 6. 
1 Lev. 157. Owen. 50. 

But not ſo by the common law. For by the common 
law, an admiſſion, inſtitution, probate, adminiſtration, 
or the like, contrary to a caveat entred, ſhall ſtand good; 
in the eye of which law, the caveat is ſaid to be only a 
caution for the information of the court (like a caveat 
entred in chancery againſt the paſſing of a patent, or in 
the common pleas againſt the levying of a fine); but that 
it doth not preſerve the right untouched, ſo as to null all 
ſubſequent proceedings, becauſe it doth not come from 
any ſuperior ; nor hath it ever been determined, that a 
biſhop became a diſturber, by giving inſtitution without 
regard to a caveat; on the contrary, it was ſaid by Coke 
and Doderidge, in the caſe of Hutchins and Glover, H. 
14 7a. that they have nothing to do with a caveat in the 
— law. Gibſ. 778. 2 Bac, Abr. 404. Hl. Par, 
145, 3 | 
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Official principal 
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Ceſſion. See Avoidance. 


* 


Chäntelloꝛs, &. 


1. H E word chancellor is not mentioned in the com- 
miſſion, and but rarely in our ancient records; 


but ſee v eth to have grown into uſe in imitation of the like 


title in the ſtate; inaſmuch as the proper office of a chan- 
cellor as ſuch, was, to be keeper of the ſeals of the arch- 


bee or . as appears from divers entries in the re- 
giſtry of the archbiſhops of Canterbury. Gib. 986. 
2. This office (as it is now underſtood) includeth in it 


and vicar general. t Vo other offices, which are diſtinguiſhed in the commiſ- 


ſion by the tittes of official principal and vicar general, 
The proper work of an «fjicial is, to hear cauſes betwee 
party and Party: concerning wills, Tegacies, marriages, 


and the like, which are matters of temporal cognizance,. 


but have been granted to the eccleſiaſtical courts by the 


conceſſions of piinces. The proper work of a vicar ge- 
feral Is, the exerciſe and adminiſtration of juriſdiction 
purely ſpifitua by the authority. and under the direction_ 
of the biſhop, as viſitation, correction of manners, grant- 
ing inflitutions, and the like, with a general inſpection 
of men and things, in order to the preſerving. of diſcipline 
and good government in the church.  G:b/. Intred. 22. 


| Gibſon's Trafts 108. 


And although theſe two offices have been ordinarily 
granted together; yet we find in the acts and records of 
the ſeveral ſees frequent appointments of vicars general 
ſeparately, upon occaſional abſences of the archbiſhops 
or biſhops. Gibſon's Tracts 1 10. | 

For the vicar general was an officer occaſionally con- 
ſtituted, when the biſhop was called out of the dioceſe, 
by * embaſſies, or attendances in parliament, or 
other affairs whether publick or private; and being the 
repreſentative of the biſhop for that time, his commiſſion 
contained in it all that power and juriſdiction which till 
reſted in, the biſhop notwithſtanding the appointment of 
an official, that is, the whole adminiſtration except the 

hearing 


* , 
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Gibſ. % 1 13 eg, rod! | 
| Commuſlary is he that is limited by the biſhop. commiſſary. 


Chanceltozs, &c. 


hearing of cauſes in the conſiſtory court. Gibſ. Intred. 


23. BY 

* Dr Gibſon takes occaſion to wiſh, that theſe offices 
might be kept ſeparate ſtill; the office of vicar general to 
be veſted in the hands of ſome grave and prudent clergy- 
man, uſually reſident within the dioceſe; and that of off- 
cial, (as being converſant about temporal 2 in 
the hands of a. layman, well {killed in the civil law. 


to ſome. certain place of the dioceſe, to aflift him; and 
in moſt caſes. hath, the authority of official principal and 
vicar general within his limits. Terms of the /aw. , Tit. 
Commiſſary. 4 Iuſt. 338. | 1 þ 

The chancellor is not confined to any place of the dio- 
ceſe, nor limited to ſome certain cauſes only of juriſdic- 
tion; but every where throughout the whole dioceſe he 
ſupplieth the biſhop's abſence, in all matters and cauſes 
eccleſiaſtical within his dioceſe, But the authority of 
commiſſaries, as it is reſtrained to ſome certain place of 
the dioceſe, ſo is it alſo reſtrained to ſome certain cauſes 
of juriſdiction, limited unto them by the biſhops : for 
which reaſon the law calls them officzales foranei, as re- 
ſtrained cuidam foro only of the dioceſe." Gad. 8 1. 


4. And what is ſaid of commiſſaries may be alſo ap- Archdeacon'sof- 
plied to the officials of ſuch archdeacons as have a con- ficial, 


current juriſdiction with their biſhop. Gb/. Tracts 114. | 


5. By Can. 127. No man ſhall be admitted a chan- Qualification, 


cellor, commiſſary, or official, to exerciſe any eccleſia- 
{tical juriſdiction, except he be of the full age of fix and 
twenty years at the leaſt, and one that is learned in the 
civil and eccleſiaſtical laws, and is at the leaſt a maſter 
of arts, or batchelor of law, and is reaſonably well prac- 
tiſed in the cqurſe thereof, as licewiſe well affected and 
zealouſly bent/to religion, touching whoſe life and man- 
ners no evil ęxample is had, and except before he enter 
into or exegylte any ſuch office, he ſhall take the oath of 
the king's fupremacy in the preſence of the biſhop, or 
in the open court, and ſhall ſubſcribe to the thirty nine 
articles, and ſhall alſo ſwear that he will to the uttermoſt 
of his underſtanding deal uprightly and juſtly in his 
office, without reſpect of favour or reward; the ſaid 
oaths and ſubſcription to be recorded by a regiſter then 
preſent. 

And they are alſo to take the oaths at the ſeſſions, as 
other perſons qualifying for offices, © 
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Jariſdiction. 


Chancellozs, &c. 


In the ſecond year of king Charles the firſt, Dr Sutton, 
chancellor of Glouceſter, was ſued before the high com- 
miſſioners, for that he being a divine, and having never 
been brought up in the ſcience of the civil or canon laws, 
nor having any underſtanding therein, took upon him the 
office of chancellor, contrary to the canons and conſtitu- 


tions of the church. Whereupon he prayed a prohibi- 


tion in the common pleas, ſuggeſting that he had a free- 
hold in the chancellorſhip, and ought to enjoy the ſame 
for life : but the court would not- grant the prohibition ; 
becauſe it belonged to the ſpiritual courts to examine the 
abilities of ſpiritual officers; and ſo, tho' a lay perfon 
gains a freehold by his admiſſion to a benefice, yet he may 
be ſued in the ſpiritual court, and deprived for that cauſe. 
Gibſ. 987. | 

ut of later days, when Dr Jones, chancellor of Lan- 
daff, was libelled againſt for ignorance, prohibition was 
prayed, and alſo obtained upon this foot of freehold 
and when conſultation was prayed, as in a caſe of mere 


_ eccleſiaſtical cognizance, and the prayer was ſupported by 


the precedent of Dr Sutton, the court inclined againſt it, 
and denied Sutton's cafe to be law. Gibſ. 987. 4 Med. 

Ree + | 
: 6, Concerning the nature and extent of the power of 
chancellors, as that name is underſtood at preſent, biſhop 
Stillingfleet ſaith as follows : 

There is a difference in law and reaſon, between an 
ordinary power depending on an ancient preſcription and 
compoſition (as it is in ſeveral places in the deans and 
chapters within their precincts), and an ordinary power 
in a ſubſtitute, as a chancellor or vicar general. For al- 
tho? ſuch an officer hath the ſame court with the biſhop, 
fo that the legal acts of court are the biſhop's acts by 
whoſe authority he fits there, ſo that no appeal lies from 
the biſhop's officer to the biſhop himſelf, but to the ſupe- 
rior; and altho* a commiſſary be allowed to have the 
power of the ordinary in teſtamentary cauſes, which were 
not originally of eccleſiaſtical juriſdiction: yet in acts 
which are of ſpiritual and voluntary juriſdiction, the caſe 
is otherwiſe. For the biſhop, by appointing a chancel- 
lor, doth not deveſt himſelf of his own ordinary power; 
but he may delegate ſome parts of it by commiſſion to 
others, which goes no farther than is expreſſed in it. For 
it is a very great miſtake in any to think, that ſuch who 
act by a delegated power, can have any more power than 
is given to them, where a ſpecial commiſſion is * 

or 
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for the exerciſe of it. For by the general commiſſion no 
other authority paſſeth, but that of hearing .cauſes : but 
all acts of voluntary juriſdiction require a ſpecial com- 
miſſion, which the biſhop may reſtrain as he ſees cauſe. 
For, as Lindwood faith, nothing paſſes by virtue of the 
office but the hearing of cauſes ; ſo that other acts depend 
upon the biſhop's particular grant for that purpoſe. And 
the law no where determincs the bounds of a chancel- 
lor's power as to ſuch acts; nor can it be ſuppoſed ſo to 
do, fince it is but a delegated power, and it is in the 
right of him that deputes to circumſcribe and limit it. 
Neither can uſe or cuſtom inlarge ſuch a power, which 
depends upon another's will, And however by modern 
practice the patents for ſuch places have paſſed for the life 
of the perſon to whom they were firſt granted; yet it 
was not ſo by the ancient eccleſiaſtical law of England. 
For Lindwood aftirms, that a grant of juriſdiction ceaſeth 
by the death of him who gave it ; or otherwiſe it could 
never paſs into the dean and chapter ſed? vacante, or to the 
guardian of the ſpiritualties. And he gives a good reaſon 
for it, that the biſhop may not have an official againſt his 
will, perhaps diſagreeable to him. It is true, that by the 
ſtatute of the 37 H. 8. c. 17. mere doctors of law are 
made capable of exerciſing all manner of eccleſiaſtical ju- 
riſdiction ; but it doth not aſſign the extent of their ju- 
riſdiction, but leaves it to the biſhops themſelves, from 
whom their authority is derived. And the law ſtill diſ- 
tinguiſheth between ordinary and delegated power; for 
the former ſuppoſeth a perſon to act in his own right, and 
not by a deputation, which no chancellor or official doth 
pretend unto. 1 Still. 330, | | 
Note, voluntary juriſdiction is exerciſed in matters which 
require no 5udicial proceeding, as in granting probate of 
wills, letters of adminiſtration, ſequeſtration of vacant 
benefices, inſtitution, and ſuch like; contentious juriſdic- 
tion is, where there is an action or judicial proceſs, and 
conſiſteth in the hearing and determining of cauſes be- 
tween party and party. Ayl. Parerg. 318. | 
And the diſtinction which biſhop Stillingfleet here 
layeth down, between contentious and yoluntary juriſdic- 
tion, as the one js ſuppoſed to be conveyed to the official, 
and the other to remain in the biſhop, is ſupported, as to 
the contentious juriſdiction, by the books of common law ; 
which affirm, that a biſhop may well ſue for a penſion or 
other right before his own chancellor; and ſay, that the 
archbiſhop having conſtituted an official principal pa 
| can 
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| dean of the arches) to receive appeals, cannot afterwards 
come into that court, and execute the office himſelf. Add 
to this, what is generally ſaid, that if a biſhop doth not 
conſtitute a chancellor, he may be obliged to do it by the 

archbiſhop of the province. Gi. 926, 
But as to the other branch, to wit, voluntary juriſdic- 
tion, as viſitation, inſtitution, licences, and the like; all 
this doth remain in the archbiſhop or- biſhop, notwith- 
ſtanding the general grant of all and all manner of juriſ- 
diction to the official. And therefore in our ancient ec- 
7 cleſiaſtical records, we find ſpecial commiſſions to hear 
and determine matters found and detected in the viſitation, 
granted by the viſitors to ſuch perſons whoſe zeal and in- 
tegrity they could confide in, for the effectual proſecution 
of the crimes and vices detected. In like manner inſti- 
tutions, licences, and the like, can belong to chancellors 
no otherwiſe, than as the right of granting is conveyed 
to them diſtinctly and in expreſs terms: And all that is 
here ſaid of chancellors, holds equally in the caſe of com- 
miſſaries and officials, according to the reſpective powers 

delegated to them. Gibſ. 987. d 
Under the appellation of delegated juriſdiction, in a 
large ſenſe, may be comprehended the juriſdiction of arch- 
deacons, who exercife ſuch branches of epiſcopal power 
(in ſubordination to. the biſhops) as have been anciently 
aſſigned to them, eſpecially nh holding of viſitations; and 
of deans, deans and chapters, and prebendaries, who do 
exerciſe epiſcopal juriſdiction of all kinds, independent 
from the biſhops, tho* no juriſdiction at all could accrue 
to them otherwiſe than by grant from the biſhops, or by 
the arbitrary and overruling power of the popes. Both of 
theſe, however originally delegated, have long obtained 
the ſtyle of ordinary juriſdiction, as belonging of courſe 
and without any expreſs commiſſion, to the ſeveral offices 
beforementioned. Gibſ, Hntrod. 22. 
But the power which we properly call delegated, is the 
power of chancellors, commiſſaries, and officials; which 
they exerciſe by expreſs commiſſion from the reſpeCtive 
ordinaries, to whoſe ſtations or. offices ſuch powers are 
annexed, Id. | 

Continuance, 7. As the biſhop may bound commiſſions in point of 
pou? ſo he may alſo bound them in point of duration. 
he commiſſion of official, for hearing of cauſes, is the 
only one which the biſhop is pretended to be under an 
obligation to grant, and he (as official) hath leſs ſhare 
than any other in the ſpiritual adminiſtration ; and yet 
| even 


—— - „% „ „„ 


could not undo it at pleaſure; but in the next reign, 


a command; the law declares ſuch grants good when 
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even in this the rule of the law is, that the power of offſi- 
cials ceaſeth, not only by revocation, but by the death of 
him who deputed them. And the reaſon given for it is, 
that otherwiſe upon the death of the biſhop the guardian 
of the ſpiritualties (and the ſame holds good of the ſuc- 
ceſſors alſo) might have an unacceptable perſon intailed 
upon him. Accordingly, before the reformation, and for 
ſome time after, we find new commiſſions for offices of 
all kinds generally granted together, after the conſecra- 
tion or tranſlation of a new biſhop ; and thoſe grants uſu- 
ally either to continue during pleaſure in expreſs words, 
or without any mention of the continuance for life or 
other term, and ſo equally revocable at the pleaſure of 
the biſhop. The ſame ſeemeth to have continued, at leaſt 
the common ſtyle, for ſome years in the reign of queen 
Elizabeth ; and in the next reign we find it a queſtion in - 
the caſe of the prebend of Hatcherly, whether any con- 
firmation could bind the ſucceſſor; and tho? in the caſe of 
Dr Barker, in the twenty firſt year of king James, the 
court were of opinion, thac the biſhop had no right to 
take from him his office of commiſſary and, vicar ge- 
neral, which was granted for life, it is to be obſerved, 
that that grant had been made by deed from the biſhop 
himſelf, who therefore was bound by his own act, and 


— 
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3 Cha. in Sutton's caſe, it is mentioned again as a doubt- : 
ful point, whether the grant of the predeceſſor, (however 
confirmed) could bind the ſucceſſor. Gib. Introd. 25. 
And it ſhould ſeem that the grantees themſelves doubt- 
ed their title for life, in the known way of commiſſions, 
according to the eccleſiaſtical method ; and therefore for 
greater ſecurity (no doubt by the advice of common law- 
yers). they obtained the offices by way of letters patents, 
with the habendum and other attendants on temporal 
grants; in which way they ſtill continue. And it is now 
taken for clear law, in the caſe of biſhops and other or- 
dinaries, that the grant of an office for life by the prede- 
ceſſor, whether judicial or miniſterial, if it be confirmed 
by the dean and SL, is binding to the ſuccellor. But 


it is to be remembred, that this is an allowance, and not 
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made, but doth not dire& them to be made; in this the 
biſhop is at his own liberty as much as ever, no reſtraint 


2 being laid upon him by any law of this realm; 
Id. 


The 
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The ſame holds much more ſtrongly, in the caſe of 
grants for more lives, and grants in reverſion. In favour 
of a grant for one life, it may be alledged that the grantee, 
under the uncertainty of the life of the grantor, would 
have no encouragement to ſequeſter himſelf from all other 
buſineſs, and turn his thoughts wholly to the execution 
of that office; and that by the time he hath attained a 
competent knowledge of perſons and things relating to it, 
he may be removed: but theſe cannot be pleaded in fa- 
vour of grants for more lives, and grants in reverſion. 
It is true, the temporal courts do ſo far reſtrain ſuch 
grants, as to declare them void, unleſs warranted by pre- 
cedents before the 1 Eliz. in the caſe of biſhops, and be- 
fore the 13 Eliz. in the caſe of others (in which years the 
two ſtatutes were made againſt the laying theſe and the 
like unreaſonable burdens upon ſucceſſors); and they al- 
ſo do declare them void, unleſs they be granted freely and 
without reward, and unleſs the grantee (fuppoſing him of 
full age) appear to have ſufficient knowledge for the 
work. But they have allowed them to be good, upon the 
foundation of precedents ſubſequent to the x Eliz. on pre- 
ſumption that there might be precedents before ; and they 
have alſo allowed grants to minors to be good, on pre- 
ſumption that in due time they will qualify themſelves for 
the offices, and that until ſuch time as they ſhall come of 
>. they may ſupply the places by deputies. G:b/. Introd, 
20. 
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Chantry. 


HAN TRY, cantaria, was commonly a little chapel, 
or particular altar, in ſome cathedral or parochial 
church ; endowed with lands or revenues, for the main- 
tenance of a prieſt, to-pray for the ſouls of the founder 
and his friends. | 
A man might make a chantry by licence of the king, 
without the ordinary ; for the ordinary hath nothing to 
do therewith. - | 
The main uſe and intent of theſe chantries was, for 
prayers for ſouls departed, on a ſuppoſition of purgatory, 
and of being releaſed from thence by maſſes ſatisfactory : 
And prayer for ſuch ſouls was the general matter = 
I Obits, 
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obits, anniverſaries, and the like, which were but ſeveral 
forms of prayer for ſouls. God. 329. 


Theſe chantries were diflolved by the ſtatute of the x 
Ed. 6. c. 14. 


— 


Chapel. e, lee e. 
Is WE have ſoftned in Engliſh the pronunciation of Chapel, whence 
the initial letters of this word, as we have done ſo called. 
in many other like inſtances ; for it is evidently the ſame 
with the Latin word capella: the Daniſh word is #apel, 
the Belgic capelle, the Spaniſh capilla. But from whence 
they have their derivation, ſeemeth not to have been ſa- 
tisfactorily accounted for. Perhaps the ſame may be a 
diminutive of the word capa, which hath been adopted to 
ſignify one of the prieſts veſtments, ſo called (faith Lind- 
wood) a capiendo, from its containing or covering the 
whole back and ſhoulders. For chapels at firſt were only 
tents or tabernacles, ſometimes called field churches, be- 
ing nothing more than a covering from the inclemency of 
the ſeaſons. And the metaphor is transferred with our 
Engliſh word cope, which is uſed to denominate the ſame 
veſtment, and fignifieth alſo a canopy or other vaulted 
covering. So coppe denoteth the round top of a hill. So 
we ſay the cape of a wall; the cape of a coat; cape, 2 
promontory, or other extremity ; cap, a covering for the 
head ; and other ſuch like. 

2. Private chapels are fuch as noblemen and other re- private chapele. 
ligious and worthy perſons have at their own private 
charge, built in or near their own houſes, for them and 
their families to perform religious duties in, Theſe pri- 
vate chapels and their ornaments are maintained at thoſe 
perſons charge to whom they belong ; and chaplains pro- 
vided for them by themſelves, with honourable penſions : 
and theſe anciently were all conſecrated by the biſhop of 
the dioceſe, and ought to be ſo ſtill. Degge P. 1. c. 12. 

Stratford, Ie do decree, that whoſoever againſt the pro- 
hibition of the canons ſhall celebrate maſs in oratories, chapels, 
houſes, or other places not conſecrated, without having obtained 
the ticence of the dioceſan, ſhall be ſuſpended from the celebra- 
tion of divine ſervice for the ſpace of a month. And all licences 
granted by the biſhops, for celebrating maſs in places not conſe- 
crated, other than to noblemen or other great men of the realm, 
living at a conſiderable diſtance from the church, er notorioufly 

weak 
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weak or infirm, ſhall be void. Nevertheleſs the heads," gover- 
nors, and canons of cathedral churches, and others of the clergy, 
may celebrate . their oratories of ancient erection, as hath 

| been accuſtomed. Moreover, the prigſis who ſhall celebrate maſs 
in oratories or chapels built by the kings or queens * England, 
or their children, ſhall not incur ſuch pain. Lind. 233, 


In oratories] An oratory difters from a church : for in a 
church there is appointed a certain endowment for the 
miniſter and others; but an oratory is that which is not 
built for ſaying maſs, nor endowed, but ordained for 
prayer. Lind. 233. EL 


Or other places] As ſuppoſe, in a tent, or in the open 
air. Lind. 233. ; 

Without having obtained the licence of the dioceſan] Such 
oratory any one may build, without the conſent of the 
biſhop ; but without the lieence of the biſhop, divine ſer- 
vice may not be performed there. And this licence he 
ſhall not grant, for divine ſervice there to be performed, 
upon the greater feſtivals. | Lind. 233. 

Abundance of ſuch licences, both before and fince the 
reformation, remain in our eccleſiaſtical records; not on- 
ly for prayers, and ſermons, but in ſome inſtances for 
ſacraments alſo. But the law is (as Lindwood hath it in 
his gloſs on the ſaid canon) that ſuch licence be granted 
ſparingly. And theſe reſtrictions were laid on private 
oratories, out of a juſt regard to places of publick wor- 
ſhip; that while the laws of the church provided for great 
infirmities, or great diſtance, ſuch indulgence might not 
be abuſed to an unneceſſary neglect of publick or paro- 
chial communion. Gr). 212. | 

And in the ſaid oratories, a bell might not be put up, 
without the biſhop's authority. Lind. 233. 


At a conſiderable diſtance] As ſuppoſe, a mile or more; 
and in ſuch caſe, and not otherwiſe (ſaith Lindwood), 
the biſhop ought to permit ſervice to be performed there, 
Lind. 233. ; 


By the 2 F 3 Ed. 6. c. 1. /. 1. and 1 EI. c. 2. ,. 4 
Open prayer in and throughout thoſe acts, is explained 
thereby to be, that prayer which is for others to come 
unto or hear, either in common churches, or private 
chapels or oratories. 


By the 23 El. c. 1. Every perſon which uſually on the 
ſunday ſhall have in his houſe divine ſervice which is eſta- 
3 bliſhed 
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blifhed by the law of this realm, and be thereat himſelf 
uſually preſent, and ſhall not obſtinately refuſe to come 
to church; and ſhall alſo four times in the year at leaſt 
be preſent, at the divine ſervice in the church of the pariſh 
where he ſhall be reſident, or in ſome other common 
church or chapel of eaſe ; ſhall not incur the penalty of 
2ol. a month limited by the ſaid act, for not repairing to 
church. ſ. 12. 


By Can. 71. No miniſter ſhall preach or adminiſter the 
holy communion in any private houſe, except it be in times of 
neceſſity, when any being either ſo impotent as he cannot 

to the church, or very dangerouſly ſick, are deſirous to be 
partakers of the holy ſacrament ; upon pain of ſuſpenſion 
for the firſt offence, and excommunication for the ſecond. 
Provided, that houſes are here reputed for private houſes, 
wherein are no chapels dedicated and allowed by the ec- 
cleſiaſtical laws of this realm. And provided alſo, under 
the pain before expreſſed, that no chaplains do preach or 
- adminiſter the communion in any other places, but in the 
chapels of the ſaid houſes ; and that alſo they do the ſame 
very ſeldom upon ſundays and holidays: ſo that both the 
lords and maſters of the ſaid houſes, and their families, 
ſhall at other times reſort to their own pariſh churches, 
and there receive the holy communion at the leaſt once 
every e 

3. The diſtinction of free chapels, is grounded on their Free chapels, 
freedom or exemption from all ordinary juriſdiction. Gib/; 
210, 
Sir Simon Degge ſays, it is agreed on all hands, that 
the king may erect a free chapel, and exempt it from the 
Juriſdiction of the ordinary, or may licenſe a ſubject fo to 
do. Degge P. 1. c. 12. 

And Dr Godolphin ſays, the king may licenſe a ſubject 
to found a chapel, and by his charter exempt it from the 
viſitation of the ordinary. God. 145. 

But Dr Gibſon obſerves nevertheleſs, that no inſtances 
are produced in confirmation hereof : it is true, he ſays, 
that many free chapels have been in the hands of ſubjects; 
but it doth not therefore follow, that thoſe were not ori- 
ginally of royal foundation. oo 211. 

By a conſtitution of archbiſhop Stratford, as before 
mentioned, miniſters which officiate in cratories or chapels 
erected by the kings or queens of England, or their cbilaren, 
Hall not need to have the licence of the erdinary. 
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. Or their children] Which word children extendeth not 
further than to grand children; after theſe, they are call- 
ed poſterity. Lind. 234. ö | | 4 
All free chapels, together with the chantries, were 
given to the king in the firſt year of king Edward the 
Peth except ſome few that are excepted in the acts of 
parliament 2 which they were given; or ſuch as are 
founded by the king, or his Iicence, ſince the diſſolution. 
Degge P. 1. c. 12. | 

And the king himſelf viſits his free chapels and hoſpi- 
tals, and not the ordinary: which office of viſitation is 
executed for the king, by the lord high chancellor. God. 
145. 
| f ree chapels may continue ſuch, in point of exemption 
from ordinary viſitation ; tho' the head or members do 
receive inſtitution from the ordinary. Gib. 211. 

In ſhort, the ſum of all is this: Free chapels (ſays the 
learned and accurate biſhop Tanner) were places of reli- 
gious worſhip, exempt from all ordinary juriſdiction, ſave 
only, that the incumbents were generally inſtituted by the 
biſhop, and inducted by the archdeacon of the place. 
Moſt of theſe chapels were built upon the manors and an- 
cient demeſnes of the crown, whilſt in the king's hands, 

for the uſe of himſelf and retinue when he came to reſide 
there. And when the crown parted with thoſe eſtates, 
the chapels went along with them, and retained their firſt 
freedom ; but ſome lords having had free chapels in ma- 
nors that do not appear to have been ancient demeſne of 
the crown, ſuch are thought to have been built and pri- 
vileged by grants from the crown. Tanner's Notit. Monaft. 
Pref. 28. 
Chapels of eaſe 4+ Of chapels ſubject to a mother church, ſome are 
under a mother merely chapels of cafe, others chapels of eaſe and parochial. 
church, Gil. 209. | 
A chapel merely of eafe, is that which was not allowed 
a font at its inſtitution, and which is uſed only for the 
| eaſe of the pariſhioners in prayers and preaching (ſacra- 
— A | ments and burials being received and performed at the 


mother church,) and commonly where the curate is re- 
movable at the pleaſure of the parochial miniſter ; accord- 
ing to what Lindwood ſaith, where the miniſter of the 
Aa, mother church hath the cure of them both, yet he exer- 
friſeth the cure there by a vicar not perpetual, but tempo- 

2-, Fary, and removable at pleaſure ; tho” in this caſe, Lind- 
nr. vod obſerves elſewhere, that there may be in other re- 
ſpects the rights of a parochial chapel by cuſtom, But 
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where à chapel is inſtituted, tho* with parochial rights, 
there is uſually. (if not always) a reſervation, of repairing 
to the mother church, on a certain day or days, in order 
to preſerve the ſubordination. Gibſ. 209. 

A. parochial chapel is that which hath the parochial 
rights of chriſtning and burying; and this differeth in no- 
thing from a church, but in the want of a rectory and 
endowment. Degge P. 1. c. 12. 

For the privileges of adminiſtring the ſacraments (eſpe- 
cially that of baptiſm) and the office of burial, are the proper 
rites and juriſdiction that make it no longer a dependin 
chapel of eaſe, but a ſeparate parochial chaptl. For the 
liberties of baptiſm and ſepulture, are the true diſtin& 
parochial rites. And if any new oratory hath acquired 
and enjoyed this immunity, then it differeth not from a 
pariſh church, but (ſays Mir Selden) may be ſtiled capella 
parochialis. And till the year 1300, in all trials of the 
rights of particular churches, if it could be proved that 
any chapel had a cuſtom for free baptiſm and burial, ſuch 
place was adjudged to be a parochial church. Hence at 
the firſt erection of theſe chapels, while they were deugn- 
ed to continue in ſubjection to the mother church, expreſs 
care was taken at the ordination of them, that there 
ſhould be no allowance of font or bells, or any thing that 
might be to the prejudice of the old church. And when 
any ſubordinate chapel did afſume the liberty of burial, it 
| was always judged an uſurpation upon the rights of the 
| mother church, to which the dead bodies of all inhabitants 
ought to be duly brought, and there alone interred. And 
if any doubt aroſe, whether a village were within the 
bounds of ſuch a pariſh ; no argument could more directly 
prove the affirmative, than evidence given, that the inha- 
bitants of that village did bury their dead in the church- 
yard of the ſaid pariſh, Ken. Par. Ant. 590, 591. 

5. When by long uſe and cuſtom parochial bounds Their endow- 
became fixed and ſettled, many of the pariſhes were {till ment and depen- 
ſo large, that ſome of the remote hamlets found it very 
inconvenient to be at ſo great a diſtance from the church ; 
and therefore for the relief and eaſe of ſuch inhabitants, 
this new method was practiſed of building private oratories 
or chapels in any ſuch remote hamlet, in which a capel- 
lane was ſometimes endowed by the lord of the manor, 
or ſome other benefactor, but generally maintained by a 
ſtipend from the pariſh prieſt, to whom all the rights and 
dues were intirely preſerved. Ken. Par. Ant. 587. | 

But in order to authoriſe the erecting of a chapel of caſe, 47 2) 


the joint conſent of the dioceſam, the patron, and the in- E · N 
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cumbent (if the church was full) were [and as it ſeem- 
eth ſtill are] all required. Nen. Par. Ant. 58 5, 586. 

By a conſtitution of Othobon ; I ben a private per 
defireth to have a chapel of his own, and the biſhop" for "juſt 
| cauſe hath granted the ſame, the ſaid biſhop hath always 'pro- 
vided, that this be done without prejudice to the right of any 
other ; agreeably uhereunto we do injoin, that the thaplains 
miniſtring in ſuch chapels, which have been granted ſaving the 
right of the mother church, ſball render to the reftor of -— yo 
church all oblations and ather things, which, if the ſaid chap- 
lains did not recerve them, ought to accrue to the ſaid mother 
church: and if any ſhall negle& or refuſe ſo to do, he fhall in- 
cur the pain of ſuſpenſion until he ſhall conform, Athon. 112. 

But this is to be underftood, unleſs a ſpecial privilege, 
or ancient cuſtom do allow the contrary ; or unleſs by 
compoſition with the rector of the mother church, he do 
retain yearly the fruits ariſing within the chapelry, paying 
for the ſame ſomething in certain to the ſaid rector. 
Athon. 112. © 1 7 | | 
For a chapel may preſcribe tor tithes againſt the mother 
church. Thus in the caſe of Sayer and Bland (4 Leon. 
24-) when the parſon libelled for tithes againft an inhabi- 
tant of a hamlet where was a chapel of eaſe, and it was 
ſhewed on the other ſide, that time out of mind the faid 
hamlet had found a clerk to do divine ſervice in the ſaid 
chapel with part of their tithes, and (what was an uſual 
compoſition upon the erection of a chapel) paid a certain 
ſum of money to the parſon and his predeceſſors for all 
tithes ; the preſcription was held to be good, and a pro- 
hibition was granted. Gibſ. 209. 

And at the conſecration of a chapel, there was often 
ſome fixed endowment given to it, for its more light and 
eaſy dependence on the mother church : in ſome places 
being .endowed with lands or tithes, and in fome places 
by voluntary contributions. Degge P. 1. c. 12. 

Yet nevertheleſs, at the firſt there were very many ſigns 
of the dependence of chapels on the mother church; of 
which the prime and moſt effectual was the payment of 
tithes and offerings and all profits whatſoever to the in- 
cumbent of the mother church. And therefore when ſuch 
chapels were firſt allowed, a particular reſerve was always 
made, that ſuch a new foundation ſhould be no prejudice 
to the pariſh prieſt and church. The conſtitutions of 
Egbert archbiſhop of York in the year 750, do take care 
that churches of ancient inſtitution ſhould not be deprived 
of tithes or any other rights, by giving or allotting any 
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to new oratories. The fame was alſo provided in a 
council under king Ethelred, dy the advice of his two 
archbiſhops Alpheg and Wulſtan. Which conſtitution 
is alſo found in an elder council of Mentz; and in the 
imperial capitularies. And by the laws of king Edgar 
made about the year 970, it was ordained, that every 
man ſhould pay his tithes to the ealdan myn/tre, to the elder 
or mother church : Only if a thain or lord ſhould have 
within his own fee a church with a burial place (that is, 
a parochial chapel,) he might give a third part of his 
tithes to it; but if it had no privilege of burial (that is, 
if it were a- bare appendant chapel,) chen the law was, to 
maintain the prieſt out of his nine parts, that is, purely 
at his own charge, without laying any part of the burden 
on the prieſt of the pariſh church. Ken. Par. Ant. 594. 

Another mark of dependence on the mother church 
was this: The inhabitants of the village which was thus 
accommodated with a chapel, were upon ſome feſtivals. to 
repair to the mother church, as an expreſſion of duty and 
obedience to it. This practice was enjoined by the 31ſt 
canon of the council of Agatha, and recommended by a 
decree of Gratian, and obtained as a cuſtom in this king- 
dom. Yea, when chapels were firſt allowed to our col- 
leges in Oxford, it was generally provided, that ſuch li- 
berty ſhould be no prejudice to the pariſh church ; and 
that the ſcholars of every ſuch houſe ſhould frequent the 
ſaid parochial church in the greater ſolemnities of the 
year. Which cuſtom doth till prevail at Lincoln col- 
lege, where the rector and fellows on Michaelmaſs day 
go in their reſpective habits to the church of St Michael, 
and on the day of All-faints to the church of All-hallows. 
Ken. Par. Ant. 595. © | 

Nor did the inhabitants of any village ſo privileged 
with a chapel barely viſit the mother church, and join in 
the divine ſervice; but as a farther ſign of ſubjection, 
they made their oblations, and paid ſome accuſtomed dues 
at thoſe ſolemn ſeaſons. This was ſometimes done upon 
every one of the three greater feſtivals of chriſtmaſs, eaſter, 
and whitſunday. Sometimes thoſe offerings were made 
only on the day of the dedication of the mother church. 
At other times and places, theſe ſolemn oblations were 
made only at whitſuntide, and this chiefly in cathedral 
and conventual churches, where, among all pariſh church- 
es that were appropriated to them, or of their patronage, 
the prieſts and people came in folemn proceſſion within 


the week of pentecoft, and brought their uſual offerings. 
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Whereupon we may fairly preſume, that this old cuſtom 
gave birth and name to the penteco/ials or whitſun-contri- 
butions that were allotted to the biſhops, and are ſtill paid 
in ſome few dioceſes. Ken. Par. Ant. 596, 597. 
It was a farther honqur done to mother churches, that 
all the hamlets and- diſtant villages of a large pariſh, made 
one of their annual proceſſions to the parochial church, 
with flags and ſtreamers, and other enſigns of joy and 
triumph. This cuſtom might poſſibly after the conqueſt 
be introduced by the Normans; for among the eccleſi- 
aſtical conſtitutions made in Normandy in the year 1080, 
it is decreed, that once in a year about pentecoſt, the 
prieſts and capellanes ſhould come with their people in a 
full proceſſion to the mother church, and for every houſe 
ſhould offer on the altar a wax taper to inlighten the 
church, or ſomething of like value. Ken. Par. Ant. 598. 
Moreover, the capellane or curate of a chapel was to 
be bound by an oath of due reverence and obedience to 
the rector or vicar of the mother church. This act of 
ſubmiſſion is injoined by a conſtitution of archbiſhop 
Winchelſea. And the oath was this: That to the pare- 
chial church and the rector and vicar of it, they would do no 
manner of hurt or prejudice in their oblations, portions, and all 
- accuſtomed dues ; but as much as lay in their power, would de- 
fend and ſecure them in all reſpects : that they would by no 
means raiſe, uphold, or any way abet any grudges, quarrels, 
difference, or contention, bettween the ſaid rector or vicar and 
his pariſhioners ; but as far as in them lay, would promote and 
maintain peace and charity between them. And it was or- 
dained, that all ſtipendiary prieſts and capellanes ſhould 
make ſuch oath before the rector or vicar or their deputy, 
on the firſt ſunday or feſtival after their admiſſion ; and 
ſhould not preſume to celebrate divine ſervice before ſuch 
oath was actually taken (at leaſt if the rector or vicar did 
inſiſt upon it), on penalty of incurring irregularity, and 
ſuch other puniſhments as the canons did inflict on all 
that violated the conſtitutions of holy church. And if 
the ſaid capellanes, after ſuch oath taken, ſhould be con- 
victed of the breach of it, or if ſuſpected, ſhould not be 
able to purge themſelves, that then they ſhould be turned 
out and proceeded again{t as perjured perſons, And if 
any capellane renounced this obedience, and preſumed to 
act in contempt of the mother church and the incumbent 
of it; a judicial proceſs was formed againſt him, of which 
the iſſue was to eject and ſuſpend him, Ken. Par. Ant. 
$99 600. 
| Fs And 


„r! ͤ Co ee 


＋ 


—_ 
- 


id 


Chapel. 
And Dr Kennet ſays, this canon remaineth till in its 
full force. Ken. Par. Ant. 601. 
And Mr Johnſon faith accordingly, that they who 
officiate in any chapel of eaſe, do to this day ſwear obe- 
dience to the incumbent of the mother church. Fobn/. 


205. | 
The inhabitants of a precin& where there is a chapel, 

tho” it is a parochial chapel, and tho? they do repair that 

chapel, are nevertheleſs of common right contributory to 


the repairs of the mother church, If they have ſeats at 


the mother church, to go thither when they pleaſe, or 
receive ſacraments or ſacramentals, or marry, chriſten, 
or bury at it, there can be no pretence for a diſcharge. 
Nor can any thing ſupport that plea, but that they have 
time out of mind been diſcharged (which alſo is doubted 


whether it be of it ſelf a full diſcharge) ; or that in con- 


ſideration thereof, they have paid ſo much to the repair 
of the church, or the wall of the churchyard, or the keep- 
ing of a bell, or the like compoſitions (which are clearly 
a diſcharge). Gibſ. 197. 

Dr Godolphin ſays, it is contrary to common right, 
that they who have a chapel of eaſe in a village, ſhould 
be diſcharged of repairing the mother church; for it may 
be that the church, being built with ſtone, may not need 


any reparation within the memory of man; and yet that 


doth not diſcharge them, without ſome ſpecial cauſe of 
diſcharge — God. 153. 

If the chapel be three miles diſtant from the mother 
church, and the inhabitants who have uſed to come to 
the chapel, have uſed always to repair the c:apel, and 
there marry and bury, and have never within ſixty years 
been charged to repair the mother church ; yet this is not 
any cauſe to have a prohibition : but they ought to ſhew 
in the ſpiritual court their exemption, if they haye any, 
upon the endowment, 2 RolPs Abr. 290. 

But if the inhabitants of a chapelry preſcribe to be diſ- 
charged time out of mind of the reparation of the mother 
church, and they are ſued for the reparation of the mother 
church, a prohibition lieth upon this ſurmiſe. 2 Rall's 
Abr. 290. 

T. 1. Ball and Croſs. The inhabitants of a chapelry 
within a pariſh, were proſecuted in the eccleſiaſtical 
court, for not paying towards the repairs of the pariſh 
church; and the caſe was, thoſe of the chapelry never 
had contributed, but always buried at the mother church, 
till about Henry the eighth's time the biſhop was pre- 
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vailed on to conſecrate them a burial place, in eonſidera- 


tion of which they agreed to pay towards the repair of the 
mother church. All which appeared upon the Ny And 
it was held by Holt chief juſtice; that thoſe of a chapelry 
may preſcribe to be exempt from repairing the mother 
church, as where it buries and chriſtens within it ſelf, 
and hath never contributed to the mother church; for in 
that caſe it ſhall be intended co-eval, and not a latter 
erection in eaſe of thoſe of the Chapelry : but here it ap- 
pears, that the chapel could be only an erection in caſe 
and favour of them of the chapelry ; for they of the cha- 
pelry buried at the mother church till Henry the eighth's 
time, and then undertook to contribute to the repairs of 
the mother church. x Salk, 164, 165. And altho' at 
the firſt ſight, this may ſeem ſomewhat hard, yet it hath 
this good foundation of reaſon ; that all chapels, and all 
diſcharges from attending divine ſervice at the mother 
church, were origihally matters of grace and fayour ; and 


the eaſe and convenience of particular inhabitants, ought 


How to be re- 


pali ed . 


— 


How to be ſup- 


plied. 


not to be purchaſed with inconvenience and damage to the 
mother church; in whoſe right it was ſpecially provided 


on thoſe occaſions, that nothing ſhould be done in preju- 


dice thereof, Gib/. 209. | 

6. The repairs of a chapel are to be made, by rates on 
the landholders within the chapelry, in the ſame manner, 
as the repairs of a church; and ſuch rates are to be in- 
forced by eccleſiaſtical authority; Gibſ. 209. 

And there ſhall be the like appeals to the ordinary for 
unequal aſſeſſments, —But all this muſt be intended of 
ancient chapels, and where this courſe hath been uſed ; 
for if there be land given far the repair of them, or any 


land or eſtate charged by preſcription to the repairs of 


them, then the cuſtom muſt be obſerved. Degge P. 1. 
c. 142. | 

7. The cure of chapels of eaſe, in many places, is to 
be performed by thoſe that have the cure of ſouls in the 
pariſh. Degge J. 3 | 

And in ſuch caſe, the incumbent of the mather church 
being bound to find a chaplain. there, may himſelf ſerve 
in the chapel, as well as his curate or chaplain, Iatf. 


6. 32. 1 
By agreement (of the biſhop, patron, and incumbent) 
the inhabitants may have a right to ele& and nominate a 


capellane. Otherwiſe, the ancient cuſtom was, that he 


was either arbitrarily appointed by the vicar ; or by him 
nominated ta the rector and convent, whoſe approbation 
maſt ele e 14 


— 
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did admit him 3 or as nominated by the inhabitants (as 
founders and patrons). to the vicar, and by him preſented 
to the ordinary: for cuſtom berein was different: ſome- 
times a capellane was to be preſented by the patron of the 
church to the vicar, and by him to the archdeacon, who 
was then obliged to admit him; at other times the lard 
of the manor did preſent a fit perſon to the appropriators, 
who without delay were to give admiſſion to the perſon ſo 
preſented. Ken, Par. Aut. 589. | bigs 
8. Chapels of eaſes have the like officers for the moſt — 
part as churches have, diſtinguiſhed only in name. Dęœghge 
P, 1... 
And are in like manner viſitable by the ordinary. 
Degge P. 1. c. 12. . 
9. It is ſaid by Rolle, that if the queſtion be in the ear 
court chriſtian, whether a church be a pariſh church, or 2m wo 
only a chapel of eaſe, a prohibition lieth. 2 Rolfs Abr. 


291. 

"(ad Dr Watſon ſaith, if the defendant in a quare im- 
pedit ſhall plead that the ſame is a Chapel and no Church ; 
this matter ſhall be tried by the country, and not by the 
biſhop. Watſ. c. 23. | 

But Dr G:bſon aich that a chapel or no chapel ought 
to be tried by the ſpiritual judge: for a ehapel is ſpiritual, 
as well as a church; and when two ſpiritual things are to 
be tried, no prohibition ſhall be granted ; in like manner, 
as it goeth not, when a modus is pleaded, in a diſpute 
between two ſpiritual perſons, to wit, the rector and vicar, 
about tithes. Git. 210. | 1. 

But he ſays, if a queſtion is depending as to the limits 
thereof, whether a chapel of eaſe or a pariſh church, or 
whether a chapel of eaſe or a parochial chapel; the ſame 
ſhall be tried, as to the limits, in the temporal court. 
Gibſ. 213. | 

When the queſtion was, whether it were a church, or 
chapel belonging to the mother church, the iſſue was, 
whether it had a font and burying place; for if it had the 
adminiſtration of ſacraments and ſepulture, it was judged 
in law a church. 2 1n/t. 363. 
If a perſon be patron of a chapel that hath parochial 
rights, and doth preſent thereto by the name of a church, 
and the preſentees have been received - thereto, as to 2 
church; it is no longer a chapel but a church: and if 2 
diſturbance happen upon any avoidance thereof, the pa- 
tron may have his quare impedit as to a church. M atſ. 
& 23. 2 Inj. 363. = 

But 
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But on che contrary, a preſentation to a church by the 
name of a chapel, will not make it ceaſe to be a church; 
for the caſe was, that in the time of Hen. 3. there were 
two rectories, A and B, and the patron of A purchaſed 
the rectory of B. After which, conſtantly preſentations 
were to the church of A with the chapel of B. And it 
was reſolved, that altho' the patrons of A ever after the 
faid purchaſe, had preſented only unto the ſaid church of 


A with the chapel of B; yet B notwithſtanding: remained 


in right a church, and the freehold of it in ſuſpence, 
Watſ. c. 23. Sav. 17, 18. = | 


| The particular duties, privileges, and appointments re- 


lating to miniſters officiating in chapels, are treated of 
under the title Curates. | | 


Chapter. See Deans and Chapters. 


— 


Charitable uſes. 


Oncerning lands given in mortmain to charitable uſes, 


ſee title PYo2tmain. | 


By the 43 El. c. 4. Whereas divers lands, tenements, rents, 
annuities, profits, hereditaments, goods, chattels, money, and fincks 
of money, have been heretofore given limited appointed and aſ- 

d, as well by the queen's majeſty and her progenitors, as by 
funary other well diſpoſed perſons ; ſome for relief of aged, in- 
potent, and poor people ; ſome for maintenance of fick and maimed 
foldiers and mariner, ſchools of learning, free ſchools and ſch1- 
lars in univerſities ; ſome for repair of bridges, ports, havens, 
caufways, churches, ſea banks, and highways ; ſome for edu- 
cation and preferment of orphans ; ſome for or towards relief, 
flock, or maintenance for houſes of correction; ſome for mar- 
riages of poor maids ; ſome for ſupportation aid and hel of 


young tradeſmen, handicraftmen, and perſons decayed; and 


other for relief or redemption of priſoners or captives ; and fir 
aid or eaſe of any poor ek foe — both payments of Ff, 
teens, ſetting out of ſoldiers, and other taxes; which never- 
_— have not been employed according to the charitable intent 
of the givers and founders thereof, by reaſon of fraud, breaches 


of truſt, and negligence in thoſe that Huld pay, deliver, ard 


emply the ſam: : For remedy whereof, it is enacted, _ : 
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Charitable uſes. 


ſhall be lawful for the lord chancellor or keeper of the great ſeal 


of England, and for the chancellor of the dutchy of Lancaſter 


for lands within the county palatine of Lancaſter, from time 


to time to award commiſſions to the * biſhop of every ſeveral 


dioceſe reſpectively and his chancellor (in caſe there ſhall be any 


biſhop of that dioceſe at the time of awarding the commiſſion ) 
and other perſons of good and ſound behaviour ; authorizing 
them thereby, or any four or more of them, to inquire as well 
by the oaths of twelve lawful men or more of the county, as by 
all other good and lawful ways and means, of all and ſingular 
ſuch gifts limitations aſſignments and apporntments aforeſaid, 
and of the abuſes, breaches of truſts, negligences, miſemploy- 
ments, not employing, concealing, defrauding, miſconverting, 
or miſgavernment, of any lands tenements rents annuities profits 
hereditaments goods chattels money or flocks of money, heretofore 
given limited appointed or aſſigned, or which hereafter ſhall be 
given limited appointed or aſſigned, to or. for any the charitable 
and godly uſes before rehearſed. And after, the ſaid commiſ- 
franers, or any four or more of them (upon calling the parties 
intereſted in any ſuch lands tenements rents annuties profits 


bereditaments goods chattels money and flocks of money) fal! 


make inquiry by the oaths of twelve men or more of the ſaid 
county) whereunto the ſaid parties intereſied may have their 
lawful challenges) ; and upon ſuch inquiry, hearing, and ex- 
amining thereof, ſet down ſuch orders judgments and decrees, 
as the ſaid lands tenements rents annuities profits goods chattels 
money and ſtocks of money may be duly and faithfully * 
to and for ſuth of the charitable uſes and intents before rehearſed 
reſpectively, for which they were given. Which orders, judg- 
ments and decrees, not being contrary to the orders flatutes or 
decrees of the donors or founders, ſhall fland firm and good, 
and be executed accordingly ; until the ſame ſhall be undone or 
altered by the lord chancellor or lord keeper or chancellor of the 
county palatine of Lancaſter reſpectively, upon complaint by 
any party grieved to be made unto them. 1. 1. | 
Provided, that this ſhall not extend to any lands tenement 

rents annuities profits goods chattels money or ſtocks of money, 
given or which ſhall be given to any college, hall, or houſe of 
learning within the univerſities of Oxford or Cambridge; or 
to any of the colleges of Weſtminſter, Eaton, or Wincheſter ; 
or to any cathedral or collegiate church; or to any city or town 
corporate, or to any the lands or tenements given to the uſes 
aforeſaid within any ſuch city or town corporate, where there 
i5 4 — 5 governor or governors appointed to govern or direct 
the ſame; or to any college, hoſpital, or free ſchool, which have 
ſpecial viſitars governors or overſeers appointed by their founders. 


. 2, 3. 
Provided 
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Charitable uſes. 
Provided alſo, that this foall nat be prejudicial to the juriſ. 
diftion or power of the ordinary; but that he may lawfully in 
every caſe execute and perform the ſame, as tho this act had not 
been made. ſ. 4. CUNT 
Provided alſo, that no perſon who ſhall have any of the ſaid 
lands tenements rents annuities profits hereditaments goods chat- 
telt money or flocks of money in his hands or poſſeſſion, or ſhall 
pretend any title thereunto, fhall be named a commiſſioner or 4 
juror for any the cauſes aforeſaid, or being named ſhall exe. 
cute or ſerve in the ſame. 1. 5. | 
And provided ao, that no perſon who ſhall purchaſe or ob. 
tain, upon valuable conſideration of money or land, any eſtate or 
intereſt in any lands tenements rents annuities hereditamenti 
goods or chattels apointed to any the charitable uſes above- 
mentioned, without fraud or covin, having no notice of the ſame 
charitable uſe, ſhall be impeached by any decrees or orders of 
the commiſſuoners abovementioned, for or concerning the ſame his 
eſtate or intereſt ; and yet nevertheleſs, the ſaid commiſſuners 
or any four 2 Hall and may make decrees and orders fir 
recompence to be made by any perſou, who being put in truſt, or 
having notice of the charitable uſes abovementioned, ſhall brei 
the ſame truſt, or defraud the ſame uſes, by any conveyance gift 
grant leaſe demiſe releaſe or converſion, and againſt his hein 
executors or adminiſtrators or any of them, having aſſets in law 
or equity, ſo far as the ſame aſſets will extend. ſ. 6. 
Provided always, that this act ſhall not extend to give power 
or authority to the commiſſuners, to make any orders judgments 
or decrees concerning any manors lands tenenements or other 
hereditaments aſſured or come unto the queen, or to king Henry 
the eighth, king Edward the ſixth, or queen Mary, by aft if 
parliament, ſurrender, exchange, relinquiſhment, eſcheat, at- 
rainder, conveyance, or otherwiſe 3 and yet nevertheleſs, if am 
fuch manors lands tenements or hereditaments, or any eſtate rent 
or profit out of the fame, have been appointed to any of the 
charitable uſes before expreſſed, at any time ſince the beginning 
of her maje/ty's reign, that then the ſaid commiſſioners or am 
four or more of them may make orders judgments and decrets 
concerning the ſame,. according to the purport and meaning of 
this act as before is mentioned, the ſaid laſt mentioned provi 
. natwith/landing. ſ. 7. | 
And all orders judgments and decrees of the ſaid commiſſioners 
or of any four or more of them ſhall be certified under their ſeal 
into the court of the chancery of England, or the court of tht 
chancery within the county palatine of Lancaſter reſpeftiveh, 
within ſuch convenient time as ſhall be limited in the ſaid cam 


miſſion; And the ſaid lord chancellor or lord keeper, and b 
fl 


6 


— 


Charitable utes. 


faid chancellor of the duteby, ſhall take ſuch vrder for the due 


execution thereof, as to them ſhall ſeem fit and convenient. ſ. 


'$, 9. , * N | 
And if after | h certificate made, any per all fi 
if aft A any perſon ſhall find 


bimſelf grieved the ſaid orders jutlgmints or de- 


crees j he may complain to the ſaid li chancellor or lord keeper 


or chancellor of the dutchy refpettively, for redreſs therein: 
who may upon ſuch complaint, by futh courſe as to their wiſ- 
dems ſhall ſeem meeteſt, the circumſtantes of the caſe confi- 
dered, proceed to the examination, hearing, and determining 
thereof; and upon hearing thereof, may annul, diminiſh, alter, 
or enlarge the ſaid orders judgments am dtcrees, as to them. 
ſhall be thought to fland with equity and gobd conſcience, actord- 
ing to the true intent and meaning of the dinors and foundits 
there; and tax and award good cg of ſuit by their diſcr- 
-tims, againſt ſuch perſons as they ſhall find to complain unte 
them without juſt and ſufficient cauſe, of the ſaid orders juds- 
ments and decrees. 1. 10. 

S. 1. Some for relief &c.] Money was given to main- 


tain a preaching ' miniſter : this is not a charitable ufe 
named in the ſtatute, Vet by the lord keeper and two 


| Judges it was decreed to be good, and the uſe a charitable 


uſe within the equity of the ſtatute ;. and the executor 
was ordered accordingly to pay the money for the main- 
tenance of it. Duke's Char. U/. 82. 


Schools of learning] A ſchool, unleſs it be a free ſchool, 
is not a charity within the proviſion of this act; and con- 
ſequently, the inhabitants have not a right to ſue in'the 
name of the attorney general. 2 Vern. 387. Vin. Tit. 
Charit. uſes. 


To the biſhop of every ſeveral dioceſe reſpefively] It was 
reſolved in the 44 El. by Egerton, Popham, Anderſon, 
and Coke attorney general, that the ſee being full at the 
time of ſealing the commiſſion, if the biſhop is not named 


commiſſioner, the commiſſion is void; but if he be named, 


it is not requiſite that he be preſent at the execution, for 
that none is of the quorum ; but any four or more may 
execute the ſame, without the preſence of the biſhop or 
his chancellor. Dude 62, 63. | 


In caſe there ſhall be any biſhop] Tt was reſolved in the laſt 
mentioned caſe, that if the ſee of the biſhop be void at 
the ſealing of the commiſſion, then the biſhop need not 
to be named a commiſſioner, neither his chancellor. Or if 


the biſhop be named a commiſſioner, and die before the 


certificate 
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Charitable uſes. 
certificate returned; this doth not avoid the commiſſion, 
but the other cnmiſſioners may proceed. Duke 63. 
As well by the oaths of twelve lawful men or more of the 
county] That is, (as was reſolved in the caſe. of the ſchool 
of Rugby,) of that county where the lands do lie, and not 
where the charity ought to be employed, in caſe the 
counties are different. But five years after, to wit, in 
the 9 C. I. it was further reſolved, in the caſe of Eafl 
Grinſied, that if a rent be granted out of lands in ſeveral 
counties, for maintenance of charitable uſes in one coun- 
ty; the commiſſioners in that county where the cha- 
ritable uſe is to be performed, may make a decree to 
charge the lands in other counties with an equal contri- 
bution to the payment of the ſaid rent, and that there 
need not ſeveral inquiſitions in each county, for that the 
rent is an intire grant, by the deed or will, Duke 64, 


As by all other good and lawful ways and means) Such 
are, former inquiſitions, witneſſes, rentals, accounts, 
eſtreats, and the like, and alſo their own proper know- 
ledge: by which means they may ſupply the defects of 
the inquiſition, in matters of particularity and circum- 
ſtance, Duke 150. | 


Of all and ſingular ſuch gifts, limitations, aſſignments, and 
appointments] It hath been often reſolved, that this ſtatute 
doth ſupply all the defects of aſſurances, where the donor 
is of a capacity to diſpoſe, and hath ſuch an eſtate as is 
any way diſpoſeable by him ; as if a copyholder diſpoſeth 
of copyhold lands to a charitable uſe without a ſurrender, 
or tenants in tail convey lands to a charitable uſe without 
a fine, or if a reverſion be granted without attornment or 
inrollment, or if in the deed by which the charitable uſes 
were firſt created and raiſed there be miſnamings; in 
theſe, and other like cafes, the defects are ſupplied by 
this ſtatute, becauſe the donor had a diſpoſing power of 
the eſtate, and theſe are good limitations and appointments 
within the preſent ſtatute. Duke 84, 85. 

Thus lands were given to the churchwardens of a pariſh, 
to a charitable uſe; tho” the deviſe was void in law, yet 
decreed good in chancery, by the words limited and ap- 
pointed within the ſtatute. Duke 115. 

But a parol deviſe to a charity out of lands, being de- 
fective as a will, cannot be ſupported as an appointment; 
becauſe being defective as a will, which was the manner 
of conveyance the teſtator intended to paſs it by, 1 

ave 


Charitable uſes. 287 
haue no effect as an appointment, which he did not intend: 

- "and of this opinion the lord chancellor ſeemed tb be, and 
, decreed accordingly in the principal caſe. Prec. Ch. 391. 
Upon calling the parties intereſted) It was reſolved in the | 
. ſaid caſe of Eaft Grinſted, that tho the commiſſioners 9 1 
make a decree without giving ſuch notice to the parties, | JT 
L F. | 
1 
| 


it is good; and if the parties upon their appeal do take 
exception that they had not any notice, ſuch defect ſhall 
not avoid the decree, unleſs they ſhew (to the ſatisfaction 
of the lord chancellor) that thereby they really loſt the 
benefit of exception to ſome commiſſioner, or challenge 


ö to ſome juror; the intent of ſuch notice being, that they 
may make their lawful exceptions and chall » Duke 
121. | 


S. 2, 5 Which have ſpecial viſitors) In the caſe of Mor- 


peth in Northumberland, in the 5 Cha. 1. and after that, 

in the caſe of Sutton Colfield, in the county of Warwick, 
in the 11 Cha. 1. it was reſolved, that the meaning of 
this clauſe is, where' the land is given to perſons in truſt | 
; to perform a charitable uſe, and the donor hath appointed 15 
f ſpecial viſitors to ſee that the truſtees perform the uſe ac- il 
; cording to his intent; in which caſe, if the truſtees de- 9 

fraud the truſt, the commiſſioners cannot meddle, but the : . 
4 viſitors are to perform it. But where the viſitors are | il 
0 truſtees alſo, there the commiſſioners may, by their de- 1 ö 
r cree, reform the abuſe of the charity; for otherwiſe, ſuch 4 
8 breach of truſt would eſcape unpuniſhed, unleſs in chan- 1 
h cery or in parliament ; which would be a tedious and 10 
1 chargeable ſuit for poor perſons. Duke 68, 69. mm 
it 8. 10. Hearing and determining thereof] It was reſolved | iy 
r in the 2 Cha. 1. that ſuch determination once made, may 9 
- not be re-examined upon a bill of review, as is uſual in 10 
IN other caſes in chancery ; but that here the decree is con- 4 
J cluſive, becauſe it takes its authority by the act of par- ö 
of liament, which mentions but one examination; and it is 
ts not like the caſe, where the chancellor makes a decree 


by his ordinary authority. Cro. Car. 40. | 

But in the year 1643, it was reſolved by the judges 
and king's council, aſſiſtants in the houſe of peers, that 
b in ſuch caſe the party grieved may petition the king 
in parliament, and have his complaint examined there; 


e- and ſo the decree may be confirmed, altered, or annulled; 
t; and then be final. All which was actually done, in the 
er toreſaid year, and purſuant to the foreſaid reſolution, on 
an | 9 5 occaſion 


Ve 
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ectafion of a deviee of the lord keeper Coventty, in the 
cafe of Eaſt Hem in Eft#. Duke 62. 17 
_ According to the true intent and meaning of the donors and 
F. 10 C. 2. Attorney Gentral and Stephens, The 
ſe was, Dr Ratcliffe, the late phyſician, by will de. 
archbiſhop of canterbury and certain other truſtees, out 


of Univerſity college in Oxford; which ſum he ordered 


to be paid to them for ten years for their maintenance, 
Ave years whereof they were to ſpend in England, in the 
Rudy of phyfick, and the other five abroad. The de. 
fendant was one fo choſen, and Midied here according to 
the directions of the will, and for that time he received 
his five years ſalary; but afterwards did not go abroad, 
on account of his ill ſtate of health; and thereupon in 


the year 1730 reſigned to the truſtees, who accepted his 


refignation, and choſe another in his room; and in the 


year 1735 the preſent information was exhibited againſt 


the defendant, that he might account for the five years 
ſalary by him thus received, For the defendant it was 
argued, that in a Jate caſe which came before the houſe 
of lords, between Gaudy and Anſtis, upon an appeal, 
their lordſhips were of opinion that the word maintenance 
included education; and therefore, tho' that word was 
uſed in the preſent will, education muſt be intended by it 
as implied; and when the defendant had ſpent half of his 
time in his education here in England, and was prevent- 
ed by il] health from going abroad, and thereupon had 
reſigned, and his reſignation had been accepted, and 
thereupon another was choſen in his ſtead, it was ſub- 
mitted that the preſent bill muſt be thought an unreaſon- 
able one. And the lord chancellor was of that opinion, 
and diſmiſſed the information. 2 Fur, Eccl. 157. 


Cos. . . againſt ſuch perſons as they ſhall find to com- 
3 Juſt 5 But les order 9 and 
limited by act of parliament, no coſts (if the order judg- 
ment or decree be annulled diminiſhed or enlarged) ought 
to be given by the lord chancellor to the party complain- 
ing, 2 Infl. 712. 

n like manner, the commiſſioners by the act have no 
power to award coſts. Thus in the caſe of Humphrey 
I harton, eſquire, againſt Charles and others in behalf of 
the poor of Marcup and Bletarn in the county of VMeſimor- 
land, H. 25 C. 2. There being an annuity of 3l. 6s. 69. 
iſſuing out of a cloſe called Meade Powes in 1 

; - ors 


Charitable uſes. 


Tore in the ſaid county, to ſeveral charitable ufes, which 


cloſe was purchaſed by the ſaid Humphrey Wharton; 
the commiſſioners for charitable uſes decreed, that the 
ſaid Humphrey ſhould pay the arrears of the ſaid charity, 
and alſo 61. 138. 4d. colts. Humphrey excepted to the 
money for coſts, as not within the power of the com- 
miſſioners to decree, And by the lord chancellor the 
ſaid decree, as to ſo much thereof as concerned the ſaid 
coſts, was reverſed, Cha. Ca. Finch. 81. 


| Charity briefs. See Byiefs, 
Charles the firſt his martyrdom. See Holidays, 
Charles the ſecond's reſtoration. See Holidays. 
Cheſible. See Caſula. 
Cheſt for alms. See Church. 


ah. 


Child-birth, 


. LDMUND. Va woman die in child-birth, and 

this ſhall well appear, ſhe fhall be cut open, if it 
be believed that the child is living, but let them take care 
that the woman's mouth be kept open. Lind. 307. 

That is, with a piece of wood, or key, or any other 
thing, ſo that the air may enter, that the child be not 
ſuffocated for want of reſpiration. Lind. 307. | 

2. Edmund. Women ſhall be often admoniſhed, to nurſe 
their children CH and not lay the children cloſe to 
them in the night, they be not overlaid : and that they 
leave them not alone by the water fide. Lind. 307. 

3. Rubrick before the office for the churching of wo- 
men. The woman, at the uſual time after her delivery, ſhall 
come into the church decently apparelled, and there ſhall kneel 
down in ſome convenient place, as hath been accuſtomed, or as 
the ordinary ſhall direct. 


Decently apparelled] In the reign of king. James the 
firſt, an order was made by the chancellor of Nerwich, 
that every woman who came to be churched, ſhould come 
covered with a white veil: a woman refuſing to conform, 
was excommunicated for contempt, and prayed a prov 


hibition; alledging, that ſuch order was not warranted 
Yor, I. by 
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Child⸗ birth. 
by any euſtom or canon of the church of England. The 
judges defired the opinion of the archbiſhop of Can- 
terbury ; who convened divers biſhops to conſult there- 
upon : and they certifying, that it was the ancient uſage 
of the church of England, for women who eame to be 
churched to come relle, a prohibition was denied. Palm. 
296. 271 885 
25 Rubrick at the end of the office for churehing of 
women. The woman that cometh to give her thanks, 
offer accuſtomed offerings ; and i there be a com- 

it is convenient that. fhe receive the holy com- 


2 | 
Accuſtomed offerings) E. 2 G. 2. Naylor and Scott. In 
a prohibition granted to ſtay a ſuit in the ſpiritual court 
by the vicar of Wakefield, grounded upon a cuſtom for 
a due for churching of women, which was alledged to 
be this; viz. that every mhabitant keeping an houſe and 
having a family, in Wakefield in Yorkſhire, and having 
a child or children born in that pariſh, at the time of 
churching the mother of the child, or at the uſual time 
after her delivery when ſhe ſhould be churched, have 
time out of mind paid 10 d. to the vicar of that pariſh, 
for or in reſpe&t of ſuch churching, or at the uſual 
times when the mother of ſuch child ſhould be church- 
ed. Iſſue was taken upon the cuſtom, and a verdict 
was found for the defendant, that there was ſuch a 
cuſtom. And upon motion of the plaintiff in arreſt of 
judgment, to prevent the granting a conſultation, the 
court being of opinion that it was a void cuſtom (firſt, 
becauſe it was not alledged what was the uſual time the 
women were to be churched, and therefore uncertain; 
ſecondly, becauſe it was unreaſonable, becauſe it obliged 
the huſband to pay, if the woman was not churched at 
all, or if ſhe went out of the pariſh, or died, before 
the time of churching) judgment was arreſted, L. Roym. 
1558. 

nich caſe, by the author of a book called Jura Ec- 
cleſigſtira, is thus reported more at large: A libel was 
in the conſiſtory court of York, founded upon a cuſtom, 
that me one keeping houſe, and having children in the 
pariſh, ſhould pay 10d a child to the parſon, at the 
time the wife is or ought to be churched. The counſel 
apprehended it to be an unreaſonable cuſtom, that the 
parſon ſhould have money for doing of nothing, and ſo 
moved for a prohibition ; for they ſaid the proper way 
Was, if the wife would not be churched at the proper 
; time, 


g 


Child⸗ birth. 


time, to force her to it by eccleſiaſtical cenſures. After- 
wards, the cuſtom being denied, the ſame was tried on a 
rohibition, and a verdict given for the cuſtom. Then 
it was moved in arreſt of judgment; 1. That the cuſtom 
is unreaſonable in itſelf: And, 2. That it is uncertain 
ſet forth. To the firſt, it was anſwered, that religion 
requires a woman ſhould return thanks to god in a pub- 
lick manner, for ſo great a deliverance; and therefore it 
is but fit that he who aſſiſts her in ſuch office ſhould 


have ſome requital. To the ſecond, it was ſaid, that 


there are other caſes where the temporal courts allow the 
eccleſiaſtical courts to ſet forth matters equally uncertain 
as in the preſent caſe, even upon libels on cuſtoms, and 
have not granted prohibitions; as where a libel was up- 
on à cuſtom, that the farmers of ſuch a farm have al- 
ways laid out Bs or thereabouts for cakes and ale in the 
petambulation, and yet held to be ſufficiently ſet forth; 
and befides, it was ſaid, if the court was in doubt, whe- 
ther the proceedings in the courts below were uſually in 
ſo uncertain a manner, the proper method would be to 
write to them to certify how their proceedings are there ; 
to this purpoſe was cited the (aforeſaid) caſe, where a 
libel was for a woman not coming to be churched in a 
veil, whereupon a prohibition being moved for, the court 
wrote to the archbiſhop to certify how the canons in that 
caſe were, and he certified the canon to require it. It 
was obſerved further, that tho' indeed the woman's fit- 
neſs to be churched is unknown to the temporal courts, 
yet to the eccleſiaſtical courts it is well known, and 
therefore they might well have proceeded upon it below. 
The canon law ſays, that a month is a reaſonable time 
for womens coming to be churched after their deliverance, 
unleſs in caſe of great weakneſs; and that ſtandard is the 
proper one to regulate this cuſtom by ; and therefore the 
court below ought to be allowed to go on in their 
proceedings, But by the court; We are not to con- 
ſider the methods by which this fee may be aſcertained, 
but only that it is not certain as it ſtands upon the libel ; 
and therefore upon the libel we ought not to ſuffer them 
to proceed. And they ſaid the proper method in this 
caſe would have been, for the plaintiff to ſet forth in the 
libel, the proper time when women uſually are fit to be 


churched, and then to have averred, that the d&fendant's 


wife was not churched within that time. And upon 
the whole matter judgment was arreſted. Jur. £ccl. 
V. 2. p. 350. | 

| U 2 Chotepiſcopt. 
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| CEE REPISCOPT, kcal:biſhops, in the ancient 
church, were perſons delegated by the biſhop to ex- 
etciſe epiſcopal juriſdiction, within certain diſtricts. 


— 


Chutlme. 


C HRISME, was the holy oil, with which here- 
tofore all infants baptized were anointed : This 
was made by the biſhops; and, by a conſtitution of 
archbiſhop Peccham, was to be renewed once every year, 


i __ a 


Chuſome. 


Of RISOME, in the office of baptiſm, was a white 
veſture which the prieſt did put upon the child, ſay- 
ing, Take this white veſture for a token of innocency ; 
and ſo on, Gib/. 366. 


Chriſtening. See Baptiſm. 


Church, 

I. Founding of churches. 29 3. 
II. Confecration and dedication of churches, E 
III. Chancel. 379. FO | 

IV. Le. 3/9 

V. Church yard. 3/5: 

VI. Repairs. 3 28 
VII. Church ſeat; 32 Gf 
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VIII. Goods 


Church. 


VIII. Goods and ornaments of the church. 95. 
IX. Church rate. . 46- 


X. Churches not to be profaned. ? F6. 
XI. Church way. . 


I. Founding of churches. 


F HE ancient Saxon word is cyrce, the Daniſh 4:rche, 
the Belgick #ercke, the Cimbrick kir4ia or Kurs; 
probably from the Greek word Kvgiax»,. belonging to the 
lord, or xvgv ox, the lord's houſe : ſo that we have 
loſt the ancient pronunciation of the word (except in 
the northern parts of England, and in Scotland) by 
ſoftening the letters c or ch, as we have done in many 
caſes; which letters the ancient Greeks and Romans al- 
ways pronounced hard as, the letter &. 

rd Coke ſays, by the common law and general cu- 
ſtom of the realm, it was lawful for. biſhops earls and 
barons to build churches or chapels within their ſees ; and 
hereof king John informed pope Innocent the third (na- 
ming only, honoris cauſa, the biſhops and baronage of 
England, albeit this liberty extended to all), with re- 
queſt, that this liberty to the baronage might be con- 
firmed. To theſe letters the pope made this anſwer, 
Quod enim de conſuetudine regni Anglorum procedere regia ſe- 
renitat per ſuas literas intimavit, ut liceat tam epiſcopis, quam 
comitibus et baronibus, eccleſias in feodo ſuo fundare; laicts 
quidem principibus id licere nullatenus denegamus, dummodo dio- 
ceſani epiſcopi eis ſuſfragetur aſſenſus, et per novam ftructu- 
ram veterum eccleſiarum juſtitia non lædatur. Whereas the 
baronage had abſolute liberty before, now the pope ad- 
deth the conſent of the biſhop ; but that addition bound 
not, ſeeing it was againſt the liberty of the baronage war- 
ranted by the common law: and he ſays he would. not 
have rehearſed this epiſtle, but that it is a proof what the 
general cuſtom of the realm was, concerning the build- 
ing of churches by the baronage of England. And al- 
beit they might build churches without the king's li- 
cence, yet could they not erect a ſpiritual politick body 


to continue in ſucceſſion, and capable of eadowment, 


without the king's licence: but by the common Jaw, 


before the ſtatutes of mortmain, they might have en- 


dowed this ſpiritual body once incorporated, perpetuis fu- 

turis temporibus, without any licence from the king or any 

other, 3 Inf. 201, 202. Which body, ſo incorporated, 
U 
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is not diſſolved, the* the church is drowned, or other- 
wiſe deſtroyed ; but, in that caſe, one may be prefented 
to the rectory, and ſhall be liable to annuities and other 
charges: the church, in confideration of law, bein 

properly the cure of ſouls and the right off tithes, - Gibſ, 


189. 

But Dr Gib/:n obſerveth on the contrary, that no per- 
ſon may erect a church, without the leave and conſent of 
the biſhop. And this, he ſays, is agreeable to the rules 
bath of the civil and canon law, and was made an ex- 
preſs law of the church of England, many years hefore 
the reign of king John, viz. in the council of Weſtmin- 
ſter in the time of king Stephen. Nor could this right 
of the biſhop be defeated by tho exemptions. of religious 
perſons from epiſcopal juriſdiction ; who might not, un- 
der colour of fuch exemptions, exe& churches in any 
part of their poſſeſſions not exempt, withaut leave from 
the biſnop; as we find it ſpecially adjudged, in the body 


of the canon law. And ta this, the pope's anfwer to 


king, John is exactly agreeable, laieit guidem principibus id 
licere nullatenus denegamus, dummada diocefant epiſcopi cis 
feffragetur aſ/cnſus. And king John's letter doth pot re- 
late to a right of erecting with or without licence; ſince 
the occaſion of it was, the building af a collegiate chapel 
by the archbiſhop, who was is own licence z and the only 
objection was, that the building of it would he prejudi- 
cial to the church of Canterbury. Gibſ. 188. 

But it is to be obſerved, that theſe two aſſertions are 


| wed contradictory ; for the one ſays only that by the 


eivil and canon law it might not be done, and the ether 
fays that it might be done by the common law: altho' 
lord Coke produceth no inftances, before the reign of 
king John or after, of churches erected without the 
licence of the dioceſan, And it ſeemeth to amount to 
the ſame thing, fo long as the biſhop hath power (unte 
which lord Coke aſſenteth) after the church is erected to 
with-hold or deny the conſecration, | 
And not only the biſhop, by refuſing to conſeerate, 
may hinder the eſtabliſhment of a new church or chapel 
in any pariſh ; but alſo any other perſon thinking him- 
ſelf injured thereby, as by incroaching upon his ground, 
ſtopping his way, or the like, may apply to the temporal 
courts, who (as they ſee cauſe) will grant him redreſs. 
The ancient manner of founding churches was, after 
the founders had made their application to the biſhop 
of the dioceſe, and had his licence, the biſhop or his 
| Com- 


1 Church. 295 


commiſſioners ſet up à croſs, and ſet forth the ground, 
where-the church was to be built; and then the foun- 
ders might proceed in the building of the church: and 
when the church was finiſhed, the biſhop was to conſe- 
crate it, but not till it was endowed; and before, the 
facraments were not to be adminiſtred in it. Degge, 
part 1. c. 12. 1 

For albeit churchez or chapels may be built by any of 
the king's ſubjeQs, yet before the law take knowledge of 
them to be churches or chapels, the biſhop is to conſe- 
crate or dedicate the ſame : and this is the reaſon, that a 
ahurch or not a church, a chapel or not a chapel, ſhall 
de tried and certified by the biſhop. 3 If, 203. 


II. Confecration and dedication of churches. 


1. The law (as was ſaid before) takes no notice of No church t 
churches or chapels, till they are conſecrated by the bi- conſecration, 
ſhop : But the canon law ſuppoſes, that with confent of 
the biſhop, divine ſervice may be performed, and ſacra- 
ments adminiſtred in churches and one 08 not conſe- 
crated ; inaſmuch as it provides, that a church ſhall have 
the privilege of immunity, in which the divine myſteries 
are celebrated, altho' it be not yet conſecrated : and there 
are many licences to that effect (granted on ſpecial occa- 
ſions) in our eccleſiaſtical records. Gbſ. 190. 

2. And after a new church is erected, it may not be No confecration 
conſecrated, without a competent endowment. And this — ** 
was made a law of the church of England in the 16th | 
canon of the council of London, A church ſhall not be 
conſecrated, until neceſſary proviſion be made for the prigſt. 
And the canon law goes further; requiring the endow- 
ment, not only to be made before conſecration, but even 
to be aſcertained and exhibited before they begin to 
build. And the civil law is yet more ſtrict; enjoining, 
that the endowment be actually made, before the build- 
ing be begun, Gihſ. 189. | | 

Which endowment was commonly made, by an allot- 
ment of manſe and glebe by the lord of the manor ; who 
thereby became patron of the church. Other perſons 
alſo, at the time of dedication, often contributed ſmall 
portions of ground : which is the reaſon, why in many 
pariſhes the glebe is not only diſtant from the ma- 
nor, but lies in remote divided parcels. Ken. Par, Ant. 
222, 223. 
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Church. 
3. It appears by good chronology, that the firſt who 
decreed that churches ſhould be conſecrated, was Euginus, 
a greek, and prieſt of Rome; who was the firſt that 
ſtyled himſelf pope, in the year 154. God. 49, 
Afterwards the ſame was inforced in this realm by 
'a conſtitution of Otho, in this manner: The dedication 
of churches is known to have had its beginning under the 
old teflament, and was obſerved by the holy fathers under 
the new teſlament ; under which it ought to be done with 
the greater care and dignity, becauſe that under the old 
. teſtament were only offered ſacrifices of dead animals, 
but under the new teſtament is offered for us upon the 
altar by the hands f the prieſt, the heavenly Iruing and 
true ſacrifice the only begotten ſon of god. Wherefore the 
holy fathers provided, that ſo ſublime an office ſhould not 
be performed (unleſs in caſe of neceſſity) but in places de- 
dlicated. Now becauſe we have ſeen and heard, that fo 
\ wholeſome a myſtery is contemned, or at leaſt neglected, by 
ſome ; having found many churches, and ſome of them ca- 
thedrals, which although they have been built of old time, 
yet have not as yet been conſecrated with the oil of ſanc- 
tification : Therefore being deſirous to remedy ſo dangerous 
a neglect, we do decree, that all cathedral, conventual, and 
parochial churches, which are now built and the walls there- 
F perfected, be conſecrated by the dioceſan biſhops, or others 
authorized hy them, within two years: And let it ſo be 
dune within the like time, in all churches hereafter to be 
built. And to the end that ſo wholſome a myſtery and 
ordinance may not paſs into contempt ; if ſuch places be 
not dedicated within two years from the time of the finiſhing 
thereof, they ſhall be interdicted from the ſolemnities of the 
maſs, until they be conſecrated, unleſs they be excuſed for 
ſome reaſmable cauſe. Moreover, by the preſent ordinance 
we do forbid the abbots and rectors of churches, to pull 
dom ancient conſecrated churches, under pretence of build- 
ing larger or more beautiful, without licence and conſent of 
the dioceſan: And the dioceſan ſhall diligently conſider, whe- 
ther it be expedient to grant or to deny ſuch licence; and 
if he ſhall grant the ſame, let him take care that the work be 
finiſhed as ſoon as may be. Athon 7. 
Interdicted from the ſolemnities of the maſs] That is, 
from the ſolemn or high maſs; but not from the com- 


mon celebration of maſs, or other inferior offices. 
Aubon 7. 


And 


from their office till they comply : and the biſhop ſhall eract 


Church. 


And alſo by a conſtitution of Othabon: The rector or 
vicar of an unconſecrated church, ſhall apply to the biſhop' (if 
it-can conveniently be done), otherwiſe to the archdeacon that 
be may apply to the biſhop, within a year after the building of 
the church, for the conſecration thereof : upon pain that ſuch 
rector vicar or archdeacon making default, ſhall be ſuſpended 


nothing therefore, but the accuſtomed procuration. Athon 


4. The conſecration of churches may be performed, Time of cone: 
indifferently, on any day: So it was eftabliſhed by a cation. 
decretal epiſtle of pope Innocent the third. And ac- 
cording to the calculation of learned men, Conſtan- 
tine's famous dedication of the church of Jeruſalem, 
in a full ſynod, was on a ſaturday, and not on the ſun- 
day. 6 189. | 

And this conſecration ought to be in the time of divine 
ſervice, The gloſs upon the canon law maketh a doubt 
whether this is not of the ſubſtance of the conſecra- 
tion : But be that as it will it is certainly very decent. 

Gibſ. 189. 

5. The emperor Juſtinian, in his care of the church, Form of conſe- 
hath preſcribed a form of conſecration of churches or craticn. 
rather, of the ground upon which it is to be built] 
in this manner: His law is, That none ſhall preſume 
« to erect a church, until the biſhop of the dioceſe hath 
deen firſt acquainted therewith, and ſhall come and 
e lift up his hands to heaven, and conſecrate the place 
« to god by prayer, and erect the ſymbol of our ſal- 
vation, the venerable and truly precious rood.“ Gad. 
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1 the church of England, every biſhop is left to his 
own diſcretion, as to the form of conſecrating churches 
and chapels: Only by the ſtatute of the 21 H. 8. c. 13. 
for limiting the number of chaplains, it is there aſſign- 
ed as one reaſon why a biſhop may retain ſix chaplains, 
becauſe he muſt occupy that number in the conſecration - 
of churches, | | | 

There was a form drawn up in the convocation, in 
the year 1661 (occaſioned, as ſome think, by the offence 
taken at biſhop Laud's ceremonious manner of- con- 
ſecrating St Katharine Creed-Church in London ;) but 
this was not authorized, nor publiſhed. Gis/. 189. 
fobnſ. 20. ; 

Which form of biſhop Laud's in the aforeſaid in- 
ſtance, was thus : He came on a ſunday, being the 1 _ 

ay 


Church. 
day of January 1630, to the weſt door of that church; 
and ſome perſons, who were prepared for that pur. 
poſe, ſpoke aloud theſe words, Open, open ye everlaſting 
doors, that the king of glory may enter in. Immediately 
the doors were opened, and the biſhop and ſome other 
doors entered; then he kneeled, and with eyes lift. 
ed up, and his arms ſpread, he pronounced the place 
to be holy, in the name of the father, and of the 
ſon, and of the holy ghoſt. Then he threw ſome of 
the duſt of the church into the air, ſeveral times, as 
he approached the chancel ; and when he came to the 
rails of the communion table, he bowed towards it 
ſeveral times. Then they all went round the church, 
repeating the 100th pſalm, and afterwards a form of 
prayer, which concluded thus; Wo conſecrate this church, 
and ſet it apart to thee, O lord Chriſt, as holy ground, 
not to be prefaned any more to common uſe, Returning 
to the communion table, he pronounced curſes againſt 
thoſe who ſhould profane that place, and at every 
curſe he bowed towards the eaſt, and ſaid, Let all th: 
people ſay Amen. Afterwards he pronounced bleſſings 
on all thoſe who ſhould be benefactors, and repeat- 
ed, Let all the people ſay Amen. Then there was a ſer- 
mon; and after that the ſacrament was adminiſtred; 
and when he came near the altar, he bowed ſeven 
times; and coming to the bread he gently lifted up 
the napkin, which he laid down again, and with- 
drew, and bowed ſeveral times; then he uncovered 
the bread, and bowed as hefore; the like he did with 
the cover of the cup; then he received the ſacrament, 
and gave it to ſome principal men ; after which, many 
prayers being ſaid, the ſolemnity of the conſecration 
ended. 2 Ruſbw. Hift. Coll. 77. 

Again, in the year 1712, a form of conſecrating 
| churches and chapels and church yards or places of bu- 
rial, was ſent down from the biſhops to the lower houle 
of convocation, on the ſecond day of April ; and was 
altered by the committee of the whole houſe, and te- 
ported to the houſe on the ninth day of the ſame month; 
which was agreed to with ſome alterations: Which 
form, as it did not receive the royal aſſent, was not 
injoined to be obſeryed ; but is now generally uſed; and 


is as follows: 


Preparations 


Preparations in order to the conſecrating of a church. 


The church is io be pewed, and furniſhed with a reading 
deſk, common prayer, and great bible, and one or more ſur- 
plices, as alſo with a pulpit and cuſhion, a font, and a com- 
munion table, and with linen, ami veſſels for the ſame. | 

The endowment, and the evidences thereof, are ta be laid be- 
fare the biſhop or his chancellor, ſame time before the day ap- 
pointed; in order to the preparing of the act or ſentence of con- 
ſecration againſt that day. 

An intimation of the biſhop's intention to conſecrate the church, 
with the day and hour r far it, is to be fixed on the 
church door at leaſt three days befare. 

A chair is to be ſet for the biſhop on the north ſide of the 
communion table, within the rails; and another for his chan- 
cellor without the rails, on 9/0 ſide. 

All things are to be prepared for a communion. The church 
5 to be kept ſhut, and empty, #ll the biſhop comes, and till it 
be opened for his going in. 


299 


The form of conſecrating a church, 


The biſhop is to be received at the weſt deer, or at ſome If the church to 
ether part of the church, or churchyard, which is moſt conug- beconſerrated be 
ment for his entrance, by fome of the principal inhabitants. 3 

At the place where the biſhop is received, a petition is ta be parim; then to 
delivered to him by ſome one of the perſons who receive him, be wet by the 
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is to read divine ſervice, together with the reſt of the clergy, if bitanta 
any ather be preſent, enter the church, and repair ta the 19797 
or (if there be na veſtry) to ſome convenient part of the church, 
ing where, as many as are ta officiate put on their ſeveral habits ; 
Yu» during which time, the * are ts repair to their ſeats, 
uſe and the middle ile is to be kept clear. | | 
was As Jo as the church is quiet, the biſhap and his cbaplains, 
fe- with the preacher and the miniſter who is to officiate, and the 
th; 27 the clergy, if any ather be preſent, return to the weſt 

0 OW £0 1 middle ile to OR ky repeat- 
not ing the 24th pſalm alternately, as o up, the biſhop one 
and verſe, and they another. F EP * 


PSALMu XXIV. 


1. The earth is the lord's, and all that therein is: the 
compaſs of the world, and they that dwell therein. = 
2. Tor 


praying that he will conſecrate the church. — | 
T he petition is to be read by the regiſter. churchwardens, ; 
The biſhop, bis chaplains, the preacher, and the miniſter who — — of the | 


* *3, + a4 * 
— — — * — — 
7 ai. Ab. I - — — 
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the ſouth ſide : 


This not need- 
fal, if it be a 


Church, 


2. For he hath founded it upon the ſeas: and prepared 


it upon the floods. | 
3. Who ſhall aſcend into the hill of the lord, or who 
ſhall riſe up in his holy place? 
4. Even he that hath clean hands, and a pure heart: 
and that hath not lift up his mind unto vanity, nor ſworn 
to deceive his neighbour, 
F. He ſhall receive the bleſſing from the lord: and 
righteouſneſs from the god of his ſalvation. 

6. This is the generation of them that ſeek him: even 
of them that ſeek thy face, O Jacob, 
7. Lift up your heads, O ye gates; and be ye lift up, 
ye everlaſting doors : and the king of glory ſhall come in, 
8. Whois the king of glory? it is the lord, ſtrong 
and mighty, even the lord mighty in battle. 

9. Lift up your heads, O ye gates; and be ye lift up, 
ye everlaſting doors: and the King of glory ſhall come in. 

10. Who is the king of glory? even the lord of hoſts, 

he is the king of glory. 2 | 


The biſhop and his chaplains go within the rails; the biſhop 
to the north ſide T4 the communion :able, and the chaplains 10 
e miniſter officiating goes to the reading eſt, 

and the preacher to ſome convenient ſeat near the pulpit, 
The biſhop, ſitting in his chair, is to have the inſtrument i. 
inſtruments of donation and endowment preſented to him by the 


new church built founder, or ſome proper ſubſtitute ; which he lays upon the 


in an old pariſh, 


communion table, and then flanding up, and turning to the 


congregation, ſays, ' 


Dearly beloved in the lord; foraſmuch as devout and 
holy men, as well under the law as under the goſpel, 
moved either by the ſecret inſpiration of the bleſled ſpirit, 
or by the expreſs command of god, or by their own rea- 
ſon and ſenſe of the natural decency of things, have 
erected houſes for the publick worſhip of god, and ſepa- 
rated them from all profane and common uſes, in order to 
fill mens minds with greater reverence for his glorious ma- 
jeſty, and affect their hearts with more devotion and hu- 
mility in his ſervice; which pious works have been ap- 
proved and graciouſly accepted by our heavenly father: 
Let us not doubt but he will alſo favourably approve our 
godly purpoſe, of ſetting apart this place in ſolemn man- 
ner, to the performance of the ſeveral offices of religious 
worſhip, and let us faithfully and devoutly beg his bleſ- 


ſing on this our undertaking. - 


Tha 


on Oe OO C 


Church; © 


Then the biſhop neeling, ſays the following prayer, 


O eternal god, mighty in power, and of majeſty in- 
comprehenſible, whom the heaven of heavens cannot con- 
tain, much leſs the walls of temples made with hands, 


and who yet haſt been graciouſly pleaſed to promiſe thy 


eſpecial preſence in whatever place even two or three of 


thy faithful ſervants ſhall aſſemble in thy name, to offer 
up their praiſes and ſupplications unto thee ; vouchſafe, 
O lord, to be preſent with us, who are here gathered to- 
her, with all humility and readineſs of heart, to con- 
ecrate this place to the honour of thy great name ; ſe- 
parating it from henceforth from all unhallowed, ordi- 
, and common uſes, and dedicating it to thy ſervice, 


for reading thy holy word, for celebrating thy voy ſa- 


eraments, for offering to thy glorious majeſty the ſacri- 
fices of prayer and thankſgiving, for bleſſing thy people 
in thy name, and for the performance of all other holy 


ordinances: Accept, O lord, this ſervice at our hands, 
and bleſs it with ſuch ſucceſs, as may tend moſt to thy 
glory, and the furtherance of our happineſs both temporal 
and ſpiritual, thro* Jeſus Chriſt our bleſſed lord and ſa- 


viour. Amen, a 
After this, let the biſhop fland up, and turning his face toward 
the congregation, ſa⸗z 0 
Regard, 0 lord, the ſupplications of thy ſervants; and 


grant, that whoſoever ſhall be dedicated to thee in this 


houſe by baptiſm, may be ſanctified with the holy ghoſt, 
delivered from thy wrath and eternal death, and received 
as a living member of Chriſt's church, and may ever 
_ in the number of thy faithful and elect children, 

men, 
Grant, O lord, that they who at this place ſhall in their 
own perſons renew the promiſes .and vows made by their 
ſureties for them at their baptiſm, and thereupon ſhall be 
confirmed by the biſhop, may receive ſuch a meaſure of 
100 holy ſpirit, that they may be enabled faithfully to 
r. the ſame, and grow in grace unto their lives end. 
Amen. | 

Grant, O lord, that whoſoever ſhall receive in this 
place the bleſſed ſacrament of the body and blood of 
Chriſt, may come to that holy ordinance with faith, cha- 
rity, and rrue repentance; and being filled with thy grace 
and heavenly benediction, may to their great and endleſs 
Rs comfort, 
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Church. 


comfort, obtain remiſſion of their ſins, and all other benefits 
of his paſſion. Amen, | 

Grant, O lord, that by thy holy word which ſhall be 
read and preached in this place, and by thy holy ſpirit, 
grafting it inwardly in the heart, the hearers thereof ma 
both perceive and know what things they ought to do, 
and may have power and ftrength to fulfil the fame, 
Ame 


n. . 
Grant, O lord, that whoſoever ſhall be joined together 


in this place in the holy eftate of matrimony, may faith- 
fully perform and keep the vow and covenant betwixt 
them made, and may remain in perfect love together unto 
their lives end. Amen. | 

Grant, we befeech thee, bleſſed lord, that whoſoever 
ſhall draw near unto thee in this place, to give thee thanks 
for the benefits which they have received at thy hands, 
to ſet forth thy moſt worthy praiſe, to corifeſs their fins 
unto thee, and to aſk ſuch things as are requiſite and ne- 
ceſſary, as well for the body as the foul ; may do it with 
ſuch ſtedfaſtneſs of faith, and with ſuch ſeriouſneſs, af- 
fection, and devotion of mind, that thou mayeſt accept 
their bounden duty and ſervice, and vouchſafe to give 
whatever in thy infinite wiſdom thou-ſhalt ſee to be moſt 
expedient for them : All which we beg fot Jeſus Chriſt 
bis ſake, our bleſſed lord and ſaviour, Amen. 


The biſhop fitting in his chair. 

Then the ſentence of conſecration is to be read by the chan- 
cellor, and ſigned by the biſhop, and by him ordered to be re- 
giſlered, and then laid upon the communion table, 

Aſter this, the perſon appointed is to read the ſervice for ths 
day, except where it is otherwiſe directed. 

Proper 2 84, 122, 132. | 

Firſt leſſon, 1 Kings 8. from v. 22. incl. to v. 62. 

Second leſſon, Hebr, 10. from v. 19. incl, to v. 26. 


Aſier the collect for the day, the minifler who reads the ſer- 
* till the biſhop hath ſaid the following prayer: 

) moſt bleſſed ſaviour, who by thy gracious preſence 
at the feaſt of dedication, didſt approve and honour ſuch 
religious ſervices, as this which we are now performing 
unto thee, be preſent at this time with us alſo by 1 
holy ſpirit; and becauſe holineſs becometh thine hou 
for ever, ſanctify us we pray thee, that we may be li- 
ving temples, holy and acceptable unto thee; and ſo 
well in our hearts by faith, and poſſeſs our ſouls by thy 

; grace, 


Mb tmnafw ea e o cov too moors wa 


ce, that nothing which defileth may enter into us; but 


— being cleanſed from all carnal and corrupt affections, 


we may ever be deyoutly given to ſerve thee in all good 
works, who art our favieur, lord, and god, blefled for 
eyermore. Amen. e 


Then the miniſter proceeds in the ſervice of the day, to the 
end of the general thankſgiving. After which, the biſhop 

the following prayer [if it be not one of the 50 new churches |. 

lefled be thy name, O lord, that it hath pleafed thee 


to put it into the heart of thy “ feruant N. to erect this Or, Servants, 


houſe to thy honour and worfhip. Bleſs, O lord, + bim, 4 Throughout 
his family, and ſubſtance, and accept the work of 2205 prayer, for 


8 . | : . - 7% Bim, bis, be, ba:h 
hands; remember him concerning this; wipe not out this "gr — 


kindneſs that he hath ſhewed for the houſe of his god and bei, fe, ber, 


the offices thereof; and grant that all, who ſhall enjoy bare, as the oc- 


the benefit of this pious work, may ſhew forth their thank - _ * 
fulneſs by making a right uſe of it, to the glory of thy © 
bleſſed name, thro' Jeſus Chriſt our lord. en. 


[If the church that is to be conſecrated, be one of the 50 new 
churches, which are ordered to be built by the late acts of par- 
liament, the biſhop ſays ; | 

Blefled be thy name, O lord god, that it hath pleaſed 
thee by thy good ſpirit to diſpoſe our gracious ſovereign 
and the eſtates of this realm, to ſupply the ſpiritual wants 
of thy people, by appointing this and many other churches 
to be erected and endowed for thy worſhip and ſervice ; 
multiply thy bleſſings upon them, for their pious regard 
to thy honour, and to the good of ſouls ; remember them 
concerning this, and wipe not out the kindneſs they have 
ſhewed to thy church, and to the offices thereof; aud 
grant that our gracious king may ſee and long enjoy the 
truits of his godly zeal, 'in the edification of the members 
of our church, and in the reduction of thoſe, in the ſpirit 
of meekneſs, who diſſent from it; that we may all live 
together in the unity of the ſpirit, and in the bond of 
peace, thro* Jeſus Chriſt our lord. Amen.] ( 


Then the miniſter who officiates, is te go on with the praye? 

ef St Chryſoſtom, and the Grace of our Lord Jeſus Chriſt, 

Then a pſalm is to be ſung, viz. 26. 6, 7, 8. with Gloria 
atri. | 


Communion ſervice. 


The biſhop, ſtanding on the north fide of the communion table, 
as before, reads the communion ſervice. 
After 
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Aer the collect for the king, he ſays the following prayer. 

O met —— lord god, we — that — are 
not worthy to offer unto thee any thing belonging to us; 
yet we beſeech thee, in thy great goodneſs, graciouſly to 
accept the dedication of this place to thy ſervice, and to 
proſper this our undertaking: Receive the prayers and 
interceſſions of us, and all others thy ſervants, who either 
now or hereafter entring into this houſe, ſhall call upon 
thee; and give both them and us grace to prepare our 
hearts to ſerve thee with reverence and godly fear: Affect 
us with an awful apprehenſion of thy divine majeſty, and 
a deep ſenſe of our own unworthineſs; that ſo, approach- 
ing thy ſanQuary with lowlineſs and devotion, and coming 
before thee with clean thoughts and pure hearts, with 
bodies undefiled, and minds ſanctified, we may always 
perform a ſervice acceptable to thee, thro* Jeſus Chriſt 
our Lord. Amen. 9 


304 


The two chaplains are to read, one the epiſtle, and the other 
the goſpel. | 
The Epiſtle, 2 Cor, 6. 14 incl. to v. 17. 
The Goſpel, Joh. 2. v. 13. to v. 18. incl. 


Den the biſhop reads the Nicene creed. After which, g 
Þſalm is ſung, viz. Pl. 100, 


The Sermon. 


| 
The ſermon being ended, and all who do not receive the hoh 
communion returned, and the doors ſhut ; the biſhop proceeds in 
the communion ſervice; and he and the clergy having mad: 
their oblations, the churchwardens collect the offerings of the 
reſt of the congregation. 
After the communion, and immediately before the final bliſ- 
fog, the biſhop ſays the following prayer. 
* Bleſſed be thy name, O lord god, for that it pleaſeth 
thee to have thy habitation among the ſons of men, and 
to dwell in the midſt of the aſſembly of the ſaints upon 
earth ; bleſs, we beſeech thee, the religious performance 
of this day : And grant that in this place, now ſet apart 
to thy ſervice, thy holy name may be worſhipped in truth 
2 purity to all generations, thro* Jeſus Chriſt our lord. 
Amen. | 
The peace of god, which paſſeth all underſtanding, 
keep your hearts and minds in the knowledge and love of 
rs and of his ſon Jeſus Chriſt our lord: And the bleſ- 
ng of god almighty, the father, the ſon, and the _ 
2 Ol, 


4 


* 
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Church. 
' ghoſt, be amongſt you, and remain with you always. 
men. of 1 . + 7 of 
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Conſecration of a churchyard, together with the 
church. 


When the ſervice in the church is finiſbed; the biſhop, clergy, 
and people proceed to the churchyard. And the biſhop, ſtanding 
in the place prepared for the performance of the office there, 
the aft or ſentence of conſecration is read by the chancellor, and 
figned by the biſhop, and ordered to be regiſtred. | 

After which, the biſhop ſays the following prayer. 

O god, who haſt taught us in thy holy word, that there 
is a difference between the ſpirit of a beaſt that goeth 
downwards to the earth, and the ſpirit of a man which 
aſcendeth up to god who gave it; and likewiſe by the 
example of thy holy ſervants, in all ages, haſt taught us 
to aſſign peculiar places, where the bodies of thy ſaints 
may reſt-in peace, and be preſerved from all indignities, 
whilſt their ſouls are ſafely kept in the hands of their 
faithful redeemer: Accept, we beſeech thee, this chari- 
table work of ours, in ſeparating this portion of ground 
to that good - purpoſe ; and give us grace, that by the 
frequent inſtances of mortality which we behold, we may 
learn and ſeriouſly conſider, how frail and uncertain our 
condition here on earth is, and ſo number our days, as 
to apply our hearts unto wiſdom. That in the midſt of 
life thinking upon death, and daily preparing our ſelves 
for the judgment that is to follow, we may have our part 
in the reſurre&ion to eternal life, with him who died for 
our fins, and roſe again for our juſtification, and now 
liveth and reigneth with thee and the holy ghoſt, one 
god world without end. Amen. 

The grace of our lord Jeſus Chriſt, and the love of 
god, and the fellowſhip of the holy ghoſt, be with us all 
eyermore. Amen. . 


—— — 
n 


Conſecration of a churchyard ſingly. 


The ordinary ſervice fer the day is to be read at the church, 


except where it is otherwiſe ordered. 
Palms 39, 90. | 
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Wl: Church. 
1 enn 1 5 
; | | Second leſſon, Joh. 5. v. 21. incl. to v. 30. or x 
i Theſſ. 4. 13 to the end. | 
- When the fervice-at-the church is over ; the biſhop, clergy, 
and pariſhioners repair to the ground which is to be conſe- 
| crated: And the biſhop, landing in the place prepared for the 
performance of the office, ſays : 
| he glorious majeſty of the lord our god be upon us 
proſper thou the work of our hands upon us, O proſper 
| thou our handy work. 
\ Then the in/trument of donation is preſented te the biſhop. 
| Next, the act or ſentence of conſecration is read by the 
; | . eg and ſigned by the biſhop, and ordered ta be re- 
Ned. | 
| This done, the biſhop reads the prayer that is before directed 
to be uſed in a churchyard which is conſecrated together with 
the church.” 2 

Then are ſung two ſtaues of the 39th pſalm, viz. v. 5, 6, 


8. 

a which the biſhop lets them depart with the bleſſing : 

| The peace of god which paſſeth all underſtanding, keep 
my | your hearts and minds in the knowledge and love of god, 
on | and of his ſon Jeſus Chriſt our lord: and the bleſſing of 
ö god almighty, the father, the ſon, and the holy ghoſt, be 
| amongſt you, and remain with you always. Amen. 
| | 1 | 


7 


Other churches 6. In the conſecration of a new church, proviſion is to 
not to be preju- be made, that no damage accrue, in point of rights or 
| Ciced thereby. revenues, to any other church. And in the forementioned 
letter of Innocent the third to king John, one expreſs 
condition of building new churches is, that by the new 
building the right of ancient churches be not prejudiced, 

| Gib. 189. 
Procuratioun. 7. A reaſonable procuration is due, to every biſhop 
who conſecrates a church, from the perſon or perſons 
l praying ſuch conſecration 3 not for the conſecration, but 
1 for the neceſſary refreſhment of the biſhop and his ſer- 
vants. For whereas ordinations, inſtitutions, and other 
| | acts of the like nature, are performed by the biſhop with- 
in his own walls ; this draws him ſometimes to a great 
diſtance from his palace, where proper accommodations 
cannot be procured: and therefore, as in his viſitations, 
ſo alſo in his conſecrations of churches, the law hath pro- 
vided a reaſonable procuration. At firſt, the laws of the 
church forbad the demanding or taking any thing, but 
what the founder voluntarily offered (and ſome even _— 


church. 


bad that ;) but afterwards the prohibition was limited, 

ſaving the honeft and lawful cuſtoms of the ecclefiaſticks, and 

(as it is in the foregoing conſtitution of Othobon) except 

the due procuration : the meafure and proportion of which, 

muſt be determined by the uſage of every dioceſe. In | 
archbiſhop Warham's time, the ſee of Bath and Wells i 
being vacant, there is returned among the revenues of the 

vacancy, for the conſecration of three churches, 101, 

that is, 31. 68. 8 d. each. Gibf. 190. 

The church of Elſefeld in the dioceſe of Lincoln was 
conſecrated in the year 1273; for which was paid a pro- 
curation of two marks. Ken. Par. Ant. 515. 

8. A church once conſecrated, may not be conſecrated Reconſecrations 
again. To which general rule of the canon law, one 
exception was, unleſs they be polluted by the ſhedding of blood; 
and in that caſe, the canon ſuppoſes a reconſecration ;; 
tho' the common method in England was, a reconciliation' 
only, as appeareth by many inſtances in our eccleſiaſtical 
records. But in point of ruins or decay, the only excep- 
tion to the general rule, laid down in the canon, is, un- 
leſs they be burnt (that is, faith the gloſs, for the greater 
part thereof, and not otherwiſe.) And a decretal epiſtle of 
: Innocent the third, where the roof was conſumed, is, 
that ſince the walls were intire, and the communion table not 
hurt, neither the one nor the other ought to be reconſe-- 
crated, Thus, a chapel in the ſuburbs of Hereford, 
which belonged to the priory. of St John of Jeruſalem, 
had been from the time of the diſſolution: of monaſteries, 
applied to ſecular uſes and profaned, by making the ſame” 
a ſtall for cattle, and a place for laying up their hay and 
ather provender ; yet becauſe the walls and roof were 
never demoliſhed, a reconciliation was judged ſufficient, In 
like manner, when another chapel had been long diſuſed, 
and was repaired, and made fit for divine ſervice, the 
tenor of the reconciliation was, The ſame: chapel from all 
canonical impediment, and from every profanation (if any 
there were) contracted and incurred, as much at in us lieth, 
and. ſa far as lawfully we may, by the authority aforeſaid we 
do exempt, relax, and reconcile the ſame. Gibſ. 189. , 

But on the contrary, when the church of Southmalling 
had not only been polluted in manner as aforeſaid, but 
was alfo. new built, and then uſed for divine offices with- - 
out new conſecration ; archbiſhop Abbot interdicted the 
miniſter, . churchwardens and pariſhioners from the en- 
trance of the church, until the ſaid church and the church- 
yard thereof ſhould be again conſecrated. Gibf. 190. 
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Church. 

When a churchyard hath been inlarged, there bath 
been a new conſecration of the additional part. Gib. 
9. In a form of conſecrating churches, which we meet 
with in a canon of the ſynod held at Celchyth under 
Wulfred archbiſhop of Canterbury in the year 8 16, it is 


ordained, that when a church is built, it ſhall be conſe- 


crated by the proper dioceſan, who fhall take care that 
the ſaint, to whom it is dedicated, be pictured on the 
wall, or on a tablet, or on the altar. And Sir William 
Dugdale had an old tranſcript of a decree made by Robert 


de Winchelſea archbiſhop of Canterbury, and confirmed 


by Walter Reynolds his immediate ſucceſſor, whereby 
the pariſhioners thro' that whole province were command- 
ed. to provide, that the image of that ſaint to whoſe me- 
mory the church was dedicated, ſhould be carefully pre- 
ſerved in the chancel of every pariſh church. And Dr 


Kennet ſays, he remembers in the chancel of the church 


of Poſtling in Kent, on the fide of the north wall, about 
five foot from the ground, there was a ſmall ſquare tablet 
of braſs, with a latin inſcription in old characters, tel- 
ling the time when the church was dedicated to the vir- 
gin Mary. x 

The wake or cuſtomary feſtival for the dedication of 
churches, doth ſignify the ſame as vigil or eve. The 
reaſon of the name is beſt given from an old manuſcript 
legend of St John Baptiſt: “ Ye ſhall underſtand and 
« know, how the evens were firſt founded in old times. 
„In the beginning of holy church it was fo, that the 
<« people came to the church with candles burning, and 
« would wake and come with lights towards night to 
<« the church in their devotions: and after, they fell to 
< lechery, and ſongs, and dances, harping and piping, 
« and alſo to 1 and ſin; and ſo turned the holi- 
« neſs to curſedneſs. Wherefore the holy fathers or- 
<< dained the people to leave that waking, and to faſt the 
« even. But it is ſtill called vigil, that is, waking in 
< engliſh; and it is alſo called the even, for at even they 
«© were wont to come to church.“ 

It was in imitation of the primitive ayare:, or love 
feaſts, that ſuch publick aſſemblies, accompanied with 
friendly entertainments, were firſt held upon each return 
of the day of conſecration, tho” not in the body of church- 
es, yet in the churchyards, and moſt nearly adjoining 
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This practice was eſtabliſhed in England by pope Gre- 
gory the great; who in an epiſtle to Melitus the abbat, 
gives injunctions to be delivered to Auſtin the monk, a 
miſſionary to England; amongſt which, he doth allow 
that the ſolemn anniverſary of dedication ſhould be cele- 
brated in thoſe churches which were made out of heathen 
temples, with religious feaſts kept in ſheds or arbories, 
made up with branches and boughs of trees round the ſaid 
church, 

But as the love feaſts held in the place of worſhip were 
ſoon liable to ſuch great diſorders, that they were not 
only condemned at Corinth by St Paul, but prohibited to 
be kept in the houſe of god by the 20th canon of the 
council of Laodicea, and the 3oth of the third council of 
Carthage ; ſo from a ſenſe of the ſame inconveniences, 
this cuſtom did not long continue of feaſting in the 
churches or churchyards ; but ſtrangers and inhabitants 
paid the devotion of prayers and offerings in the church, 
and then adjourned their eating and drinking to the more 
proper place of publick and private houſes, 

The inſtitution of theſe church encænia or wakes, was 
without queſtion on good and laudable deſigns : at firſt, 
thankfully to commemorate the bounty and munificence 
of thoſe who had founded and endowed the church; next, 
to incite others to the like generous acts of piety ; and 
chjefly, to maintain a chriſtian ſpirit of unity and charity, 
by ſuch ſociable and friendly meetings. And therefore 
care was taken to keep up the laudable cuſtom. The 
laws of Edward the confeſſor give peace and protection in 
all pariſhes during the ſolemnity of the day of dedication, 
and the ſameyprivilege to all that were going to or return- 
ing from ſuch ſolemnity. In a council held at Oxford in 
the year 1222, it was ordained, that among other feſti- 
vals ſhould be obſerved the day of dedication of every 
church within the proper pariſh, And in a ſynod ynder 
archbiſhop Iſlip (who was promoted to the ſee of Canter- 
bury in the year 1349) the dedication feaſt is meationed 
with a particular reſpect. 

This ſolemnity was at firſt celebrated on the very day 
ef dedication, as it annually returned. But the biſhops 
did ſometimes give authority for tranſpoſing the obſerva- 
tion to ſome other day, and eſpecially to ſunday, where- 
on the people could beſt attend the devotions and rites 
intended in this ceremony. Thus the ' pariſhioners of 
Biſhops Wilton in Yorkſhire, complaining to arch- 
viſhop Kemp, that their wake day on Sep. 15. was in» 
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convenient to be kept on a week day, becauſe it fell in 
the middle of their harveſt; he therefore transferred it to 
the ſunday following, by an inſtrument dated at Biſhops 
Thorp, Sep. 22. 1441. 80 alſo at Tadcaſter in York- 
ſhire, the church's feſtival being on the 28th of Auguſt ; 
it was in the year 1314 aſſigned to be kept on the ſunda 
next enſuing the feaſt of the decollation of St John Bap- 
tiſt. Nay, at laſt, this convenience of ſunday above the 
week days, was the reaſon of attempting an univerſal 
change. For among the injunctions of king Hen. 8. in 
the year 1536, it was ordered, that the dedication of 
churches ſhould in all places be celebrated on the firſt ſun- 
day of the month of October for ever. Yet this order 
was not inforced, or not obeyed; but however moſt of 
thoſe jubilees are now celebrated near the time of Michael- 
maſs, when a vacation from the labours of harveſt and 
the plough, doth afford the beſt opportunity for viſits and 
ſports. | 
Tais tranſpoſing of the day hath left it more difficult 
to know the ſaint to whoſe protection the church was 
committed. There be only theſe grounds of ſafe con- 
jecture. Such wakes as are obſerved on the firſt or 
ſecond ſunday after Michaelmaſs day, in theſe we may 
doubt a tranſlation of time by virtue of the ſaid injunction 
of king Hen. 8. or by a prevailing cuſtom of poſtponing 
ſuch ſolemnity to the end of harveſt : and in ſuch caſes 
the ſaint may be loſt, unleſs ſome other way preſerved. 
But as to thoſe wakes which are precedent to Michael- 
maſs, or diſtant from that time; theſe we may believe 
have continued in their primitive relation to their proper 
ſaint, and no farther removed than to the immediate ſun- 
day following. For wherever theſe ſunday wakes are 
guided by a foregoing feſtival, we may be juſtly ſatisfied, 
the church was dedicated to the ſaint of that day. 

It is a rational and juſt opinion of Sir Henry Spelman, 
that fairs were firſt occaſioned by the reſort of people to 
that place, for ſolemnizing ſome feſtival, and eſpecially 
the feaſt of the church's dedication. And hence he thinks 
it eafy to conjecture to what ſaint the church had been 
commended, by the fair day. Indeed pope Gregory the 
great, in one of his homilies, alludes to this as a popular 
and familiar cuſtom; and therein plainly intimates, that 
a fair ariſes from a conflux of people on the wake or de- 
dication day, In moſt of the towns and pariſhes in Eng- 
land (except where the privilege of new fairs hath been 
in later times obtained) the old ſtationary fairs, O___ 
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by cuſtom or by ancient charter, depend upon the ſaint 
of the church. Thus the primitive fair in Oxford was 
on the day of St Frideſwide, becauſe it was the dedication 
day of the chief conventual church. Thus' the tranſlation 
of Becket's body was on the 7th of July, and his paſſion 
on the 29th of September; which days being ſoon cele- 
brated at Canterbury for feſtiyals and days of dedication 
of altars and chapels to that martyr, it occaſioned two fairs 
in that city annually on thoſe days. On the faid 7th of 
July there is a fair at Bromhill near Brandon-ferry in 

orfolk, and another at Weſt-acre about four miles diſtant 
from Swaf ham, both called Becket's fair; and in both 
places there are old ruinous chapels, which were dedi- 
cated to that ſuppoſed faint, 

The charters for fairs, granted by the kings of Eng- 
land, were often a confirmation rather than a new grant; 
and were chiefly obtained to confer a property, on {ome 
particular perſon, of the profits of the fair ; which were 
before in common, and therefore ſubject to great diſputes, 
So king Richard gave a charter for a fair to be holden 
eight days in Peterborough, beginning on the feaſt of St 
Peter; on which day a fair had been kept by immemo- 
rial cuſtom, becauſe the church had been dedicated to 
that ſaint. ; 

To confirm the original of fairs from the dedication of 
churches, it is obſervable, that on this account fairs 
were generally kept in churchyards, and eyen in the 
churches ; till the indecency and ſcandal were ſo great, 
as to want a reformation, In the year 1230, in the 14th 
of Hen. 3. among the inquiries to be made at a viſitation 
by all archdeacons within the dioceſe of Lincoln, the 
25th and 26th were to diſcover and regulate this abuſe, 
Soon after this, king Hen, 3. by expreſs mandate forbad 
the keeping of Northampton fair in the church or church- 
_ of All-ſfaints in that town, Whereupon Robert 

roſthead, the good biſhop of Lincoln, ſent poſitive 
inſtructions thro* his whole dioceſe, prohibiting all fairs 
to be kept in ſuch ſacred places, purſuant to the king's 
example, who had made the like reformation at North- 
ampton, This duty he recommended in letters to his 
ſeveral archdeacons, and then ſent a copy of the infſtruc- 
tions to all rectors and vicars of churches within his dio- 
ceſe. It was likewiſe to this relation of fairs to the wakes 
or days of dedication, that a cuſtom of old time crept in, 
pf keeping ſome fairs upon the very ſundays, becauſe the 


tedication feaſts fell on thoſe days; till this abuſe, like 
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the other, was thought fit to be reſtrained : as for inſtance; 
the fairs and markets kept on ſundays at Walingford, 
Bercamſtead, and Brackley were altered to week days, by 
ſpecial writs from the king, in the 2d year of king 9 
the third. Thus were the anniverſaries of a church's 
dedication celebrated in populous towns with an accuſtom- 


ed fair; and in the moſt private pariſhes, with feaſting 


and a great concourſe of people, And as there have been 
many gifts and legacies to univerſities and colleges, for 
the commemorating of founders and benefactors days ; fo 
were ſome donations made to churches purely for this 
pious uſe, of more ſolemnly celebrating the wake or dedi- 
cation feaſt, Thus Walter de St Edmund, abbat of 
Burg, did about the year 1240 give the ſum of 40 ſh a 


year, for making more plentiful proviſion in that convent, 


on the day of the church's conſecration. 

This laudable cuſtom of wakes prevailed for many ages, 
till the puritans began to exclaim againſt it as a remnant 
of popery. And by degrees the humour grew ſo popular, 
that at the ſummer aſſizes held at Exeter in the year 
1627, the lord chief baron Walter and baron Denham 
made an order for ſuppreſſion of all wakes. And a like 
order was made by judge Richardſon for the county of 
Somerſet, in the year 1631. But on biſhop Laud's com- 


plaint of this innovating humour, the king commanded 
the laſt order to be reverſed ; which judge Richardſon 


refuſing to do, an account was required from the biſhop 
of Bath and Wells, how the ſaid feaſt days, church ales, 
wakes, and revels were for the molt part celebrated and 
obſerved in his dioceſe. On the receipt of theſe inſtruc- 
tions, the biſhop ſent for and adviſed with ſeventy two 
of the moſt orthodox and able of his clergy ; who certified 
under their hands, that on theſe feaſt days (which gene- 
rally fell on Wes . the ſervice of god was more ſolemn- 
ly performed, and the church much better frequented 
both in the forenoon and afternoon, than on any other 
ſunday in the year; that the people very much deſired 
the continuance of them ; that the miniſters did in moſt 
places do the like, for theſe reaſons, viz. for preſerving 
the memorial of the dedication of their ſeveral churches, 
for civilizing the people, for compoſing differences by the 
mediation and meeting of friends, for increaſe of love 
and unity by theſe feaſts of charity, and for relief and 
comfort of the poor, On the return of this certificate, 
judge Richardſon was again cited to the council table, 
and peremptorily commanded to reyerſe his former 1 
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After which it was thought fit to reinforce the declaration 
of king James, when perhaps this was the only good 
reaſon aſſigned for that unneceſſary and unhappy licence 
of ſports: ** We do ratify and publiſh this our bleſſed 
« father's decree, the rather becauſe of late in ſome 
« counties of our kingdom we find, that under pretence 
« of taking away abuſes, there hath been a general for- 
« bidding not only of ordinary meetings, but of the 
« feaſts of the dedication of churches, commonly called 
« wakes.” However, by ſuch a popular prejudice againſt 
wakes, and by the intermiſſion of them in the confuſions 
that followed, they are now diſcontinued in many counties, 
eſpecially in the eaſt and ſome weſtern parts of England, 
but are commonly obſerved in the north, and in the mid- 
land counties. Ken. Par. Ant. 609 . 614. 


5 III. Chance. 


Chancel, cancellus, ſeemeth properly to be ſo called a 
cancell;s, from the lattice-work partition betwixt the quire 
and the body of the church, fo framed as to ſeparate the 
one from the other, but not to intercept the fight. 

By the rubrick before the common prayer, it is ordain- 
ed, that the chancels ſhall remain as they have dane in times 


hat is to ſay, diſtinguiſhed from the body of the 
church in manner aforeſaid ; againſt which diſtinction 
Bucer (at the time of the reformation) inveighed vehe- 
mently, as tending only to magnify the prieſthood : but 
tho' the king and parliament yielded fo far, as to allow 
the daily ſervice to be read in the body of the church, if 
the ordinary thought fit; yet they would not ſuffer the 
chancel it ſelf to be taken away or altered, G1b/. 199. 


3 2 IV. Le. 


1. Ile is ſaid to proceed from the French word aile (ala), Derivation of the 
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2 wing; for that the Norman churches were built in the words 


form of a croſs, with a nave and two wings. 

The word nave, or naf, is a Saxon word, and ſignifieth 
properly the middle of a wheel, being that part in which 
the ſpokes are fixed; and is from thence transferred to 


ſignify the body or middle part of the church: In like 


manner, the German nab, by an eaſy tranſmutation of the 
letters ö, %, and, frequent in all kindred languages, 
bznifieth the vertical part of a hill. With which, the 
word navel ſeemeth alſo to have ſome cognation, * 
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314 Church. 
ne a privte 2. An ile in 4 church, which hath time dut of mind 
property. belonged to a particular houſe, and been maintained and 
repaired by the owner of that houſe, is part of his frank 
tenement ; and the ordinary cannot diſpoſe of it, or in- 
termeddle in it. And the reaſon is, becauſe the law in 
that caſe preſumes, that the ile was erected by his anceſ. 
tors, or thoſe whoſe eftate he hath, and is thereupon par- 
ticularly appropriated to their houſe, But otherwiſe it is, 
if he hath only ufed to fit and bury in the ile, and not re- 
| paired it; for the conſtant fitting and burying, without 
reparation, doth not gain any peculiar property therein; 
but the ile being repaired at the common charge of the 
pariſh, the common right of the otdinary takes place, and 
he may from time to time appoint whom he pleaſeth to fit 
there. Gibſe 197. 2. 5 | 
And in the caſe of Corven and Pym, M. 10 J. it was 
| reſolved, that albeit the freehold of the church be in the 
ITY Aq arſon} yet if a Tord of a manor, or any other hath an 
| Barn. lanes Foſs within the town or pariſh, and he and all thoſe 
. M Whoſe eſtate he hath in the manſion houſe of the manor or 
i, Other houſe, hath had a ſeat in an ile of the church for 
cee, him and his family only, and have repaired it at his pro- 
5. gre per charges; it ſhall be intended, that ſome of his anceſ- 
Ra. .Y <1, uf, tors, or of the parties whoſe eſtate he hath, did build and 
Lat reg ret that ile for him and his family only: and therefore 
re if the ordinary endeavour to remove him, or place any 
| 1 other there, he may have a prohibition. 3 III. 202. 
And in the caſe of Frances and Ley, H. 12 J. In the 
= wah A437 ftar chamber : It was reſolved by the court, that if an in- 
ae 31 5, habitant and his anceſtors only, have uſed time out of 
em. 32 . mind to repair an ile in a church, and to fit there with 
His family to hear divine ſervice, and to bury there; this 
makes the ile proper and peculiar to his houſe, and he 
cannot be diſplaced nor interrupted by the parſon, church- 
warden, or ordinary himſelf: but the conſtant ſitting and 
burying there, without uſing to repair it, doth not gam 
any peculiar property, or preeminence therein, And if 
the ile hath been uſed to be repaired at the charge of all 
the pariſh in common, the ordinary may then from time 
to time appoint whom he pleaſeth to fit there, notwith- 
ſtanding any uſage to the contrary. Cro. Fa. 366. 
By preſcription, 3: And the reaſon of any perſon's propriety in an ile, 
| is from the preſcription to repair and uſe it alone; be- 
cauſe it is from thence preſumed, that the ile was erect⸗ 
ed by him whoſe eſtate he hath, with the aſſent of the 
parſon patron and ordinary, to the intent to have it only 
to hiniſelf, 12 Co. 105, "Tl 


_ = KK 
And therefore where any perſon hath good title to 
ſuch ile; if the ordinary doth place another perſon there= 
in with the proprietor, the proprietor may have his ac- 
tion upon the ' caſe againſt the ordinary; and if he be 
impleaded in the ſpiritual court for the ſame, a prohibi- 
tion will lic; or if any private perſon doth fit therein, or 
keep out him that hath the right, or doth bury his dead 
there without his conſent; an action upon the cafe doth 
well lie for the proprietor. Watſ. c. 39. 
4. But no ſuch title can be good, either upon preſcrip- To go with the 
tion, or upon any new grant by a faculty from the ordi- 
nary, to a man and his heirs ; but the ile muſt always be 
ſuppoſed to be held in reſpe& of the houſe, and will al- 
ways go with the houſe, to him that inhabits it. 12 Co. 
106, 2 Keb. 92. 2 Bulſt. 150. 1 Sid. 88. 


V. Church yard. . e e. A 

1. Cæmiterium is derived from #oyuav, dorms; and Original of 
therefore the church yard is as it were a dormitory, be- churchyard, 
cauſe the dead bodies are ſaid there to ſleep until the re- 
ſurrection. 2 Int. 489. 

As to the original of burying places, many writers 
have obſerved, that at the firſt erection of churches, no 
part of the adjacent ground was allotted for interment of 
the dead; but ſome place for this purpoſe was appointed 
at a further diſtance. Eſpecially in cities and populous 


; Sr a... 
. III 


— 


PSS * 
In — — 2 


— 
—— — 


Pe + "RY BY AY OTE 
— a — — — — 


2 
e 


Ar 


— — 


* > 
J- | — 


F 3 

14 
=. 

5 
E 
4 

1 1 

* 
K\ 4; 
J 5 
JK 
Wi |: 

*- 
1 40 

"i 
- "Fe 
Mi 

4 
_E't 
Wt 

i 
* 
"5 
1 
"i 
«3 1! 
' 14 
4 
1.0 , 
C1 1 
vt } 

42 


— r —— — 
Ke - 


' 
4 
11 
he towns; where agreeably to the old roman law of the 1 
1 twelve tables, the place of inhumation was without the 45 
of walls, firſt indefinitely by the way fide, then in ſome pe- | 
ith culiar inclofure aſſigned to that uſe. Therefore the ro- 


man pontifical, amongſt other inventions, is in this reſpect 
convicted of error, that it makes pope Marcellus under 
the tyrant Maxentius appoint twenty five churches in 
Rome to bury martyrs in, when at that time laws and 
cuſtoms did forbid all burial within the city. Hence the 
Auguſtine monaſtery was built without the walls of Can- 
terbury, (as Ethelbert and Auguſtine in both their char- 
ters intimate) that it might be a dormitory to them 
and their ſucceſſors the kings and archbiſhops for ever. 
This practice of remoter burials continued to the age of 
Gregory the great, when the monks and priefts begin- 
ning to offer for ſouls departed, procured leave for their 
greater eaſe and profit, that a liberty of ſepulture might 
de in churches or in places adjoining to them. This mer- 
cenary reafon ſeems to be acknowledged by pope Gregory 
' himſelf, 
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bimſelf, whilſt he allows that when the parties deceaſing 


are not burdened with heavy fins, it may then be a bene- 
fit to them to be buried in churches ; becauſe their friends 
and relations, as often as they come to theſe ſacred places, 


- ſeeing their graves, may remember them and pray to god 


for them. After this, Cuthbert archbiſhop of Canter. 
bury brought over from Rome this practice into England, 
about the year 750; from which time they date the ori- 
ginal of churchyards in this iſland. This was a ſufficient 
argument of the learned Sir Henry Spelman to prove an 
inſcription at Glaſtenbury to be a laterforgery ; becauſe it 
pretends, dominus eccleſiam ipſam cum cœmiterio dedicarat, 
whereas there was no cœmitery in England till above 700 
years after the date of that fiction. The practice of bu- 
rying within the churches, did indeed (tho more rarely) 
obtain before the uſe of churchyards; but was by autho- 
rity reſtrained, when churchyards were frequent, and 
appropriated to that uſe, For among thoſe canons which 
feem to have been made before Edward the confeſſor, the 
ninth bears this title De non ſepeliendo in eccleſuts, and be- 
gins with a confeſſion that ſuch a cuſtom had prevailed, 
but muſt be now reformed, and no ſuch liberty allowed 
for the future, unleſs the perſon be a prieſt or ſome holy 
man, who by the merits of his paſt life might deſerve ſuch 
a peculiar favour, However, at firſt it was the nave or 
or body of the church, that was permitted to be a repo- 
ſitory of the dead, and chiefly under arches by the fide 
of the walls. Lanfrank archbiſhop of Canterbury ſeems 
to have been the firſt, who brought up the practice of 
vaults in chancels, and under the very altars, when he 
had rebuilt the church of Canterbury, about the year 
1075. Ken. Par. Ant. 592, 593. 

y the 15 R. 2. c. 5. Whereas it is contained in the fla- 
tute de religioſis (7 Ed. 1. ſt, 2.), that no religious, ni 
other whatſoever he be, do buy or ſell, or under colour of gift 
or term, or any other manner of title whatſoever, recerve of 
any man, or in any manner by gift or engine cauſe to be appro- 
priated unto him any lands or tenements, upon pain of forfe- 
ture of the ſame, whereby the ſaid lands and tenements in any 
manner might come to mortmain ; and if any, religious or any 
other, do againſi the {ie latute by art or engine in any man- 
ner, that it be lawful to the king and to other lords, upon ih! 
ſaid lands and tenements to enter, as in the ſaid ſtatute dub 
more fully appear : and now of late by ſubtil imagination, and 
by art and engine, ſome religious perſons, parſons, vicars, 
ether ſpiritual perſons have entred in divers lands and tent- 

ments, 


Ar. 287. 


Church. 
ments, which be adjoining to their churches, and 12 ſame, 
by ſufferance and aſſent of the tenants, have made churchyards, 
and by bulls of the biſhop of Rome have dedicated and hallow- 
d the ſame, and in them do make continually parochial burying 
"without licence of the king and of the chief lords; therefore it 
is declared in this parliament, that it is manife/ily within the 
compaſs of the ſaid ſtatute. | 


2. By a conſtitution of archbiſhop MVinchelſea; the pa- Fence, 


riſhioners ſhall repair the fence of the churchyard at their 
own charge. Lind. 253. 

And lord Coke ſays, that the pariſhioners ought to re- 
pair the incloſure of the churchyard, becauſe the bodies 
of the more common ſort are buried there, and for the 
preſervation of the burials of thoſe that were or or ſhould 
have been, while they lived, the temples of the holy 
ghoſt, 2 Inf. 489. | 

And if the churchyard be not decently incloſed, the 
church (which is god's houſe) cannot decently be kept ; 
and therefore this the pariſhioners ought to do, by cuſtom 
known and approved: and the conuſance thereof belong- 
eth to the eccleſiaſtical court. 2 Int. 489. 

But nevertheleſs, if the owners of lands adjoining to 
the churchyard, have uſed time out of mind to repair ſo 
much of the fence thereof, as adjoineth to their ground; 
ſuch cuſtom is a good cuſtom, and the churchwardens 
have an action againſt them at the common law for the 
ſame, 2 RolPs fr. 287, Gibſ. 194. 

By Can. 85. The churchwardens or queſtmen ſhall 
take care, that the churchyards be well and ſufficiently 
repaired, fenced, and maintained with walls, rails, or 
pales, as have been in» each place accuſtomed, at their 
charges unto whom by law the ſame appertaineth. 

By the ftatute of circumſpette agatis, 13 Ed. T. ſt. 4. 
intitled certain caſes wherein the king's prohibition doth 
not lie: F prelates do puniſh for leaving the churchyard un- 
chſed, the ſpiritual. judge Hall have power to take knowledge, 
notwith/landing the king's prohibition. 

Nevertheleſs, if the churchwardens, ſue a perſon in 
the court chriſtian, ſuppoſing by their libel, that he and 
all they whoſe eſtate he hath in certain land next adjoin- 
ing to the churchyard, have uſed time out of mind to 
repair all the fences of the churchyard which are next 
adjoining to the ſaid land; a prohibition will lie: for 
this ought to be tried at the common law; inaſmuch 
as this is to charge a temporal inheritance, 2 Koll's 
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at bar v _ 9 the 8 

ical an ſecular, or „ io haue power to diſÞoſe o 

things ecclefaaftical ; in order therefore that the ſcandal £154 
7 may be utterly aboliſbed, whereby certain pariſhioners 
of the pariſhes within our province, not knowing the limits of 
heir aun power, er rather not regarding the ſame, have cut 
down, or rooted up the trees, or mowed the graſs growing in 
the churchyards of the churches or chapels of our ſaid province, 
egain/t the will of the nectors or vicars of ſuch churches oy 
thapels, or others deputed by them fer the cuſtady and cars 
thereof, and have facrilegiouſly applied the ſame ta their own uſ;, 
er to the uſe of the churches, or of other perſons, at ther will 
and pleaſure; from whence peril of ſouls, contentions, and 
grievous ſcandals do ariſe betwixt the miniſters of ſuch churches 
and their pariſkuoners © we do declare by the autharity of the 
preſent council, that perſons guilty of ſuch contempt ſhall. incur 
the ſentence of the greater excommuntcation, until they fhall mai: 
fefficient amends and ſatisfaction. Lind. 267. 


Againſt the will of the rectors or vicars] This is, in 
churches where there is a rector only, or a vicar only, 
But if in the ſame church there be both rector and vicar 
it may be doubted (fays Lindwood) to whether of them 
the trees or graſs ſhall belong. But I ſuppoſe (ſays he) 
they ſhall belong to the rector; unleſs in the endow- 
ment of the vicarage they ſhall be otherwiſe aſſigned. 
Lindw. 267. 

In Bellamy's cafe, M. 13 J. This point, unto which 
of the two the trees do belong, was conſidered, but not 
determined; where the vicar Fred the parſon impropriate 
in the ſpiritual. court, for cutting them down ; and the 
ſuit being for damages, and an action of treſpaſs lying 
at common law, a prohibition was. granted, and after- 
wards upon the ſane grounds a conſultation denied: 
but what became of the main point, that is, to whom 
the trees of right belonged, appears not: only Rolle ſeems 
to make the right turn upon this, that they did belong 
to him who is bound to repair; which determination 
agrees well with what is ſaid in the ſtatute here follow- 
Ing, namely, that the parſon ſhall not cut them down, 
but when the chancel wants reparation. 2 Roll's Alr. 
337. Gibf. 207, 208. | | 


Or to the uſe of the churches] That is, to the uſe of the 
fabrick of the church; which it is not lawful to do, 
without the conſent of the rector or vicar to whom 
they belong. And it is very reaſonable, that neither 
A rector 


Church: 319 
rector nor vicar do fell ſuch trees but for evident neceſ- 
ſity of the reparation of the manſe of the rectory, or of 
the chancel. But if the nave of the church want re- 
pairing, the rector, or vicar will do well (fays Lindwood) 
not to be difficult in granting leaye to cut down one or 
two for that uſe. Lindw. 267. 
By the 35 Ed. 1. |, 2. intitled, Statutum ne rector 
proſternat arbores in cazmiterio : Becauſe we do underſiand, 
that controverſies do ofttimes grow between parſons of churches 
and their pariſhioners, touching trees growing in the church- 
yard, both of them pretending that they de belong unto theme 
felves ; we have thought it good, rather to decide this cantra- 
verſy by writing than by flatute. Foraſmuch as a churchyard 
that is dedicated is the ſoil of a church, and whatſoever is planted 
belongeth to the ſoil; it muſt needs follow, that thoſe trees 
which be growing in the churchyard are to be reckoned amangſt 
the goods of the church, the which laymen have no authority to 
diſpoſe ; but, as the holy ſcripture deth teſtify, the charge of 
them is committed only to prieſts to be diſpoſed of : And 75 
ons 
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ing thaſe trees be often planted ta defend the force of the 
wind from hurting the church; we do probibit the parſons of 
| the church, that they do not preſume to fell them down unad- 
viſedly, but when the chancel of the church doth want pr 
ſary reparations : neither ſhall they be converted to any 
uſe, except the body of the church doth need lite repair; in 
which the parſons of their charity ſhall do well to relieve 
the pariſhioners, with beſtowing upon them the ſame trees; 
which we will nat command to be done, but we will commend 
it when it is done. 
Rather to decide this controverſy by writing than by flatute] 
And therefore lord Coke calls this law a treatiſe only; 


and adds, that it is but a declaration of the common 
law. Gibſ. 208. 


But when the chancel of the church doth want neceſſary 
reparations] If it appear that the perſon whoſe right they 
are, intends to, cut them down for other purpoſes; a 
prohibition will be granted, to hinder waſte : and ſo 
likewiſe to hinder the cutting down of ſuch trees in the 
churchyard, as are for the defence of the church, And 
if the trees be actually cut down by any perſon, for 
other uſe than is here ſpecified ; it is thought that he 
may be indicted and fined upon this ſtatute, 11 Co. 49. 
Gibſ. 208, 

4. Altho' the church and churchyard be the parſon's, Way. 
and be conſecrated ; yet a man may preſcribe to have a 

* . way 
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320 Church. 
way through the church or churchyard. 2 RelPs Arr. 

265. | WE 7 | | 
i — No one can make a private door into the church. 
yard, without the conſent of the miniſter whoſe freehold 
the churchyard is, and a faculty alſo from the biſhop for 

| the ſame. Par, L. 88, 8g. | 

Ruildiog upon it. 6- H. 13 G. 2. The rector and pariſhioners of 5. 
George's Hanover Square againſt Steuart. The pariſh was 
Cited to appear in the biſhop of London's court, to ſhew 
cauſe why a licence ſhould not be granted to Mr Steuart, 
to erect a charity fchool on part of the churchyard. And 
upon motion of the rector and pariſhioners, a prohibition 
was granted; for the eccleſiaſtical court hath nothing to 
do with this, and cannot compel them without their con- 


| ſent. Str. 1126. 3 3 5 3 : 
Foundary 7. E. 8 G. 2. Pew againſt the churchwardens of St 
2 Rotherhithe. Pew Ss libelled againſt in the ſpiri- 
tual court, for a nuſance and encroachment on the church- 
yard; to which he pleaded, that he was the owner of 
four tenements, which formerly ſtood on the ground in 
queſtion, and that his prefent building was upon the old 
foundation, and did not project further. And this not 
being a matter properly triable there, a prohibition was 
granted. For tho? interrupting the uſe of a churchyard, 
as a churchyard, is properly cognizable in the eccleſiaſtical 
, Court; yet the bounds of it, which is matter of freehold, 
© ought not to be determined there. Str. 1013. 
9 W. Hilliard and Feffreſon. A parſon libelled 
| | . againſt the defendant in the ſpiritual court of York, for 
t having cut elms in the churchyard ; and a prohibition was 
granted, upon ſuggeſtion, that they grew on his frechold. 
L. Raym. 212. 


VI. Repairs. 


* Anciently by the. I. Anciently, the biſhops had the whole tithes of the 
biſhops, dioceſe ; a fourth part of which, in every pariſh, was to 
be applied to the repairs of the church : but upon a re- 
leaſe of this intereſt to the rectors, they were conſe- 
quently acquitted of the repairs of the churches, Degge. 

Part 1. c. 12. 
- Next by the re- 2. And by the canon law, the repair of the church be- 
tors, longeth to him who receiveth this fourth part ; that is, to 

the rector, and not to the pariſhioners. 

Finally by the 3. But cuſtom (that is, the common law) transferreth 
” Inbabitants, the burden of reparation, at leaſt of the nave of the church, 
. 4 upon 


Church. 


upon the pariſhioners; and likewiſe ſometimes of the 
chancel, as particularly in the city of London in many 
churches there. And this cuſtom the pariſhioners may 
be compelled to obſerve, where ſuch cuſtom is, Lindw. 
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4. But, erally, the parſon is bound to ir the of 
4 Not — the freehold is in him, for ſo Ts am 
the freehold of the church; but by the euſtom of Eng- al. bythe re: 
land, which hath allotted the repairs of the chancel to 

the parſon, and the repairs of the church to the pari- 

ſhioners : yet ſo, that if the cuſtom hath been for the pa- 

riſh, or the eſtate of a particular perſon to repair the 

chancel, that cuſtom ſhall be good; which is plainly in- 

timated by Lindwood as the law of the church, and is 

alſo confirmed by the common law, in the books of re- 

ports. But as to the obligation reſting upon the parſon, 

or upon the vicar ; concerning that, the books of com- 

mon law ſay nothing; and ſo, it is wholly left upon that 

foot, on which the law of the church hath placed it. 

Gib. 199. A 
5. As to the vicars, it is ordained by a conſtitution Sometimes by 
of archbiſhop Winchelſea, that the chancel ſhall be re- che vicar, 
paired by the rectors and vicars, or others to whom ſuch 
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; repair belongeth. Lindw. 253. 

Whereupon Lindwood obſerveth, that where there is 

; both rector and vicar in the ſame church, they ſhall con- | 
tribute in proportion to their benefice. Lindw, 253. 

d Which is to be underſtood, where there is not a cer- 

Tr tain direction, order, or cuſtom, unto which of them 

as 


ſuch reparation ſhall appertain. Lindw. 253. 
6. And as rectors or ſpiritual perſons, ſo alſo impro- By lay impropti= 

priators, are bound of common right to repair the chan- tors. 

cels. This doctrine (under the limitations expreſſed in 

the foregoing article) is clear and unconteſted : the only 

difficulty hath been, in what manner they ſhall be com- 


the pelled to do it; whether by ſpiritual cenfures only, in 
to like manner as the pariſhioners are compelled to contri- 
re- bute to the repairs of the church, ſince impropriations are 
e- now become lay fees; or whether by ſequeſtrations (as 
142 Incumbents, and, as it ſhould ſeem, ſpiritual impropria- 
tors of all kinds, may be compelled). Gif. 199. | 
be- As to this, it is ſaid to hrve been the opinion of the 
, to court of common pleas, that the ſpiritual court may grant 
ſequeſtration upon an impropriate parſonage for not re- 
pe pairing the chancel, M. 29 C. 2. 3 Keb. 829. yet by 
re 


another book it is ſaid, that the court of common pleas 
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will it be neceſſary to make every impropriator a part), 


Church. _ 
did incline that there could be no ſequeſtration ; for be- 
ing made lay fee, the N hag was out of the ju- 
riſdiction of the court chriſtian, and they were only to 
proceed againſt the perſon as againſt another layman for 
not repairing, the church, T. 22 C. 2. 2 Ventr. 35. And 
by the ſame caſe as reported 2 Mod. 257. it is ſaid that 


the whole court except Atkins were of that opinion. 


; Wat » Co 39. 


On the contrary, Dr Gibſon obſerveth, that impropri- 
ations, before they became lay fees, were undoubtedly 
liable to ſequeſtration; that the king was to enjoy them 
in the ſame manner as the religious had done, and nothing 
was conveyed to the king at the diſſolution of monaſteries 
but what the religious had enjoyed, that is, the. profits 
over and above the finding of divine ſervice, and the re- 
pairing of the chancel, and other eccleſiaſtical burdens: 
and the general ſaving (he ſays) in the 31 H. 8. c. 13. 
may be well extended to a ſaving of the right of the or- 
dinary in this particular, which right he undoubtedly had 
by the law and practice of the church, which ſaid right 
is not abrogated by any ſtatute whatſoeyer. Gibf. 199. 
And he obſerveth further theſe things : x, That altho' 
(as was expreſsly alledged in the two cafes above referred 
to) this power had been frequently exerciſed by the ſpi- 
ritual courts; yet no inſtances do appear, before theſe, of 
any oppoſition made. 2. That in both the ſaid inſtances, 
judgment was given, not upon the matter or point in 
hand, but upon errors found in the pleadings. 3. That 
one argument againſt the allowing the ordinary ſuch ju- 
riſdiction, was ab inconvenienti, that ſuch allowance 
would be a ſtep towards giving ordinaries a power to aug- 
ment vicarages ; as they might have done, and frequently 
did, before the diſſolution. Gib/. 199. | 
Where there are more impropriators than one (as i 


very frequently the caſe) and the proſccution is to be 


carried on by the churchwardens to compel them to re- 


pair, it ſeemeth adviſable for the churchwardens firſt to 


call a veſtry, and there (after having made a rate for the 


repair of the church and other expences neceſſary in the 


execution of their office) that the veſtry do make an or- 
der for the churchwardens to proſecute the impropriators 


at the pariſh expence. In which proſecution, the court 
will not ſettle the proportion amongſt the impropriators, 


but admoniſh all who are made parties to the ſuit, to re- 
pair the chancel, under pain of excommunication, Not 


but 


Church. 
but only to prove that the parties proſecuted have received 
tithes or other profits belonging to the rectory ſufficient 
to repair it; and they muſt 22 the proportion amongſt 
themſelves. For it is not a ſuit againſt them for a ſum 
of money, but for a neglect of the duty which is incum- 
bent on all of them. Tho it may be adviſable, to make 
as many of them parties as can be come at with certainty. 
7. Repairing of the chancel, is a diſcharge from con- Regatring the 
tributing to the repairs of the church. This is ſuppoſed _— i 
to be the. known law of the church, in the gloſs of John — 7 — 
de Athon upon a conſtitution of Othobon (hereafter men- church. 
tioned) for the reparation of chancels; and is alſo evident 
from the ground of the reſpective obligations upon parſon 
and pariſhioners to repair, the firſt the chancel, the ſe- 
cond the church; which was evidently a diviſion of the 
burden, and by conſequence a mutual diſengaging of 
each, from that part which the other took, And there- 
fore as it was declared in ſerjeant Davies caſe (2 Roll's 
Rep. 211.) that there could be no doubt but the impro- 
priator was rateable to the church, for lands which were 
not parcel of the parſonage, notwithſtanding his obliga- 
tion, as parſon, to repair the chancel; ſo, when this 
plea of the farmer of an impropriation (2 Keb. 7 30, 742.) 
to be exempt from the pariſh rate becauſe he repaired the 
chancel, was refuſed in the ſpiritual court, it muſt pro- 
bably have been a plea offered to exempt other poſſeſſions 
alſo from church rates, Gib/. 199, 200. og | 

8. If there be a chapel of eaſe within a pariſh, and Repairing s cha- 
ſome part of the pariſh have uſed time out of mind, alone, Fe of caſe, no 
without others of the pariſhioners, to repair the chapel of — ea 
eaſe, and there to hear ſervice, and to marry, and all church. 
other things, but only they bury at the mother church ; 
yet they ſhall not be diſcharged of the reparation of the 
mother church, but ought to contribute thereto: for the 
chapel was ordained only for their eaſe. 2 Rull's Abr. 
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289. | 

& in the ſaid caſe, if the inhabitants who have uſed to 
repair the chapel, prefcribe that they have time out of 
mind uſed to repair the chapel, and by reaſon thereof 
have been diſcharged of the reparation of the mother 
church; yet this ſhall not diſcharge them of the repara- 
tion of the mother church, for that is not any direct pre- 
ſcription. to be diſcharged thereof; but it is, by reafon 
thereof, a preſcription for the reparation of the chapel, 
2 Noll $ Abr . 290, | 

If the chapel be three miles diſtant from the mother 
Church, and the inhabitants who have uſed to coms to 
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| the chapel have uſed always to repair the chapel, and 
- there marry and bury, and have never within fixty years 
| been charged to the repair of the mother church; yet this 
bm is not any cauſe: to have a prohibition : but they ought to 
| ſhew in the ſpiritual court their exemption, if they have 
any, upon the endowment. 2 RolPs Abr. 290, 
But if the inhabitants of a chapelry preſcribe to be 
diſcharged time out of mind of the reparation of the mother 
church, and they are ſued for the reparation'of the mo- 
ther church; a prohibition lieth upon this ſurmiſe, 2 
Koll's Abr. 290. 5 EA 
If there be a pariſh church and a chapel of eaſe within 
the ſame pariſh, and the chapel of eaſe hath time out of 
mind had all ſpiritual rights except ſepulture, and this 
hath been uſed to be done at the pariſh church, and there- 
fore they who have uſed to go to the chapel of eaſe have 
uſed time out of mind to repair a part of the wall of the 
churchyard of the pariſh church, and in conſideration 
thereof, and becauſe that they who are of the chapel of eaſe 
have uſed time out of mind to repair the chapel of eaſe 
at their own coſts, they have been time out of mind diſ- 
charged of the reparation of the pariſh church ; this is 
a good preſcription': and therefore if they be ſued in the 
ſpiritual court to repair the pariſh church, a prohibition 
ne” Ros Hby. 290; X 
If the chapel of eaſe hath uſed time out of mind to have 
all divine ſervices except burial, and the inhabitants with- 
in the chapelry have likewiſe always repaired the chapel, 
and preſcribe in conſideration of 3s. 4d. a year to be paid 
for the reparation of the mother church to be diſcharged 
of the reparation of the mother church ; if the inha- 
' bitants of the chapelry are ſued for the reparation of the 


| 

| { 

mother church, a prohibition lieth upon this modus, 2 t 
Koll's Abr. 290. nas: : 
T. 1 W. Ball and Croſs, The inhabitants of a cha- t 
pelry within a pariſh, were proſecuted in the eccleſiaſtical { 

court, for not paying towards the repairs of the pariſh 

church; and the caſe was, thoſe of the chapelry never \ 
had contributed, but always buried in the mother church, n 

- till about Henry the eighth's time the biſhop was pre- b. 
vailed on to conſecrate them a burial place, in conſider- Ww 
ation of which they agreed to pay towards the repair of th 
the mother church. All which appeared upon the libel. on 
And it was held by Holt chief juftice, that thoſe of a ſo 
chapelry may preſeribe to be exempt from repairing the all 


mother church, as where it buries and chriſtens within it 
R . 34 w 4 4 F a 1 3 


Church. 


ſelf, and hath never contributed to the mother church; 
for in that caſe it ſhall be intended co-eval, and not a 
latter erection in eaſe of thoſe of the chapelry: but here 
it appears, that the chapel could be only an erection in 
eaſe and favour of them of the chapelry; for they of the 
chapelry buried at the mother church till Henry the , 
eighth's time, and then undertook to contribute to the 
repairs of the mother church. 1 Salk. 164, 165. EE. 
g. If two churches be united, the repairs of the ſeveral Churches united, 
churches ſhall be made as they were before the union, bow to be re- 
Degge P. 1. c. 12, — 


10. Othobon. The archdeacon ſhall cauſe chancels to be Eceleſiaſtical 


repaired, by thoſe who are bound thereunto. Ath. 11 2. —— f _ 


, - done. 
Reynolds. We injoin the archdeacons and their officials, - 
that in the viſitation of churches, they have a diligent regard to 
the 7 F the church, and eſpecially of the chancel, to ſee 
if they want repair: and if they find any defetts of that kind, 
they ſhall limit a certain time under a penalty, within which: 
they ſhall be repaired. Alſo they ſhall inquire by themſelues 
or their 3 in the pariſhes where they viſit, if there be 
ought in things or perſons which wanteth to be corrected; and 
if they ſhall find any ſuch, they ſhall correct the ſame either then 
or in the next chapter. Lindw. 53. | X 


Fabrick] The fabrick of the church conſiſteth of the 
walls, windows, and covering. Lindw. 53. f 


Under a penalty] Where the penalty is not limited, the 
ſame is arbitrary (ſaith Lindwood) : But this cannot in- 
tend here (he ſays) the penalty of excommunication; inaſ- 
much as it coneerneth the pariſhioners ut univerſos, as a 
body or whole ſociety, who are bound to the fabrick of 
the body of the church: For the pain of excommunica- 
tion is not inflicted upon a whole body together, altho” 
it may be inflicted upon every perſon ſeverally, who ſhall 


be culpable in that behalf. And the ſame may be ob- 


ſerved as to the penalty of ſuſpenſion; which cannot fall 
upon the pariſhioners as a community or collective body. 
Yet the archdeacon in this caſe, if the defect be enormous, 
may injoin a penalty, that after the limited time ſhall 
be expired, divine ſervice ſhall not be performed in the 
church, until competent reparation ſhall be made: fo 
that the pariſhioners may be puniſhed by ſuſpenſion or in- 
terdict of the place. But if there are any particular per- 
ſons who are bound to contribute towards the repair, and 
altho' they be able, are not willing, or do neglect the 

1 ſame; 
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ſame ; fuch perfons may be compelled by u monition te 
ſuch contribution, under pain of excommunication : that 
ſo the church may not continue for a long time unre- 
paired, thro' their default, Lindw. 53. 

But this was before the time that churchwardens had 
the ſpecial charge of the repairs of the church : And 
jt ſeemeth now, that the proceſs ſhall iſſue againſt the 


churchwardens, and that they may be excommunicated 
for diſobedience. | 


Stratford. Foraſmuch as archdeacons and other ordinaries 
in their wiſitations, finding defects as well in the churches as in 


tze ornaments thereof, and * _—_ of the churchyard, and in 
the houſes of the incumbents, 


command them to be repaired 
under pecuniary penalties ; and from thoſe that do nat obey do 
extort the ſaid penalties by cenſures, wherewith the ſaid defedts 
ought to be repaired, and thereby inrich their own purſes to 
the damage of the poor people; therefore that there may be no 
occaſion of complaint againſi the archdeacons and other ordinaries 
and their miniſters by reaſon of ſuch penal exattions, and that 
it becometh nat eccleſiaſtical perſons to gape after or enrich them- 


felues with diſhoneſt and penal acquiſitions ; we ordain, that 


fuch penalties, ſo often as they ſhall be exacted, ſball be con- 
verted to the uſe of ſuch repairs, under pain of ſuſpenſion ab 
officio which they ſhall ipſo facto incur, until they ſhall effettu- 


ally aſſign what was ſo received to the reparation of the ſaid de- 
feats, Lind. 224. | | 


By Canon 86. Every dean, dean and chapter, archdeacon, 
and others which have authority to hold eccleſiaſtical vifitations 
by compoſition, law, or preſcription ; ſhall ſurvey the churches 
of his or their juriſdiction, once in every three years, in his 
own perſon, or cauſe the ſame to be done. 

And by the ſaid canon they were required, from time 
to time to certify the high commiſſioners for cauſes eccle- 
fiaſtical, every year, of ſuch defects in any the ſaid 
churches, as he or they ſhould find to remain unrepaired, 
and the names and firnames of the parties faulty therein. 
Upon which certificate, the high commiſſioners were de- 
fired by the ſaid canon ex officio mero to ſend for ſuch par- 
ties, and compel them to obey the juſt and lawful decrees 
of the eccleſiaſtical ordinaries making ſuch certificates. 
But by the 16 C. c. 11. the high commiſſion court was 
aboliſhed ; ſo that the cognizance thereof now reſteth 
ſolely upon the eccleſiaſtical judge, 8 
TE ws | 11. By 


Church. 


11. By the ſtatute of Circumſpecte agatis, 13 Ed. 1. No prohibition 
ſt. 4. If prelates do puniſh for that the church is uncivered, in caſe of repairs, 


or not conveniently decked; the ſpiritual judge ſhall have power 
fo take knowledge, notwithſtanding the king's prohibition. 


_ The church] This is intended not only of the body of 
the church, which is parochial, but alſo of any publick 
chapel annexed to it ; but it extendeth not to the private 
chapel of any, tho” it be fixed to the church, for that 
muſt be repaired by him that hath the proper uſe of it, 
for he. that hath the profit ought to bear the burden. 
And this the pariſhioners ought to do, by cuſtom known 


and approved: and the conuſance thereof is allowed to 


the eccleſiaſtical court by this act. 2 Int. 489. 


12. Can. 85, The churchwardens or queſtmen ſhall... 
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take care and provide, that the churches be well and ſuf- duty therein. 


ficiently repaired, and ſo from time to time kept and 
maintained, that the windows be well glazed, and that 
the floors be kept paved, plain and even. | 

If the churchwardens erect or add any thing new in 
the church, as a new gallery where there was none be- 
fore; they muſt have the conſent of the major part of the 
pariſhioners, and alſo a licence of the ordinary. 1 Mod. 


237- 
But as to the common reparations of the fabrick or 


ornaments of the church, where nothing new is added or 
done, it doth not appear that any conſent of the major 
part of the pariſhioners is neceſſary; for to this the church- 
wardens are bound by their office, and they are puniſhable 
if they do it not. 

If the major part of the pariſhioners of a pariſh, where 
there are four bells, agree that there ſhall be made a 
fifth bell, and this is made accordingly, and they make 
a rate for paying for the ſame; this ſhall bind the leſſer part 


of the pariſhioners, altho* they agree not to it: for other- 


wiſe any obſtinate perſons may hinder any thing intended 
to be done for the ornament of the mT 2 RalF's Abr. 
291. | 
And altho' churchwardens are not charged with the 
repairs of the chancel, yet they are charged with the ſu- 
perviſal thereof, to ſee that it - not permitted to dilapi- 
date and fall into decay; and when any ſuch dilapidations 
ſhall happen, if no care be taken to repair the ſame, they 
are to make preſentment thereof at the next viſitation, 
Par. L. 88. | 
If a church be ſo much out of repair, that it is ne- 
ceſſary to pull it down; or fo little, that it needs to be 
| Y 4 inlarged: 
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ja ſeats, 


Church. 
inlarged : the major part of the pariſhioners, having firſt 
obtained the conſent of the ordinary to do what is need- 
ful, and meeting upon due notice, may make a rate for. 
new. building, or inlarging, as there ſhall be occaſion, 
This was declared in the 29 C. 2. by all the three courts 
ſucceſſively ; notwithſtanding the cauſe was much la- 
boured by a great number of quakers who oppoſed the 
rate. 2 Mod. 222. Git. 197 | | 

And the proper method of proceeding in ſuch caſe 
ſeemeth to be thus : namely, that the churchwardens firſt 
of all take care that publick notice be given in the church, 
for a general veſtry of the whole pariſh for that purpoſe; 
which notice ought to be atteſted and carefully preſerved, 
as being the foundation of all the ſubſequent proceedings, 
At the time and place of meeting, the miniſter and 
churchwardens ought to attend ; Ws when the pariſhion- 
ers are aſſembled, the minifter is proper to preſide ; and 
he, or one of the churchwardens, or ſuch perſon as ſhall 
be appointed by them, ought to enter the orders of the 
veſtry, and then have them read and ſigned, And agree- 
able thereunto, a petition to the ordinary for a faculty 
(ſetting forth the particulars) ſhould be drawn up and 
ſigned by the min ter churchwardens and pariſhioners 
preſent and approving thereof, Whereupon the ordinary 
will iſſue a 'monition, to cite all perſons concerned, to 
ſhew cauſe why a faculty ſhould not be granted, Upon 
the return of which citation, if no cauſe or not ſufficient 
cauſe is ſhewed, the ordinary will proceed to grant a fa- 
culty as is deſired, and as to him ſhall ſeem good, 


VII. Church. ſeat, 

1. Before the age of the reformation, no ſeats 
allowed, nor any Jiftin& apartment in a church aſſigned 
to diſtinct inhabitants; except for ſome very great perſons. 
The ſeats that were, were moveable, and the property of 
the incumbent, and ſo in all reſpects at his diſpoſal. 
Many wills of incumbents are to be ſeen, whereby they 
did of old bequeath the feats in the church to their ſuc- 
ceſſors or others as they thought fit, Athon and Lind- 
wood are filent in the caſe, The common-law books 
mention but two or three caſes before this time, and thoſe 
relating to the chancels, and ſeats of perſons of great 
quality. John. 175, 176. Ken. Par. Ant. 596. 


Ofcommonright 2, And generally, the ſeats in churches are to be built 


the pariſhioners, 


to be repaired by and repaired as the church 1s to be, at the general char 7 


— 
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of the pariſhioners, unleſs any particular perſon be charge- 
able to do the ſame by preſcription. Degge P. 1. c. 12. 

3. And altho' the freehold of the body of the church Uſe of the feate 

be in the incumbent thereof, and the ſeats therein — W 
fixed to the freehold; yet becauſe that the church is de- 
dicated to the ſervice of god, and is for the uſe of the 
inhabitants, and the ſeats are erected for their more eon- 
venient attending upon divine ſervice, the uſe of them is 
common to all the people that pay to the repair thereof. 
And for this reaſon, if any ſeat, tho' affixed to the church, 
be taken away by a ſtranger; the churchwardens, and 
not the parſon, may have their action againſt the wrong 
doer. Watf. c. 39. : 

4. But the authority of appointing what perſons ſhall Biſhop to aiſpoſe 
ſit in each ſeat, is in the ordinary; who is to take care to Þe fame, 
order all things appertaining to divine ſervice, ſo that the 
ſervice of god may be beſt celebrated, that there be no 
contention in the church, and that all things be done de- 
cently and in order : for he, having the cure of-ſouls, is 
preſumed by the law to be a perſon that will have a pru- 
dent regard to the qualities of men in this caſe, and to 
give precedence to ſuch as ought to have it. Wat. c. 39. 

In the aforeſaid caſe of Corven and Pym, it was reſol- 
ved, that if any man hath an houſe in a town or pariſh, 
and he and thoſe whoſe eſtate he hath in the houſe, have 
had time out of mind a certain pew or ſeat in the church, 
maintained by him and them; the ordinary cannot remove 
him (for preſcription maketh certainty, the mother of 
quietneſs), and if he do, a prohibition lieth againſt him. 
But where there is no preſcription ; there the ordinary, 
that hath the cure and charge of ſouls, may for the avoid- 
ing of contention in the church or chapel, and the more 
quiet and better ſervice of god, and placing of men ac- 
cording to their qualities and degrees, take order for the 
placing of the pariſhioners in the church or chapel pub- 
ick, which is dedicate and conſecrate to the ſervice of 
god. 3 Inſt. 202. 

For the diſpoſal of the ſeats in the nave of the church, 
appertaineth of common right to the biſhop of the dioceſe ; 
ſo that he may place and diſplace whomſoever he plea- 
ſeth. * 2 RolPs Abr. 288. 

But by cuſtom, the churchwardens may have the Churchwardens 
order ng of the ſeats, as in London;; which, by the like che lu. 
Fuſtom may be in other places. N c. 39. | 

For a cuſtom time out of mind, of diſpoling of ſeats by 
the churchwardens and major. part of the pariſh, or by 


twelve 
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twelve or any particular number of the pariſhioners, is 2 


good cuſtom; and if the ordinary interpoſe, a prohibition 


will be granted. Gib/. 198. 


But the churchwardens muſt ſnew ſome particular rea- 
Ion, why they are to order the ſeats excluſive of the or- 
dinary: for a general allegation, that the pariſhioners 
have uſed to repair and build all the ſeats in the church, 
and by reaſon thereof the churchwardens have uſed to or- 


der and diſpoſe of the ſeats, is not ſufficient to take away 


the ordinary's power in diſpoſing and ordering the ſeats 
becauſe this is no more than the pariſhioners are bound to 
do of common right, to wit, building and repairing the 
feats, for which they have the eaſment and convenience 


of fitting in them. Watſ. c. 39 


But if. thro* the increaſe of inhabitants, more pews or 
galleries be neceſſary; it is ſaid to be agreed, that the 
churchwardens cannot erect them of their own head, 
Some ſay, it cannot be done without the licence of the 
ordinary. And it is clear ; if there be a diſpute, whether 
more pews are neceſſary, or where they ſhall be placed, 
the ordi is ſole judge in that caſe, But if the in- 
cumbent, churchwardens, and pariſhioners do unanimouſly 
agree, that more pews are neceſlary, and that they ſhall 


be fixed in ſuch a place; it doth not ſeem that there is 


any neceſſity for the ordinary's interpoſition: for there can 
be no need of a judge, where there is no controverſy. 
Fabnſ. 163. Ayl. Parerg. 484. | 

6. If a perſon preſcribe, that he and his anceſtors, and 


Reparation ne- 
3„6%ꝗ all they whoſe eſtate he hath in a certain meſſuage, have 


uſed to ſit in a certain ſeat in the nave of the church for 
time out of mind, in conſideration that they have uſed 
time out of mind to repair the ſaid ſeat: if the ordinary 
remove him from this ſeat, a prohibition lieth; for the 
ordinary hath not any power to diſpoſe thereof, for this is 
a good preſcription, and by intendment there may be a 
good conſideration for the commencement of this pre- 
ſcription, altho* the place where the ſeat is be the free- 
hold of the parſon. 2 Rolls Abr. 288. 
But if a perſon preſcribe to have a ſeat in the nave of 
the church, generally, without the ſaid conſideration of 
repairing the ſeat, the ordinary may diſplace him. 2 Ralf 
r. 288. ; | - 


Seat not to ge to 7. Areat may not be granted by the ordinary, to a per- 


a man and 


ſon and his heirs abſolutely. For the ſeat doth not be- 
long to the perſon, but to the inhabitant; otherwiſe, if 
he and his heirs go away, and dwell in another it 
on | ey 


Gibſ. 197. 
4 A feat in the nave or body of a church, may be pre- Seat 


Church. 


they ſhall yet retain the ſeat, which is unreaſonable, . 
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be 
ſcribed for as belonging to a houſe. This doctrine was ſcribed for, Lag 
heretofore doubted, and ſometimes denied and overruled, — 2 * 
with regard to the general right of the ordinary, and the 
juriſdiction of the ſpiritual authority; but it ſeems now 
to be the doctrine received. Only, the reparation of it 
by the perſon pleading ſuch preſcription, and praying a 
prohibition thereupon, muſt of neceſlity be alledged here 
becauſe the ordinary in the body of the church prima fa- 
cie hath the right ; and nothing but ſuch private repara- 
tion can deveſt him of that right; which right ſtands good 
and intire (notwithſtanding poſſeſſion and uſe time out of 
mind) if the pariſh have but repaired. But it hath been 
held, that in two caſes, reparation need not be particu- 
larly pleaded ; firſt, in caſe of preſcription for an ile, 
becauſe (ſay they) by the common law the particular 
perſons are ſuppoſed to repair, and ſo need not ſnew it; 
and the foundation of the right may be for other cauſes 
than repairing, as for being founder, or having been con- 
tributory to its building : but this is not out of queſtion, 
The ſecond caſe (which hath often been declared for 
law) is, where an action upon the caſe is brought againſt 
one who diſturbs another in a feat ; which diſturber being 
a ſtranger, and having not any right prima facie, the 
poſſeſſion of the other is a ſufficient ground of action, and 
it needs not be alledged that he repairs. G.. 197, 198. | 

9. A ſeat cannot be claimed by preſcription, as appen- And not as be- 
dant to land, but to an houſe. For ſuch a ſeat belongeth 3 to the 
to the houſe in reſpect of the inhabitants thereof: and yet _ 
it hath been held, that a ſeat in an ile may be preſcribed 
for by an inhabitant of another pariſh. Gib. 198. | 

10. As a feat in the church, ſo priority in a ſeat, may Priority in a ſeat 
be preſcribed for. Thus it was declared in the caſe of _— 
Carleton and Hutton, E. 2 Cha. Carleton claimed the up- ? 
per place in a feat. Hutton diſturbed him. The arch- 
biſhop of York ſent an inhibition to Carleton, till the 
matter ſhould be determined before him. But preſcrip- 
tion was ſurmiſed, and thereupon prohibition obtained ; 
becauſe as well the priority in the ſeat, as the ſeat it ſelf, 
may be claimed by preſcription. Ney 78. Latch 116. 

11. Dr Gibſon aſſerts, that the ſeats in the chancel are g g': ao + 
under the diſpoſition of the ordinary, in like manner as tion of ſears in 
thoſe in the body of the church. Which needs only to tbe chancel, 
be mentioned (he faith), becauſe there can be no real . 3/3 - 
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2 for exempting it from the power of the ordinary ; 

ince the freehold of the church is as much in the parſon, 
as the freehold of the chancel ;but this hinders not the 
authority of the ordinary in the church, and therefore 
not in the chancel. And in one of our records, he ſays, 
in archbiſhop Grindal's time, we find a ſpecial licence 
iſſued, for the erecting ſeats in the chancel of a church, 
together with the rules and directions to be obſerved 
therein. Gibſ. 2000 ' ; 
And Dr Watſon argues to the ſame purpoſe ; altho' the 
law (he fays) ſeems now to be ſettled to the contrary, 

| Watf. 7155 - | . 
Impropriator's 12. The parſon, or rector impropriate, is intitled to 
ſeat in the chan · the chief ſeat in the chancel. This was reſolved by the 
* c.eourt of king's bench, 7. 7 J. in the caſe of Hall and 
| Ellis, that ſo it is of common right, in regard to his re- 
| pairing the chancel ; but it was declared at the ſame time, 
that by preſcription another pariſhioner may have it, 
| Ney 1 35 Johnſ. 164. N 
Vicar's ſeat in 13. In ſome places, where the parſon repairs the chan- 
the chancel, cel, the vicar by preſcription claims a right of a ſeat for 
| his family, and of giving leave to bury there, and a fee 
upon the burial of any corps. Johnſ. 242, 243. 

As to the right of a ſeat in the chancel, it was originally 
inherent in every vicar. For before the reformation, the 
hours of the breviary were to be ſung or ſaid in the chancel 
(not in the body' of the church), by the expreſs words of 
a conſtitution of archbiſhop Winchelſea ; and this was to 

de done, not only on ſundays and feſtivals, but on other 
days, by another conſtitution of the ſaid archbiſhop: 

And theſe hours were to be ſung or rehearſed, not by the 

vicar alone, but with the conſort and aſſiſtance of all the 
clergymen belonging to the church, which were the ec- 

-- clefiaftical family of the vicar. So that it is evident, that 

all vicars had a right of ſitting there before the reformation, 
and by conſequence muſt retain this right ill, unleſs it 
appear that they have quitted it : and if they have not for 
forty years paſt uſed the right, this breeds a preſcription 
againſt them in the eccleſiaſtical courts. In many chan- 
cels are to be ſeen the ancient ſeats or ſtalls uſed by the 
vicar and his brethren in performing theſe religious offices, 
like thoſe which remain in the old choirs of cathedral and 
collegiate churches ; and from hence it is, that cancellu 
and chorus (the chancel and the choir) are words of the 
ſame ſignification. This being the place, where the body 
of the clergy of every church did ſing, or atleaſt * 
1 ar 


P 


* 
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the churchwardens, by the conſent of the parſon ; for 
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their breviary : and if any common pariſhioner may pre- 


ſcribe to a pew in the chancel, much more may the vicar, 


Fobnſ. 243. 

As theſe ſeats were placed at the lower end of the choir 
or chancel, for the daily uſe of the vicar; ſo at the upper 
end ſtood the high altar of every church, where, as the 
vicar or his repreſentative was obliged to celebrate maſs 
every ſunday and holiday of obligation; ſo he might do it 
every day, if there was occaſion, or if he pleaſed : ſo that 
it is clear, the uſe of the chancel was intirely in the vicar, 
whoever repaired it; and therefore no wonder if the 
pavement were not to be broken up without his leave; 
and that thereupon he ſhould acquire a right of receiving 
what fees were due on ſuch occaſions. And the reforma- 
tion left the rights of parſon and vicar as it found them. 
Jobn. 244. | : 

It is therefore a very groundleſs notion with impropria- 
tors, that they have the ſame right in the great chancel, 
that a nobleman hath in a leſſer. Theſe leſſer chancels 
are ſuppoſed by lawyers, to have been erected for the ſole 
uſe of thoſe noble perſons ; whereas it is clear the great 
chancels were originally for the uſe of clergy and people ; 
but eſpecially for the celebration of the euchariſt, and 
other publick offices of religion, there to be performed by 
the curate and his aſſiſtants. That the-parſons repair theſe 
great chancels, doth not at all prove their ſole right to 
them ; for they were bound originally to repair the church 
as well as chancel ; and of common right the repairs of 
the church are ſtill in the parſon ; it is cuſtom only eaſes 
them of this burden. The ordinary hath no power to 
order morning or evening prayer to be ſaid in noblemens 
chancels, but he can order them to be ſaid in the great 
chancel, Johnſ. 244, 245. 

14. If any ſeats annexed to the church be pulled down, Seats pulled 
the property of the materials is in the parſon, and he may den. 
make uſe of them if they were placed in the church by any 
one of his own head without legal authority ; but for the 
ſeats erected by the pariſhioners by ad authority, it 
ſeemeth that the property of the materials upon removal 
is in the pariſhioners. Degge P. 1. c. 12. | 

If any perſons on their own heads ſhall preſume to 
build any ſeat in the church, without licence of the ordi- 
nary, or conſent of the miniſter and churchwardens, or in 
any inconvenient place, or too high; it may be pulled 
down by order from the biſhop or his archdeacon, or by 
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the frechold of the church, and all things annexed to it, 


are in the parſon; and therefore if any preſume to cut or 
pull down any ſeat annexed to the church, the parſon 


may have an action of treſpaſs againſt the miſdoer (thy 


he formerly fet it up,) if he do it without the parſon's 
conſent, or order from the ordinary; but if the ſeat be 


| fet loofe, he that built it may remove it at his pleaſure, 


Right to ſeats 
where triable. 


Depge P. x. c. 12 | : 

In the cafe of Gibfon and Mrigbt, in an action of treſ- 
paſs brought by Gibfon, for breaking and cutting in 
pieces his pew, and-taking it away ; the defendants plead- 
ed, that they were churchwardens, and that the plaintiff 
had built it in the church without licence. - And by the 
court, The treſpaſs is confeſſed; for tho they may remove 
the ſeat, they cannot cut the timber and materials into 
pieces. Ney 108. 
But it hath been ſaid, that this cafe is not law: be- 
eauſe the freehold of the church being in the incumbent, 
when the perſon has fixed a ſeat to it, it is then become 
parcel of his freedom, and conſequently the right is in 
him ; fo that the breaking the timber could not be preju- 
dicial to the other, becauſe he had no legal right to the 


materials, after they were fixed to the freehold, Ne. 
493. Al. Par. 486. | 


And Dr Watfen faith, altho' he will not queſtion the 


lay of this caſe, yet thus much is to be faid againſt it; 
that the freehold being in another perfon, the 


of the feat thereto feems to make the ſeat to be a part of 
the freehold, and ſo to be in him in whom the freehold 


is, and the uſe of it in them that have the uſe of the 


church ; and if fo, then the breaking the timber could 
be no wrong to him that had no legal right in it after it 
was faſtened to the frechold, and became (as other ſeats) 


of common uſe, and at the diſpoſal of the ordinary. 


Watf. c. 39. | 
And further he ſaith, that if a man with the aſſent of 


the ordinary doth ſet up a ſeat in the nave of the church 


for himſelf, and another doth pull down or deface it; 
- treſpaſs vi et armis in ſuch caſe doth not lie againſt him, 


becauſe the freehold is in the parſon, and ſo the only re- 


medy is in the eccleſiaſtical court. Watſ. c. 


15. It is faid, that in all caſes of preſcriptions for ſeats, 
the ordinary hath nothing to do; but the matter is ſolely 
determinable at the common law. Degge P. 1. c. 12. 

And therefore if a ſuit be commenced in the ſpiritual 
court for a ſeat, upon the account of preſcription; 4 pro- 

| hibition 
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hibition will lie for the party ſued, becauſe whether the 
preſcription be good or not, is not in the ſpiritual court 

to judge. Warp. c. 39. 

And it is ſaid that the plaintiff, if it go againſt him, 
may have a prohibition as to the coſts; becauſe the ſuit 
is coram non judice as to the principal: but there ſeem 
to be good reaſons againſt that. For the ſpiritual court 
may in ſeveral caſes proceed upon libels grounded on pre- 
ſcription, where the preſcription is not denied, (fo that 
ſuch ſuits are not abſolutely coram non judice:) and the 
reaſon why a prohibition ſhall be granted where the pre- 
ſcription or cuſtom is denied, feemeth to be this; that 
the notion of cuſtoms and preſcriptions is different by the 
eccleſiaſtical law from what it is at the common law, as to 
the time in which ſuch cuſtom or preſcription _— 
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created : for the ecclefiaſtical law allows of different t 

in creating cuſtoms or preſcriptions, and generally of leſs 
time than 1s allowed of by the common law, which owns 
| no time in ſuch caſe, but that whereof there is no memo» 
| ry of man to the contrary. Therefore the common-law 
| will not ſuffer the ſpiritual courts to try preſcriptions, 
whereby they might affect and charge perſons inheritances, 
by adjudging them to be good, which by the common 
law are no preſcriptions. Vatſ. c. 39. 
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e But the title to a ſeat is properly triable at the common 

; law, by action upon the caſe; and it is agreed, that the 
9 plaintiff need not to ſhew any reparation in his declara- 
f tion, but he ought to prove reparation in evidence, Vatſ. 
d c. 20. 1820 

10 Nevertheleſs, for a diſturbance in the ſeat, a man 
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ſue in the ſpiritual court ; and the defendant, if he wi =_ 
may admit the preſcription to be tried there ; as a defen- 
dant doth a modus, or a penſion, by preſcription. 2 Salt. 
551. I. Raym. 755. I 


[ 
1 


x 
N 
U 
: 
* 
4 
5 
« 
: 
: 
} 
4 
- 
1 
. 
N 
C 
. 
U 


| 


47 
« 
- 


VIII. Goods and ornaments of the church. 


| 
I. By the x El. c. 2. Such ornaments of the church, and Goods and - 
of the miniſters thereof, ſhall be retained and be uſed, as was in — OY 
the church of England, by authority of parliament, in the ſe- 
cond year of the reign of king Edward the ſixth, until other 1 
order ſhall be therein taken by the authority of the queen's majeſty, 
with the advice of her commiſſiencrs appointed and authorized 
under the great ſeal of England for cauſes eccleſiaſtical, or of 
the metropolitan of this realm. f. 25. : Y 
Other order] Purſuant to this clauſe, the queen in the 
third year of her reign, granted a commiſſion to the arch- 
biſhop, 


” 
7 


* 
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biſhop, biſhop of London, Dr Bill, and Dr Haddon, to 
reform the diſorders of chancels, and to add to the orna- 
| ments of them, by "Gi | the commandments to be 
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= placed at the eaſt end. Gihſ. 201. 
= And by the rubrick before the common prayer: Such 
3 ornaments of the church, and of the miniſters thereof, at all 
times ＋ their mini ation, b be retained and be in uſe, as 
were in this church of England, by authority of parliament, in 
| the ſecond year of the reign of king Edward the ſixth. 
Ordinary's care 2, Reynolds. The archdeacons ſhall take care, that the 
cherein. clothes of the altar be decent and in good order; that the church 
y have fit books both, for ſinging and reading; and at leaſt twa 
If ſaceraatal veſtments. Lindw. 52. yu 
q By che ſtatute of Circumſpecte agatis, 13 Ed. 1. ft. 4. 
The Ling to his judges ſendeth greeting. oe your ſelves circum- 
ſpectih, in all matters concerning the prelates, where they di 
q puniſh for that the church is not convemently decked : in which 
| | caſes, the ſpiritual judge ſhall have pawer to take knowledge, 
notwithſtanding the king's prohibition. | 


Mot conveniently decked) For the law alloweth the eccle- 
fiaftical court to have conuſance in this caſe, of providing 
decent ornaments for the celebration of divine ſervice. | 
2 Infl. 489. | ; 
— -... 3+ £4.35: The churchwardens or queſtmen ſhall take : 
care therein, Care, that all things in the church be kept in ſuch an or- 
Tom derly and decent fort, without duſt, or any thing that a 
may be either noiſome or unſeemly, as beſt becometh the 8 
houſe of god, and is preſcribed in an homily to that effect. 
0 3 Can: 82. Whereas we have no doubt, but that in all 
| | - churches within the realm of England, convenient and 
decent tables are provided and placed for the celebration 
'of the holy communion ; we appoint that the ſame tables 
hall from time to time be kept and repaired in ſufficient 
and ſeemly manner, and covered in time of divine ſervice 
with a carpet of ſilk or other decent ſtuff, thought meet 
by the ordinary. of the place”(if any queſtion be made of 
it), and with a fair linen cloth at the time of the miniſtra- 
tion, as becometh that table, and ſo ſtand, ſaving when 
the faid holy communion is to be adminiſtred. At which 
time the ſame ſhall be placed in ſo good ſort within the 
church or chancel, as thereby the miniſter may be more 
| conveniently heard of the communicants in his prayer and 
w_ miniſtration, and the communicants alſo more conveni- 
—_— ently and in more number tnay communicate with the 
faid miniſter, And all this to be done at the charge of 


the pariſh, 
RE | In 
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In the caſe of Newſon and Bawldry, M. 1 An. The 
caſe was, that the communion table of ancient time had 
been placed in the chancel; that there were ancient rails 
about it, which were out of repair; that the pariſhioners 
at a meeting had reſolved to repair the chancel and rails, 
and to replace the table there, and raiſe the floor ſome 
ſteps higher, for the ſake of greater decency : And up- 
on refuſal to pay the rate, and a prohibition prayed, 
the court inclined that the pariſhioners might do theſe 
things; for they are compellable to put things in decent 
order, and as to the degrees of order and decency, there 
is no rule, but as the pariſhioners by a majority do agree, 
Far 70. | | 

5 — ancient times, the biſhops preached ſtanding. Pulpit, 
upon the ſteps of the altar. Afterwards it was found 
more convenient, to have pulpits erected for that purpoſe, 
Ayl. Par. 21. | 

And by Can. 83. The churchwardens or queſtmen, 
at the common charge of the- pariſhioners, in every 
church ſhall provide a comely and decent pulpit, to 
be ſet in a convenient place within the ſame, by the 
diſcretion, of the ordinary of the place (if any queſtion 
do ariſe); and to be there ſeemly kept for the preaching 
of god's word, | | 

6. Can. 82. And likewiſe a convenient ſeat ſhall be Reading deſk, 
made, at the charge of the pariſh, for the miniſter to 
read ſervice in, 

7. Can. 58. Every miniſter ſaying the publick prayers, Surplice, 
or miniſtring the ſacraments or other rights of the church, 
ſhall wear a decent and comely ſurplice with ſleeves, to be 
provided at the charge of the pariſh. And if any queſtion 
ariſe touching the matter, decency, or comelineſs there- 
= the ſame ſhall be decided by the diſcretion of the . 
ordinary, 

8. Can. 8 1. According to a former conſtitution, too Font. 
much neglected in many places, we appoint, that there 
ſhall be a font of ſtone in every church and chapel where 
baptiſm is to be miniſtred ; the ſame to be ſet in the an- 
cient uſual places, In which only font the miniſter ſhall 
baptize publickly. 


br conſtitution] To wit, among the canons of 1571. 

0. 360. | 
9. In an act in the 27 H. 8. for puniſhment of ſturdy Chef for alms, 

Vagabonds, it was enacted, that money collected for the 

poor ſhould be kept in the common coffer or box ſtanding 

in the church of every pariſh. 

Vor. I. 2 And 
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And by Can. 84. The churchwardens ſhall provide and 
have, within three months after the publiſhing of theſe 
conſtitutions, a ſtrong cheſt, with a hole in the upper 
part thereof, to be provided at the charge of the -pariſh, 
(if there be none ſuch already provided,) having three 
keys; of which one ſhall remain in the euſtody of the 
parfon vicar or curate, 'and the other two ny 
of the churchwardens for the time being: which "cheſt 
they ſhall ſet and faſten in the moſt convenient place, 
to the intent the pariſhioners may put into it their alms 
for their poor neighbours. And the parſon vicar or eu- 
rate ſhall diligently from time to time, and eſpecially 
when men make their teſtaments, call upon exhort and 
move their neighbours to conſer and give as they may 
well ſpare to the ſaid cheſt, declaring unto them, that 
whereas heretofore they have been diligent to beſtow 
much ſubſtance otherwife than god commanded, upon 
ſuperſtitious uſes, now they ought at this time to be much 

more ready to help the poor and needy, knowing that to 
relieve the poor is a ſacrifice which pleaſeth god: and 

that alſo, whatſoever is given for their comfort, is given 
to Chriſt ' himſelf, and is fo accepted of him, that he 
will mercifully reward the fame. The which alms and 
devotion of the people, the keepers of the keys hal} 
yearly, quarterly, or oftner (as need requireth) take out 
of the cheſt, and diſtribute the ſame in the preſence 
of moſt of the pariſh, or of fix of the chief of them, to 
be truly and faithfully delivered to their moſt poor and 
needy neighbours. 

Baſin for the of- 10. Whilſt the ſentences of the offertory are in read- 

fertory. ing, the deacons, churchwardens, or other fit perſon 
appointed for that purpoſe, ſhall receive the alms for 
the poor, and other devotions of the people, in a de- 
cent baſin, to be provided by the pariſh for that pur- 

poſe. Nubr. | . | 

This offertory was anciently an oblation for the uſe of 

the prieſt ; but at the reformation it was changed into 

alms for the poor. Ayl. Par. 394. 

Chalice and 11. Can. 20. The churchwardens, againſt the time of 
— for every communion, ſhall at the charge of the pariſh, 
ee with the advice and direction of the miniſter, provide a 
ſufficient quantity of 'fine white bread and of good and 
wholeſome wine: which wine we require to be brought 
to the communion table, in a clean and ſweet ftanding 

pot, or ſtoop of pewter, if not of purer metal. 


2 3 Winchelſca 


Church. 


Mincbelſea. The pariſhioners ſhall find at their own 
charge the chalice or cup for the wine. Lindw. 252. 

Which, ſays Lind wood, altho' expreſſed in the ſingu- 
lar number, yet is not intended to exclude more — 
one, where more are neceſſary. Lindw. 252. 
. 12. Winchelſea. The pariſhioners, at their own charge, Bells, 
{hall find bells with ropes. Lindw. 252. 

13. Winchelſea. The pariſhioners ſhall find, at their Bier. 
own charge, a bier for the dead. Lind. 252. | 

14. Can. 80. If any pariſhes be yet unfurniſhed of the Bible. 
bible of the largeſt volume; the churchwardens ſhall 
within convenient .time provide the ſame at the charge 


of the pariſh, | 
Bible of the largeſt volume] This was directed oy the 
1 


ſecond of lord Cromwell's injunctions under king Henry 
the eighth; and in the thirty third year of the ſame reign, 
it was inforced by proclamation and a penalty of 40 fh. 
The like order for this, and alſo for the paraphraſe of 
Erafmus, was in the injunctions of Ed. 6. and continued 
in thoſe of queen elizabeth ; and (together with the hook 
of homilies) in the canons of 1571. But what bible is 
hear meant, by that of the largeſt volume, is not very clear. 
King James the firſt's tranſlation was not then made: 
Queen Elizabeth's bible was called the Z;/hep's bible; and 
the tranſlations and reviews, commonly called the great 
bible, were thoſe of Tindal and Coverdale in the time of 
king Henry the eighth, and that which was publiſhed by 
direction of archbiſhop Cranmer in the reign of Edward 
the ſixth. Gibſ. 202. 

15. By Can. 80. The churchwardens or queſtmen of Common prayer 
every church and chapel ſhall, at the charge of the pa- bock. 
riſh, provide the book of common prayer, lately ex- 
plained in ſome few points by his majeſty's authority ac- 
cording to the laws and his highneſs's prerogative in that 
behalf; and that, with all convenient ſpeed, but at the 
furtheſt within two months after the publiſhing of theſe 
our conſtitutions. 


| Lately explained] To wit, in the conference at Hampton 
court. Gibſ. 226. . 
By the x El. c. 2. The book of common prayer ſhall 


be provided at the charges of the pariſhioners of every 
pariſh and cathedral church, ſ. 19. 

By the 13& 14 C. 2. c. 4. A true printed copy of the 
(preſent) book of common prayer ſhall, at the coſts and 
charges of the pariſhioners of every payſh-church and 

* chapelry, 
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| Book of homi- 
lies. 


Regifter book. 


„„ » Church. 
chapelry, cathedral church, college and hall, be provided 
before the feaſt of St Bartholomew 1662, on pain of 31. 
a month for ſo long time as they ſhall be l. 


thereof. ſ. 26. | 


16; Can. 80. If any pariſhes be yet unfurniſhed of the 
book of homilies allowed by authority ; the churchwar- 
dens ſhall within convenient time provide the ſame at the 
charge of the pariſh, | | 

17. By Can. 70. In every pariſh church and ' chapel, 
ſhall be provided one parchment book at the charge of 
ih, wherein ſhall be written the day and year 

of every chriſtning, wedding, and burial within the pa- 
riſh; and for the ſafe keeping thereof, the churchwar- 
dens at. the charge of the pariſh ſhall provide one ſure 
coffer, with three locks and keys, whereof one to re- 
main with the miniſter, and the other two with the church- 
wardens ſeverally. c | 

And by the 26 G. 2. c. 33. The churchwardens 
ſhall provide proper books of vellum, or good and du- 
rable paper; in which all marriages and banns of mar- 
riage reſpectively, there publiſhed or ſolemnized, ſhall 
be regiſtred ; to be carefully kept and preſerved for pub- 
lick uſe. 

And by the 3o C. 2. c. 3. for burrying in woollen ; al! 
perſons in holy orders, deans, parſons, deacons, vicars, 
curates, and their or any of their ſubſtitutes, ſhall take 
an exact account and keep a regiſter of every perſon buri- 
ed in their reſpeRive precincts, 


Table of degrees, 18. Can. 99. The table of degrees of marriages pro- 


Ten command- 


Ments, 


Sentences. 


Monuments, 


hibited, ſhall be in every church publickly ſet up at the 
charge of the pariſh. bes: 
- 19. Can. 82. The ten commandments ſhall be ſet at 
- the charge of the pariſh, upon the eaſt end of every 
church and chapel, where the people may beſt ſee and 
read the ſame, | 
20. Can. 82. And other choſen ſentences ſhall at the 
like charge be written upon the walls of the ſaid churches 
and chapels, in places convenient. 
21. Lord Coke ſays, concerning the building or erec- 
ting of tombs, ſepulchres, or monuments for the deceaſ- 


ed, in church, chancel, common chapel, or churchyard, 


in convenient manner; it is lawful: for it is the laſt 


work of charity that can be done for the deceaſed ; who 


whilſt he lived was a lively temple of the holy ghoſt, 
with a reverend regard and chriſtian hope of a joyful re- 
ſutrection. And the defacing of them is puniſhable by 

the 


, FY” 


Church. 


the common law, as it appeareth in the bock of the ꝙ Ed. 


4. 14, the lady Wiches caſe, wife of Sir Hugh Wicbe; 
and fo it was agreed by the whole court, M. 10 J. in 


the common. pleas between Corven and Pym. And for 
the defacing thereof, they that build or ere& the ſame 


ſhall have the action during their lives (as the lady Micbe 


had in the caſe of the ꝙ Ed. 4;) and after their deceaſes, 


the heir of the deceaſed ſhall have the action. But the 
building or erecting of the ſepulchre, tomb, or other 
monument, ought not to be to the hindrance' of the cele- 
bration of divine ſervice. 3 It. 202, 

For of grave ſtones (he ſays), winding ſheets, coats of 
arms, penons, or other enfigns of honour, hanged up 
laid or placed in memory of the dead, the property re- 
mains in the executors ; and they may have actions againſt 


ſuch as break deface or carry them away, or an appeal of 


felony. 3 1nft. 110. 
But Sir Simon Degge ſays, he conceives that this muſt 
be intended, by licence of the biſhop, or conſent of the 


parſon and churchwardens. Degge P. 1. c. 12, 


And Dr Watſon ſays, this is to be underſtood of ſuch 


monuments only, as are ſet up in the iles belonging to 


particular perſons ; or if they are ſet up in any other 
part of the church, he ſuppoſes it is to be underſtood, 
that they were placed there with the incumbent's conſent, 
Watf. c. 39. 

And Dr Gibſon obſerving thereupon ſaith thus: Mo- 


numents, coat armour, and other enfigns of honour, ſet 
up in memory of the deceaſed, may not be removed at 
the pleaſure of the ordinary or incumbent. On the con- 


trary, if either they or any other perſon ſhall take away 
or deface them, the perſon who ſet them up ſhall have an 
action againſt them during his life, and after his death 
the heir of the deceaſed ſhall have the ſame, who (as 


they ſay). is inheritable to arms, and the like, as to heir 


looms ; and it availeth not that they are annexed to the 
freehold, tho? that is in the parſon. But this, as he con- 
ceives, is to be underſtood with one limitation; if th 
were firſt ſet up with conſent of the ordinary: for thoug 
(as my lord Coke ſays) tombs ſepulchres or monuments 
may be erected for the deceaſed in church or chancel in 
convenient manner, the ordinary muſt be allowed the 
proper judge of that conveniency ; inaſmuch as ſuch erec- 


ting, as he addeth, ought not to be to the hindrance of 


the celebration of divine ſervice, And if they are erected 


without conſent, and upon inquiry and inſpection be 
8 found 
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Church. 
found to the hindrance of divine ſervice, he thinks it will 
not be denied, that in ſuch caſe the ordinary hath fuffi- 
cient authority to decree a remoyal, without any danger 
of an action at law.  Gibſ. 453, 454- | 
M. 10 G. Palmer againſt the biſhop- of Exeter. Sir 


Thomas Bury ſet up his arms in the church of St Da. 


vid's in Exeter. The ordinary promotes a fuit in the 
ſpiritual court, to deface them, as _ ſet up without 
his conſent. It was moved for a prohibition ; on the au- 
thorities that action lies by the heir for defacing the mo- 
nument of his anceſtor : But Eyre and forteſcue juftices 
ſaid, the ordinary was judge what ornaments were proper, 
and might order them to be defaced, The fame was af- 
terwards moved in the court of common pleas, and de- 
nied there alſo. Str. 576. | | 
For the ordinary is the proper judge about erecting 
monuments, or putting up other ornaments in the church: 
yet nevertheleſs, 1 his allowance, an ap- 
peal lies to the metropolitan. As in the caſe of Cart and 
Aarſh, M. 11 G. 2. A diſpute aroſe between the par- 
ties, upon croſs petitions exhibited to the archdeacon of 
Bedford and commiſſary of the biſhop of Lincoln, for 
leave to erect a monument againſt a pier in Dunſtable 
church, to the memory of their reſpective anceſtors, 
And upon allegations given in on both ſides, Marſh ap- 
pealed to the arches againſt the admiſſion of Cart's alle- 
ation, Upon which Cart moved for a prohibition ; in- 
fing, 1. That ornaments are diſcretionary only in the 
ordinary, and therefore no appeal would lie. Or, 2. If 
it did, yet it muſt be to the biſhop of Lincoln, and not 
to the arches. But the court held, that tho* ornaments 
cannot be ſet up without the conſent of the — 


yet it muſt be exerciſed according to a prudent and 


gal diſcretion, which the ſuperior hath a right to look 
into and correct; and therefore the appeal well lay, as it 
doth in caſes of granting adminiſtration to one, where 
there are two in equal degree. And as to its being an 
appeal to the arches, it was held, that wherever the act 
is done KE it is conſidered as the act of the 
ordin imſelf; and to him no appeal will lie from his 


own act, and it muſt conſequently be to the metropo- 
litan. So the rule for a prohibition was diſcharged. 
Str. 1080. | 
22. If any ſuperſtitious pictures are in a window of 
a church or ile, it is not lawful for any to break th 
without licence of the ordinary : and in Pricket's 6 
| 1 


Church. 


Wray chief juſtice bound the offender to the good beha-, 
viour. Cro. Ja. 366. 


23. Beſides what hath been obſerved in particular, there Other goods and 
are many other articles for which no roviſion is made ornaments. 


by any ſpecial law, and therefore muſt be referred to the 
general power of the churchwardens, with the conſent of 
the major part of the pariſhioners as aforeſaid, and under 
the direction of the ordinary; ſuch as the erecting gal- 
leries, adding new bells (and of conſequence, as it 
ſeemeth, ſalaries for the ringers), organs, clock, chimes, 
king's arms, pulpit eloths, herſe cloth, ruſhes or mats, 
veſtry furniture, and ſuch like. 

There are alſo beſides theſe, by an ancient conſtitution 
of archbiſhop Winchelſea, divers other particulars injoin- 
ed to be found at the charge of the pariſh, which ſince 
the reformation are become for the moſt part obſolete ; 
but nevertheleſs, as they do frequently occur in our 
books, it may be proper not to paſs them altogether un- 
noticed, Which conſtitution is thus : 

The pari/hioners ſhall find at their own charge, theſe ſeveral 
things following ; a legend, an antiphonar, a grail, a pſalter, 
a troper, an ordinal, a miſſal, a manual, the principal veſt- 
ment, with a cheſible, a dalmatic, a tunic, and with a choral 
cope, and all its appendages, a frontal for the great altar, 
with three towels, three ſurplices, one rochet, a croſs for pro- 
ceſſions, croſs for the dead, a cenſer, a lanthorn, an hand- 
bell to be carried before the body of Chriſt in the viſitation of the 
fick, a pyx for the body of Chrift, a decent veil for lent, banners 

or the rogations, a veſſel for the bleſſed water, an oſculatory, 

a candleftick for the taper at Eaſter, a font with a lock and 
key, the images in the church, the chief image in the chancel, 
the reparation of the body of the church within and without 
as well in the images as in the glaſs windnws, the repa- 
ration of books and vęſiments whenever they ſhall need. Lindw. 
251. 


Legend] The book containing leſſons to be read in the 
publick ſervice, taken out of the holy ſeripture, the lives 
of ſaints, the writings of the ancient fathers and other 
doctors of the church, Lindw. 251. 


Antiphonar] From ar contra, and m fonus ; ſo called 
from the alternate repetition of the pfalm; one part 
thereof being ſung by one part of the choir, and the 
other part thereof by the other part of the choir : And 
jt contained not only the antiphonæ, as the word barely 
bgnifies, but alſo the invitatories, hymns, reſponfories, 

—_ 2 4 verſes z 


[1 
1 
1 
Y t 
"7 1 
* 1 
4 ＋ 
4, 
1 
[1 
4 
*. 
1 
7 
: 
N 
* 
47 
| 
* 
E 
, 
* 


ä DR — —— Bro ore 


344 


that to be uſed on feſtivals, but to be worn 


Church. 


verſes; collects » and whatever was ſaid or ſung in the 
choir, called the ſeven hours, or - breviary, except the 


leſſons. Lindw. 251. 


Grail] Gradale; ſtrictly taken, this ſignifieth that 
which is ſung gradatim after the epiſtle: but here it is to 
be underſtood of that whole book which containeth all 
that was to be ſung by the quire at high maſs; the tracts, 
ſequences, hallelujahs, the creed, offertory, triſagium, 
and the reſt; as alſo the office for ſprinkling the holy 
water. Lindw. 251. 


Pſalter] The book wherein the pſalms are contained, 
Lindi. 251. | | 


Troper] This contained the ſequences only; which 


were not in all grails. The ſequences were devotions 
uſed after the epiſtle. Lind. 251. 


Ordinal] The book which ordereth the manner of per- 


forming divine ſervice : and ſeemeth to be the ſame which 


was called the pie, or portuis, and ſometimes portiforium. 
Lind. 251. Johnſ. Winch. 


Miſſal] The book which containeth all things pertain- 
ing to the ſaying of maſs. Lind. 251. 


Manual] So called @ manu, as being requrired to be 
conſtantly at hand; and it ſeemeth to be the ſame as the 
ritual; and containeth all things belonging to the mini- 
ſtration of the ſacraments and ſacramentals : alſo the bleſ- 
ſing of fonts, and other things by the uſe of the church 
requiring benediction: and the whole ſervice uſed at pro- 

ceſſions. Lind. 251. 


Principal vgſiment] That is, the beſt cope to be worn 
on the principal feaſts. Lind. 252. | 


Cheſible] Caſula; the garment worn by the prieſt, 
next under the cope: which was called allo the planet. 
And it is ſaid to be ſo called, as being a kind of cottage 
(as it were), or little houſe ; covering him all over. 

Lind. 252. | 

Dalmatic] A deacon's garment ; ſo called, from being 

at firſt woven in Dalmatia. Lind. 252. Johnſ. Winch. 


Tunic] The ſubdeacon's garment, which he uſeth in 
ſerving the miniſter at the maſs, Lind. 252. 


Choral cope] Capa in choro: a cope, not ſo good as 
by the 
prieſt 


8 ©. 9D tſty 


Church. 


| prieſt who preſided at the ſaying or ſinging the hours. 


or covereth the whole man. Lind. 252. 


And all its appendages] To wit, the amyt, alb, girdle, 
maniple, and ſtole. Lind. 252. | 


Frontal] A ſquare pieca of linen cloth covering the al- 


tar, and hanging down from it; otherwiſe called a pall. 
Lind. 252. 


For the great altar] In honour of the ſaint to whom 
the church is dedicated : which was wont to be placed 


in the choir, as in a more ſolemn part of the church. 
Lind. 252. 


Three towels] Two to be laid upon the altar under the 


corporal z and the third for wiping the hands. Lind. 
252. h 


Three ſurplices] For the uſe of the three miniſters 
of the church; the prieſt, deacon, and ſubdeacon, Lind. 
252. 


Rochet] Rochet is a ſurplice, ſave that it has no 
ſleeves; and was for the clerk who aſſiſted the prieſt 
at the maſs; or for the prieſt when he baptized chil- 


dren, that his arms might be more at liberty. Lind. 
252. 


A crofs for the dead) To be laid on the coffin, as it 


ſeemeth; or on the corps when it was brought to the 
church. Johnſ. 


Pyx] With a lid or cover, Lind. 2 52. 


Oſculatory] This was a tablet or board, with the pic- 
ture of Chriſt, the bleſſed virgin, or the like; which 
the prieſt kiſſed. himſelf, and gave to the people for the 
ſame purpoſe, after the conſecration was pertormed, in- 
ſtead of the ancient kiſs of charity. TFohn/. 


Images] To wit, of Chriſt crucified, and of other ſaints. 
Lind. 253. 


The chief image in the chancel] That is, of the ſaint to 
whom the church is dedicated. Lindw. 253. 


Joinſ "Me th 
The capa was ſo called à capiends, becauſe it containeth 


24. A perſon may give or dedicate goods to god's ſer- Who hath the 
vice in ſuch a church, and deliver them into the cuſtody Property in the 


of the churchwardens, and thereby the property is imme-* 


diately changed, Degge P. 1. c. 12. 
And 
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a bell in the ſteeple, they do thereby become. church 
goods (tho they are not expreſly given to the church), 
and he may not afterwards remove them; if he does, the 
churchwardens may ſue him. Par. L. c. 25. 
The foil and freehold of the church and churchyard 
is in the parſon ; but the fee ſimple of the glebe is in 
ce. I Ini. 341. And if the walls, windows, or 


doors of the chuxeh be broken by any perſon, or the trees 


in the churchyard be cut down, or graſs there be eaten 
up by a ſtranger ; the incumbent of the rectory (or his 
tenant if they be let) may have his action for the dama. 


. Witf. c. 39. 

But the goods of the church do not belong to the in- 
cumbent, but to the pariſhioners ; and if they be taken 
away, or broken, the churchwardens fhall have their ac- 
tion of treſpaſs at the common law. Watf. c. 39. As 
in the caſe of Buckſal, T. 12 7. But whereas it is there 
faid, that ſuit ſhall not be therefore in the ſpiritual court; 
2 later judgment (E. 18 C. 2.) ſays, that tbo? the church, 
wardens had an action at common law, againſt thoſe who 
had taken away the bells, yet the more proper remedy 
was in the fpiritual court, becauſe at the common law 
only damages would be recovered, but the ſpiritual court 
would decree the reſtoring of the thing it ſelf. 1 Roll 
Rep. 57. 1 Sid. 281. Gibf. 206. 

By the civil law, the goods belonging to a church are 
forbidden to be alienated or pawned, unleſs for the re- 
demption of captives, for relief of the poor in time 
of great famine and want, or for paying the debts of 
the church if a ſupply cannot be otherwiſe raiſed, or upon 


bother caſes of neceſſity or great advantage to the church. 


And in every alienation, the cauſe muſt be firſt examined, 
and the decree of the prelate intervene, with the con- 
ſent of the whole clergy ar chapter. Hd Civ. I. 
142. 

But by the laws. of England, the goods belonging to 
a church may be alienated ; yet the churchwardens alone 
cannot diſpoſe of them, without the conſent of the pa- 
riſh : and a gift of ſuch goods by them without the 
confent of the fidemen or veſtry is void, Malſ. c. 39. 


IX. Church rate. 


Rate to be made 1. Rates for reparation of the church are to be made 


5 83 — by the churchwardens, together with the pariſhioners al- 


ſemblech 


Church. 
fembled, upon publick notice given in the church, And 
the major part of them, that appear, ſhall bind the pariſh : 
or if none appear, the churchwardens alone may make 
the rate; becauſe they, and not the parifhioners, are to 
de cited and puniſhed, in defect of repairs. But the bi- 
ſhop cannot direct a commiſſion, to rate the pariſhioners, ' 
and appoint what each one ſhall pay: this muſt be done 
by the churchwardens and pariſhioners ; and the ſpiritual 
court _ inflict ſpiritual cenſures till they do. Gib. 196. 
1 Bac. Abr. 373. 

But if 12 be illegally impoſed, by ſuch commiſ- 
fion from the biſhop, or otherwiſe, without the pariſhi- 
oners conſent ; yet if it be after aſſented to, and confirm- 
ed by the major part of the pariſhioners, that will make 
it good. Wat, c. 39. 

2. And theſe levies are not chargeable upon the land, Perſonal charge 
but upon the perſon in reſpect of the land, for the more ag 
equality and indifferency, Degge P. 1. c. 12. 

And houſes as well as lands are chargeable, and in 
ſome places houſes only; as in cities and large towns 
where there are only houſes, and no lands to be charged. 

Hel, 130. 2 Lutw. 1019. 

3. It hath been ſaid, that if a perſon be rated for the Whether there 
ornaments of the church, according to his land which he rates; gh 
hath in the pariſh ; a prohibition lieth: becauſe for theſe the fabrick, and 
he ought to be rated according to his perſonal eſtate. another for oraa- 
2 Rolf Abr. 291. Þ- RO 

And that if a perſon who is not an inhabitant within 
the pariſh, but hath land there, is rated there for. the 
ornaments of the church according to his land ; a pro- 
hibition lieth : for the inhabitants ought to be rated for 
them, M. 20 J. And Yelverton ſaid, that this had been 
divers times ſo reſolved. 2 Rolls Abr. 291. 

And Lindwood fays, that perfons living out of the pa- 
riſh, and having lands within the pariſh, ſhall be rated 
for the ſame in reſpect of real but not of perſonal charges; 

7: = this he refers to ſeveral paſſages in the civil law. 
Lindw. 255. 5 

And Dr Gibſon ſays, a rate for the reparation of the 
fabrick of the church is real, charging the land, and not 
the perſon; but a rate for ornaments is perſonal, upon 
the goods and not upon the land. Thus it was defined 
| and agreed in the court of king's bench, E. 8 Fac. where 

the tax was, for the reparation of the church, for church 
de ornaments, and for ſexton's wages; and becauſe the per- 
bn rated, tho' an occupier of lands in the pariſh, dwelt 
ech | | out 
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Church. 


out of it, he was declared to be unduly rated in the two 
laſt articles; and it was further agreed, that if a tax be 
made for the reparation of ſeats in a church, a foreigner 
Mall not be taxed for that, becauſe he hath no benefit 
dy them in particular. The ſame diſtinction, as to orna- 
ments, was again declared to be good, M. 20 Jac. And 
long after theſe, in Moodward's caſe, in the 4 Fa. 2. 
where the matter was, a tax for the bells of the church, 
a prokibition was granted, upon this ſuggeſtion, that the 
party who prayed it, was not an inhabitant of the pariſh; 
.and the court gave for reaſon, becauſe it 15 a perſonal 
charge to which the inhabitants alone are liable, and not 
thoſe who only occupy in that pariſh, and live in another, 
.Gibſ. 196. 
ut upon trial of the ſame caſe, upon the prohibition, 
T. 1 V. it was determined, that Moodibard, although 
he lived in another pariſh, was liable: as will appear 
afterwards. 1 
And Sir Simon Degge ſaith thus: There hath been ſome 
queſtion made, whether one that holds lands in one pa- 
riſh, and reſides in another, may be charged to the or- 
naments of the pariſh where he doth not reſide; and ſome 
opinions have been, that ' foreigners were only chargeable 
to the ſhell of the church, but not to bells, feats, or or- 
naments. But he ſays, he conceives the law to be clear 
_ otherwiſe; and that the foreigner that holds lands in 
the pariſh, is as much obliged to pay towards the bells 
ſeats and ornaments, as to the repair of the church; 
otherwiſe there would be great confuſion in making ſe- 
veral levies, the one for the repair of the church, the 
other for the ornaments, which he ſays he never obſerv- 
ed to be practiſed within his knowledge. And it is pol- 
ſible that all, or the greateſt part of the land in a pariſh 
may be held by foreigners; and it were unreaſonable in 
' ſuch caſe to lay the whole charge upon the inhabitants, 
which may be but a poor ſhepherd. The reaſon alledged 
- againſt this charge upon the foreigners, is chiefly becauſe 
the foreigner hath no benefit by the bells, ſeats, and or- 
naments ; which receives an anſwer in Je frey's caſe (5 C.. 
67.), for there it is reſolved, that landholders that live 
in a foreign pariſh, are in judgment of law inhabitants 
and pariſhioners, as well in the pariſh where they hold 
lands, as where they reſide; and may come to the pariſh 
meetings, and have votes there as well as others. For 
authorities in the caſe, it is clear by the canon law, that 
all landholders, whether they live in the pariſh or out of 
| 4 a ä it 
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| It, are bound to contribute. And he hath ſeen (he ſays) 
a report under the hand of Mr Latch, that it was reſoly- 
ed in Wilhmot's caſe, H. 6 Ja. and in Cheſter's caſe in 
the 10 Fa. that a foreigner that held lands in another pa- 
riſh wherein he did not reſide, was as much chargeable 
to the ancient ornaments of the church, as bells, {cats, 
and the like, as thoſe that lived in the pariſh ; but that 
ſuch landholders could not be charged to new bells, or- 
gans, or ſuch like. And Mr Bulftrode (1 Bulſir. 20) re- 
ports a caſe about the ſame time, that the chief juſtice 
Fleming and Mr juſtice Milliams were of the ſame opi- 
nion, and gave this reaſon, that the foreigner might 
come to the church if he pleaſed. - Degge P. 1. c. 12. 

And the practice, for the eaſe and convenience thereof, 
ſeemeth now generally to go with this latter opinion. 

4. If a pariſh plead. a cuſtom for it to be laid only for To be charged 
lands, and not for houſes ; or to be laid only for arable withequalityand 
lands, and to be excuſed for their paſtures ; or to be laid 
only for their ſheep walks, and not for the reſt ; the cu- 
ſtom cannot be good : for by the law, all lands and houſes 
are to be equally rated ; and their paying for ſome part, 
can be no good cauſe for the diſcharge of the reſt, Hetl. 

130. Latch. 203. | | 


Stratford. All perſons, as well religious, as others iubat- 
ſeever, having poſſeſſions farms or rents, which are not of the 
glebe or endowment of the churches to be repaired, living with- 
in the pariſh or elſewhere, ſhall be bound to contribute with the 
reſt of the pariſhioners f the aforeſaid churches, as often as 
ſhall be needful, to all charges incumbent upon the pariſhioners, 
concerning their church and the ornaments thereof, by law or 
cuflom ; having reſpect unto the quantity of ſuch pole ions 
and rents. I hereunto, ſo often as ſhall be neceſſary, the ordi- 


nary ſhall compel them by eccleſiaſtical cenſures and other laws 
fal means. Lind. 255. 


Which are not 25 the glebe or endowment of the churches 
to be repaired] Therefore if ſuch lands be of the glebe 
or endowment of the churches; he who is tenant of the 


lands, ought not to contribute to ſuch repairs or orna- 
ments. Lindw. 255. | 


Of the churches to be repaired] From hence it appeareth, 
that if there be lands within the pariſh belonging to an- 
other church, and which are of the glebe or endowment 

of ſuch other church; yet they who have ſuch lands, 
ought to contribute to the repairs and ornaments of the 
| church 
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. Who live out o 


_ ought be eftimated according to 


Church. 


church of chat pariſh, within which pariſh ſuch lands dg 

lie. Lind. 255. 

NMitb thereft ff the pariſhioners] This implieth, that they 
the parifh, and have lands within the pa- 

riſh, ought to be rated amongſt the pariſhioners of that 

pariſh where the lands lie. Lind. 255. 


. Their. church] To wit, the building, repairing, or other 
ſaſtentation thereof. Lind. 255. 


Having reſpect unto the quantity of ſuch poſſeſſrons] Which 
the value of the rent, 
Lind. 255. | 
5. If a perſon inhabiteth in one pariſh, and hath land 
in another pariſh, which he occupieth himſelf there ; he 
ſhall be charged for this land, for 'the reparation of the 
church of the pariſh in which the land lieth : becauſe he 
may come there when he will, and he is to be charged in 
reſpe& of the land. 2 Rolfs Abr. 289. 
But a perſon cannot be charged in the pariſh where he 
inhabiteth, for land which he hath in another pariſh, to 
the reparation of that church where he inhabiteth; for 


then he might be twice charged: for he may be charged 


for this in the pariſh where the land lieth. 2 Rolls Abr. 
289. 
1 150 therefore the rate ſhall be laid upon all lands with- 
in the pariſh, altho' the occupiers inhabit in another pa- 
rifh, Which point was firſt fully ſettled in Feffrey's caſe, 
M. 31% 32 El. (5 Co. 66.) where it was alſo reſolved (pur- 
ſuant to the opinion of divers civilians under their hands), 
that ſuch occupation of land maketh the perſon occupying 
a pariſhioner, and intitles him to come to the aſſemblies of 
the ſame pariſh, when they meet together for ſuch pur- 
poſes; and it was ſaid, that if ſuch lands were not liable 
to be rated, a perſon who inhabiteth in one pariſh might 
occupy the greateſt part of the lands in another pariſh, 
and ſo churches might come to ruin. And altho?, .ſeven 
years after this, in the caſe of Paget and Crumpton (Cre. 
EI. 659.) a prohibition was obtained, upon a ſurmiſe, 
that the perſon rated lived not in the pariſh ; yet upon 
ſight of this precedent, Popham chief juſtice changed his 


opinion, and it was reſolved by him and the whole court, 


that a gonſultation ſhould be granted: and now (lord 
Coke ſays) this is generally allowed and received for law. 
Gib. 196. 

T. 1 W. Woodward and Malepeace. Woodward who 


lived in the dioceſe of Litchfield and Coventry, but oc- 


cupied 


Church; 


eupied lands in the pariſh of D. in the dioceſe of Peter- 
borough, was in the ſaid pariſn of D. taxed in reſpect of 
his land, as an inhabitant, towards a rate for new caſting 
of the bells; and becauſe he refuſed to pay, was cited in- 
to the court of the biſhop of Peterborough, and libelled 
againſt for this matter. And by the court; this is not ia 
citing out of the dioceſe, within the ſtatute of the 32 H. 
8. c. 9. for he is an inhabitant where he occupies the 
land, as well as where he perſonally reſides: 

that altho* he doth not perſonally live in the pariſh, yet 
by having lands in his hands he is taxable: And whereas 
it was pretended, that the bells were but ornaments, it 
was held, that they were more than mere ornaments; 
that they were as neceſſary as the ſteeple, which is of no 
uſe without the bells; and Holt chief juſtice ſaid, If he 
be an inhabitant as to the church, which is confeſſed, 


how can he not be an inhabitant as to the ornaments of 


the church? 1 Salk. 164. 


6. Where ſuch lands are in farm: not the leſſor, but Tenant to be 
the tenant ſhall pay. For (as it was determined in Jeffreys — 


caſe before cited) there is an inhabitant and pariſhioner 
who may be charged; and the receipt of the rent doth 
not make the leſſor a pariſhioner. And ſo it was reſolved 
in the-4 V. (4 Mod. 148.) where a libel was in the ſpi- 
ritual court, for not paying a rate; and the ſuggeſtion in 
order to a prohibition was, that the lands were in the 
occupation of his tenant, and himſelf was not a pa- 
riſhioner ; and it was held to be a good ſuggeſtion, and 


that che tenant ſhould be charged, and not the owner. 


Gib/. 197. 


7. It is ſaid, that the patron of a church, as in right In what caſe the. 


of the founder, may preſcribe, that in reſpe& of the foun- 
dation, he and his tenants have been freed from the charge 
of repairing the church. Degge P. 1. c. 12. 


chureh may be 
pted. 


8. The rectory, or vicarage which is derived out of it, Reory how far 


are not chargeable to the repair of the body of the church, exempted, 


ſteeple, publick chapels, or ornaments ; being at the whole 
charge of repairing the chancel. Degge P. 1. c. 12. 

But an impropriator of a rectory or parſonage, tho? 
bound to repair the chancel, is alſo bound to contribute 
to the reparations of the church, in caſe he hath lands in 
the pariſh which are not parcel of the rectory. This was 
adjudged by the whole court in ferjeant Dawie's caſe, 
without any queſtion made of it. Gib. 197. 


9. The inhabitants of a precin& where is a chapel, tho' Inhabitants of a 
It is a parochial chapel, and tho' they do repair that cha- chapelry how fax 


pel, 


| 
/ 
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pel, are nevertheleſs of common right contributory to the 
repairs of the mother church. If they have ſeats at the 
mother church, to go thither when they pleaſe, or re- 
ceive ſacraments, or ſacramentals, or marry, chriſten, or 
bury at it, there can be no pretence for a diſcharge. 


Nor can any thing ſupport that plea, but that they have 


time out of mind been diſcharged (which alſo is boubted 
whether it be of it ſelf a full difcharge) ; or that in con- 
ſideration thereof, they have paid ſo much to the repair 
of the church, or the wall of the churchyard, or the 
keeping of a bell, or the like compoſitions (which are 
clearly a diſcharge). Gib/. 197. 
Dr Godolphin ſays, it is. contrary to common right, 
that they who have a chapel of eaſe in a village, ſhould 
be diſcharged of repairing the mother church ; for it may 
be that the church, being built with ſtone, may not need 
any reparation within the memory of man : and yet that 
doth not diſcharge them, without ſome ſpecial cauſe of 
| diſcharge ſhewed. © Ged. 153. 
Hall of a come 10. The hall of a company being rated to the repairs 
pany. of a church, the ſpiritual court in caſe of non-payment 
| may proceed againſt the maſter and wardens of ſuch com- 
pany. For the hall is liable to pay, and they cannot 
proceed otherwiſe than by citation; which may be execu- 
ted upon an aggregate corporation ; and therefore the 
officers of the corporation are to be cited; and the rate 
paid by them is to be allowed in their accounts. T. Jones 
187. | 
- Stall in amarket, = If a petty. chapman take a ſtanding, for rent to be 
paid by him, in the waſte of the manor within the mar- 
ket, for two or three hours every market day, to ſel] his 
commodities, the market being holden there one -day 
every week, but he inhabiteth in another pariſh ; he may 
not be rated.to the reparation of the church-for this ſtand- 
| ing. 2 Rolls Abr. 289. > | 
Manner of laying 1 2. An order and direction ſet down by Dr King, Dr 
the alleſſment. Lewen, Dr Lynſey, Dr Hoane, Dr Sweite, Dr Steward, 
and others, doctors of the civil law, to the number of 
thirteen in all, aſſembled together in the common dining 
hall of doors commons in London, touching a courſe 
to be obſerved by the aſſeſſors, to their taxations of the 
church and walls of the churchyard of Wrotham in Kent; 
and to be applied generally, upon occaſion of like repara- 
tions, to all places in England whatſoever. 


(1) Every 


ws bow Fo 5³² 
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| Church. 353 
(1). Every inhabitant dwelling within the pariſh, is 
to Fete according to his ability, whether 2 or 
living within the ſame pariſh, or for his goods there; that 

is to ſay, for the beſt of them, but not for both. 

(2) Every farmer dwelling out of the pariſh, and ha- 
ving lands and living within the ſaid pariſh in his own 
occupation, is to be charged to the value of the ſame lands 
or living, or elſe to the value of the ſtock thereupon; 
even for the beſt, but not for both. 

(3) Every farmer dwelling out of the pariſh, and ha- 
ving lands and living within the pariſh, in the occupation 
of any farmer or farmets, is not to be charged; but the 
farmer or farmers thereof are to be charged in particu- 
larity, every one according to the value of the land which 
he occupieth, or, according to the ſtock thereupon ; even 
for the beſt, 'but not for both. 

(4) Every inhabitant and farmer occupying arable land 
within the pariſh, and feeding his cattle out of the pariſh, 
is to be charged for the arable lands within the pariſh, 
altho' his cattle be fed out of the pariſh. | | 

(5) Every farmer of any mill within the pariſh, is to 
be charged for that mill; and the owner thereof (if he be 
an inhabitant) is to be charged for his hability in the 
fame pariſh, beſides the mill. 

(6) Every owner of lands tenements copyholds or other 
hereditaments, inhabiting within the pariſh, is to be taxed 
according to his wealth 2 regard of a pariſhioner, altho' 
he occupy none of them himſelf; and his farmer or far- 
mers alſo are to be taxed for occupying only. 

(7) The aſſeſſors are not to tax themſelves, but to leave 
the taxation of them to the reſidue of the pariſh, God. 
Append. 10, 11. 
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13. The form of the church rate may be this: Form of the at- 


« We the churchwardens and other pariſhioners of the ks 

“ pariſh of ——— in the county of —— and dioceſe 
« of — whoſe names are hereunto ſubſcribed, do 
“hereby this day of in the year at 
e our veſtry meeting for that purpoſe aſſembled, rate and 
© tax all and every the inhabitants and pariſhioners of 
© the pariſh aforeſaid, here under mentioned, for and 
© towards the repairs of the church of the ſaid pariſh for 
< this preſent year, the ſeveral ſums following: viz. 


1 Ai A. B. 


Appeal a2gainft 


Levying the af 
ſeſſment. 


74 = | Churchwardens. 
TELE 
3 Pariſhioners. 
&c. 


14. And if any perfon find himſelf aggrieved at the in- 


che aſſeſſment. equality of any ſuch aſſeſſment, his appeal is to the ec- 


cl: ſiaſtical judge, who is to ſee right done. Degge P. 1, 
c. 12. 

15. And if any of the pariſhioners refuſe to pay their 
rates, being demanded by the churchwardens, they are to 
be ſued for, and to be recovered in the ecclefiaftical courts, 
and not elſewhere. Degge P. 1. c. 12. 

For the cognizance of rates made for the reparation of 
churches and churchyards, belongs to the ſpiritual court. 
This is in confequence of the foregoing ſtatute of the 13 
Ed. 1. concerning repairs as of ſpiritual cogniſance; inaſ- 
much as the right of judging of rates, and the inforcing 
of them, is of abſolute. neceſſity to render the ſtatute ef- 


fectual. Gibſe 195. 


Purſuant to this general doctrine, prohibitions have on 
many occaſions been denied, or conſultations granted, by 
the temporal courts. As in the caſe of Paget and Crump- 
ton (Cro. El. 659.); where it was ade, that they of 
the ſpiritual court would try the quantity of the land (the 
tax being according to the rate of their land, and the per- 
ſon pretending that he was taxed for more land than he 


really had) and it was alledged, that this was always tri- 
able at the common law; the reſolution of the court was, 


that the principal being ſuable in the ſpiritual court, the 


| circumſtances concerning it are inquirable and triable 


there alſo: and a conſultation was awarded. S0 alſo 
where it was ſuggeſted in order to a prohibition, that the 
lands were over-rated ; and that the cuſtom of the pariſh 
was, not to be rated according to lands and houſes, but 
according to ſheep walks: the court declared, as to the 
firſt ſuggeſtion, that it was not material; becauſe rates 

2 bo being 
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being to be proportioned to tlie value of the land, the va · 


luing of the land niuſt property belong to the ſpiritual 


court: And as to the ſecond, it was faid by Haughton 
(but not finally refolved by the court) that of common 
right, the houſe and all the lands are chargeable-to the 
reparation of the church; and that cuſtoms, in prejudice 
of ſuch reparations, are void ; as, at another time, the 
diſcharge by cuſtom of 900 acres of wood, from payment 
of church rates, was declared to be a cuſtom againſt law. 
Again, in the caſe of Longmore and Churchyard, ( Latch 
217.) where the ſuggeſtion was, that by cuſtom the rate 
ought to be in proportion to the king's tax, and that the 
party was rated above that proportion; Bulſtrode faid, 


this was a ſpiritual matter, and ought to be tried in the 


ſpiritual court, unleſs it appeared, that ſome proof which 
ought to be allowed by the rules of the common law, 
had been offered there and diſallowed : and in the event, 
confultation was awarded by the whole court. So (Poph. 
197.) where it was alledged that the rate was impoſed 
needlefsly (viz. for caſting new bells, where there were 
four before) a prohibition was denied. In like manner 
(x Ventr. 308.) where a prohibition was prayed, upon a 
urmiſe that the tax was impoſed upon one part of the 
pariſh, omitting the reſt ; the court doubted, in regard it 
was not alledged, that they had offered that plea in the 
eccleſiaſtical court; becauſe reparation of churches is pro- 
per for their cognizance. And tho' a prohibition was 
granted, that the others might demur, if they thought fir, 
yet it was afterwards countermanded : For this may be 
properly pleaded in the ſpiritual court, and if not allowed, 
is cauſe of appeal. Gb. 195. 

So if a ſuit is inſtituted in the eccleſiaſtical court for a 
church rate, and a cuſtom pleaded of a certain ſum, or 


of ſomething done, in lieu of the rate, and that plea is 


admitted, they may proceed to try that cuſtom in the 
ſame manner as a modus ; 'but if the cuſtom is denied, it 
will be a proper ground for a prohibition (by the lord 
chancellor Hardwicke) for defect of trial in the eccleſiaſ- 
tical court, for the trying of the cuftom is the proyince 
of the common law. Traty Atkyns. 289. 

So if the bounds of the pariſh come .in diſpute in the 


eccleſiaftical court, that is, if the party aſſeſſed aver that 


the land for which he is aſſeſſed lies in another pariſh, 
and not in the pariſh where it is aſſeſſed ; if the party be 
contentious, he may have a prohibition, and try it at 
common law. Degge P. f. c. 12. 
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Arreſt in the 
church or 
churchyard. 


Church. 

And by the 17 C. 2. c. 37. it is enacted, that where 
there ſhall be any diſpute, in what pariſh or place, im- 
proved waſtes, and drained and improved marſh lands lie, 
and ought to be rated; the occupiers of ſuch lands, or 
houſes built thereon, tithes ariſing therefrom, mines there- 
in, and ſaleable underwoods, ſhall be rated to this and 
all other pariſh rates, within ſuch pariſh and place as lies 
neareſt to ſuch lands: and if on application to the officers 
of ſuch pariſh or place to have them rated as aforeſaid, 
any diſpute ſhall ariſe, the juſtices of the peace at the 
next ſeſſions after ſuch application made, and after notice 
given to the officers of the ſeveral pariſhes and places ad- 
Joining to ſuch lands, and to all others intereſted therein, 
may hear and determine the ſame on the appeal of any 
perſon intereſted, and may cauſe the ſame to be equally 
aſſeſſed; whoſe determination therein ſhall be final. But 
this ſhall not determine the boundaries of any pariſh or 
place, other than for the purpoſe of rating ſuch lands to 
the parochial rates as aforeſaid. 

And the church rate charged upon guakers, is recover- 


able before the juſtices. of the peace, in like manner as 


are their tithes. f | 
If the churchwardens defer to make or collect their 
rate, until they are out of their office; they are deprived 
of all legal authority of doing either: But they may pre- 
ſent the perſons in arrear, at the eaſter viſitation when 
they go out of their office; and the judge will cauſe juſtice 
to be done therein, Or their Lay may proſecute 


for the ſame. 1 Bac. Abr. 376. 


X. Churches not to be profaned. 


1. By the 50 Ed. 3. c. 5. Becauſe that complaint is made 
to our lord the king, by the clergy of his realm, that divers 
perſons of holy church, wwhil/t they attend to divine ſervices in 
churches, ehu#chyards, and other places dedicated to god, be 
ſundry times taken and arreſted by authority royal, and com- 
mandment of other temporal lords, in offence of ged and of the 
liberties of holy church, and alſo in diſturbance of divine ſer- 
vices aforeſaid : the ſame our lord the king will and granteth 
and defendeth upon grievous forfeiture, that none do the ſame 
from henceforth; ſo that colluſion or feigned cauſe be nat found 
in any of the ſaid perſons ef holy church in this behalf. 

And by the 1 R. 2. c. 15. Becauſe that prelates do com- 
plain themſelves, that as well beneficed people of holy church, as 
other, be arreſted and drawn out as well of cathedral churches 


Gs 
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as of other churches and their churchyards, and ſometimet 
whilſt they be intended to drume ſervices ; and ſo arreſted and 
drawn out, be bound and brought to priſan, againſt the liberty 
of holy church: it is ordained, that if any miniſter of the king, 
or other, do arreſt any perſon of holy church by ſuch manner, 
and thereof be duly convitt ; he ſhall have impriſonment, and 
then be ranſomed at the king's will, and make gree to the par- 
ties ſo arręſted. Provided always, that the ſaid people of holy 
church ſhall not hold them within the churches or ſanctuaries, 
by fraud or colluſion in any manner. 


WWhilft they attend to divine ſervices} And that as well on 
the week days, as on ſundays and ho.idays. Watſ. c. 34. 


Arreſted) And if any arreſt be made contrary to theſe 
ſtatutes, and the perſon arreſting doth preſently diſcharge 
the perſon arreſted, upon pretence of ignorance, or the 
like ; yet this will not excuſe the contempt in making the 


arreſt, Watſ. c. 34. 


By authority royal] That is, in civil caſes only, betwixt 
party and party; but not in cafes criminal: and there- 
fore a perſon may be apprehended going to or returning from 
divine ſervice, by a warrant from a juſtice of the peace; 
it being for breach of the peace, and for the king: And 
ſo in the like caſes. Watſ. c. 34. 


Liberties of holy church] This was the common law of 
the church defore; of which theſe ſtatutes are only an 
affirmance. 12 Co. 100. 


Upon grievous forfeiture] And he that doth offend againſt 
the aforeſaid ſtatutes, may not only be fined in the tempo- 
ral court; but may be excommunicated by the eccleſtaſti- 
cal judge for ſo doing, and condemned in coſts. JYat/. 


| 1 after all, notwithſtanding that the perſon 


arreſting is liable to be puniſhed for ſo doing, yet the ar- 


reſt (if not on a ſunday) is good in law ; fo that if a reſ- 
cous be made, and thereby any perſon ſhall be killed, the 
killing is murder. Watſ. c. 34. 


2. By the 13 Ed. 1. ſt. 2. c. 6. The ling commandeth, Fairs and mars 


that from henceforth neither fairs nor markets be kept in church- 
yards, far the honour of the church, | 

Othobon. None ſhall hold a market of any things to be 
fold, nor preſume to exerciſe any traffick in churches, Athon. 
137. | 

Nor in churchyards. 15. 
A a 3 3. Lang- 


Church. 
3. Langton. -Cauſes of Blood ſhall nat be heard in lle 
church or churchyard. Lind. 270. 


Can. 88. The churchwardens or queſimen and their aſſiſtants 


ſhall ſuffer no temporal courts, lets, or lay juries, to be kept in 
the church, chapel, or churchyard. es 

4 Can. 88. The churchwardens or queſtmen, and their 
aſſiſtants, ſhall ſuffer no plays to be kept in the church chapel or 
churchyard. : 

TI acting of plays in churches ſeemeth to have been 
frequent in this and other nations, during the times of 
popery ; as appears from the decretal epiſtle againſt them, 
At the reformation, and for ſome time after, thoſe plays 
and interludes were very common ; and, being repreſen- 
tations of the corruptions of the monks, and the popiſh 
clergy, were very acceptable to the people. In the time 
of archbiſhop Grindal, there were an idle ſort of peo- 
ple, who ſet up bills daily, but eſpecially on holidays, in- 
viting to their plays ; by whoſe impure mouths god's word 
was profaned and turned into ſcoffs ; and the archbiſhop 
moved ſecretary Cecil for a proclamation to ſuppreſs them, 
And it appears by this canon, that this profane uſage was 
not then quite driven out of the churches and church- 
yards. Grb/. 191. 


5. Can. 88. The churchwardens or que ſimen, and their 


aſſi/tants, ſhall ſuffer no feaſts, banquets, ſuppers, church-ales, 
drinkings, or any other profane uſage to be kept in the church 
' chapel or churchyard. ; 

Theſe five prohibitions do all refer to the wake, or 
feaſt of the dedication of churches; the obſervation of 
which, among chriſtians, was very ancient, and is parti- 
cularly injoined by the canon law. And in the laws of 
Edward the confeſſor, Of the times and days of the king's 

peace, one time is, in the pariſhes of thoſe churches where 
the proper feſtival of the ſaint is celebrated. But the ob- 
ſervation of them, however piduſſy intended, grew by 
degrees into great exceſſes of eating and drinking and 
other irregularities ; which, by the way, were at firſt in 
ſome ſort indulged to the Engliſh by Gregory the great, 
at this feaſt of the dedication, in lieu of their ſacrifices 
while they were heathens, viz, that they might ſet up 
booths round the church, and there feaſt and entertain 
themſelves : But the entertainments being forbidden (as 
was before obſerved) the ſolemnity it ſelf, tho? revived 
by the book of ſports, hath been fince in great meaſure 
diſuſed ; and together with it, the diſorders by this canon 
here prohibited. Gihſ. 191. | 
6. Can. 


wk ay 


YO Pr = nn ©» © 


2. 


Church. 


359 


6. Can. 88. The churchwardens or queſimen, and their Muſes, 


efſiftants, ſhall ſuffer no muſters to be kept, in the church cha- 


or churchyard. 


7. If any perſon ſhall, by words only, quarrel chide or brawl, Bravling. 


in _ church or churchyard ; it fhall be lawful unto the . 
N the 2 where the ſame offence ſhall be dene, and 


greed by two lawful witneſſes, to ſuſpend every þ 
* offe N [3 if be be a layman, from the entrance of the — s 4 


e a clerk, from 375 miniſtration of his office, for þ 
= A as the ſaid OY ball int meet according to the 
fault. 5 & 6 Ed. 6. c. 4. f. 


Jo uſpend every perſon 15 1 H. 15 Ja. Large 
ln. A prohibition was prayed upon this ſtatute, 
_ that cas were given in the ſpiritual court ; but it 


was denied by the court ; the coſts being there for the 


expences of the ſuit : otherwiſe, if it had been for da- 


_ Cro. Ja. 462, 
if 


any perſon ſhall ſmite or lay any abe hands upon Striking - 


another, in any church or churchyard ; then ipſo fatto every 
perſon ſo offending ſhall be. deemed excommunicate, and be ex- 
cluded from the felluſhip and company of Chriſt's 2 
5 & 6 Ed. 6. c. 4. ſ. 2 


Shall ſmite or lay any violent hands] If one be aſſaulted in 
the church, or within a churchyard; he may not beat 
the other, or draw a weapon there, altho* the other 
aſſaulted him, and it be therefore in his own defence: 
for it is a ſanctified place, and he may be puniſhed for 
that by this ſtatute. And it is the ſame in any of the 
king's courts, or within view of the courts of juſtice ; 
becauſe a force in that caſe is not juſtifiable, tho' in a 
man's own defence. Cro. Ja. 367. 1 Haw. 139. 

M. 1 An. Wenmouth and Collins. Tt was moved to have 
a prohibition granted to the eccleſiaſtical court, to ſtay a 
ſuit there againſt Wenmouth, for brawling in the belfrey, 
and ſtriking a man there, upon ſuggeſtion of this ſtatute, 
and alledging that all ſtatutes are conſtruable by the com- 
mon law, and that Wenmouth came there as mayor to 
ſuppreſs a riot: But the court (Holt chief juſtice being 
abſent) denied a prohibition, becauſe this offence was 
cognizable in the eccleſiaſtical court before this ſtatute, 
ratione loci; and that the ſtatute, tho* it provides a penal» 
ty, doth not alter the juriſdiction, L. Raym, 850, 


Lay any violent hands] But it hath been holden, that 
churchwardens, or perhaps private perſons, who whip 


A a4 | boys 


| 
1 


r rn re ere rr = 67 
* — * >» — — 


r 


— 
1 4 : 5 * * m — — IO _ — FE c—_— -— — — — 
* — — — — „ — - 
— — — . — — 
2 TY > = 
. - - — 
r ̃²⁰ m . ²˙ l...... 2 InP os 5 9 = * 
8 3 0 , p — My wn << — — — —— — 


boys for playing in the church, or pull off the hats of thoſe 
who obſtinately refuſe to take them off themſelves, or 
gently lay their hands on thoſe who diſturb the perform- 
ance of any part of divine ſervice, and turn them out of 
the church, are not within the meaning of this ſtatute. 


1 Haw. 139. 
In any church or churchyard] E. 33 El. In Dethict's 


caſe, who ſtruck another in St Paul's churchyard in Lon- 
don ; the court were elearly of opinion, that cathedrals as 
well as other churches are within the meaning of this ſta- 
tute. Cro, El. 224. 1 Leon. 248. 


Ipſo facto] But notwithſtanding that the words of the 
ſtatute be ſo expreſſed, that he who ſmites another ſhall 
ipſo facto be deemed excommunicate, yet there ought to 
be a precedent conviction at law, which muſt be tranſ- 

' mitted to the ordinary, or elſe the excommunication muſt 
be declared in the ſpiritual court upon a proper proof of 
the offence there; for it is implied in every penal law, 
that no one ſhall incur the penalty thereof, till he be 

found guilty upon a lawful trial: alſo it muſt be intended 
in the conſtruction of this ſtatute, that the excommuni- 
cation ought to appear judicially, becauſe otherwiſe there 
could be no abfolution. 1 Haw. 139. 

In the caſe of Wilſon and Greaves, H. 30 G. 2. A pro- 
hibition was moved for on this clauſe, and the ſuggeſtion 
was, that there ought to have been a previous conviction 
at law. But by the court, That is not neceſſary upon 
this clauſe. It is ſtill indeed an offence at common law, 
and a man may be indicted for it; but beſides this, he 

may be ipſe facto excommunicated by the ordinary. If 
there is a conviction at law, the ordinary may uſe it as a 

proof of the fact; but he may proceed without any ſuch 

previous conviction. And the proceedings of the two 

courts being diverſo intuitu, it is no objection to ſay, that 

a man will at this rate be twice puniſhed for the ſame 

offence. And this is common in many caſes : for the 

temporal courts proceed to puniſh ; the eccleſiaſtical, to 

| amend. Burrow. 240. a 

Drawing a we- 9. F any perſon ſhall maliciouſly ſtrile any perſon with any 
pon, weapon, in any church or churchyard ; or ſhall draw any wea- 
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pon in any church or churchyard, to the intent to flrike another ' 
with the ſame weapon : he ſhall, on conviction by verdict of : 
twelve men, or by his own confeſſion, or by two lawful wit- , 
neſſes, at the aſſixes or ſeſſions, be adjudged to have one of his : 
ears cut F; and if be have no ears, he ſhall be burned in the 


cheek 


————— wi wee. 


Church. 
cheek with a hot iron, having the letter F, whereby he may be 
known and taktn for a fray-maker and fighter ; and beſides, he 


ſhall be and fland ipſo facto excommunicated as is aforeſaid. 
5 & 6 Ed. 6. c. 4.1. 3. | 


Maliciouſly] It is not enough to ſay in the indictment, 
that he /ruck, but it muſt be alſo that he did it maliciouſly. 
Noy 171. 


Or ſhall draw any weapon] If a man take up a ſtone in 
the churchyard, and. offers to throw it at another ; or 
having a hatchet or ax in his hand, offers to ſtrike ano- 
ther therewith ; this is not an offence within theſe words : 
for theſe are not ſuch weapons as may properly be ſaid to 
be drawn, as a ſword or dagger. Wat c. 34. 


To the intent to ſirike another] E. 33 Eliz. Penballo's 
caſe. He was indicted upon this ſtatute, for drawing his 
dagger in the church of B. againſt J. S. and it was not ſaid 
to the intent to ſtrite him; and for this cauſe the indictment 
was adjudged void. Cro. Eliz, 231. 


In the year 1415, which was before this ſtatute, the 
wives of lord Strange and Sir John Truſſel, contending for 
precedency of place in the church of St Dunſtan in the 
eaſt in London, their huſbands thereupon, with all their 
retinue, engaged in the quarrel, and within the body of 
the church ſome were killed and many wounded. For 
which profane riot, ſeveral of the delinquents were com- 
mitted, and the church ſuſpended from the celebration of 
any divine office, By proceſs in the court chriſtian, the 
lord Strange and his lady were adjudged to be the criminal 
parties, and had this ſolemn penance impoſed upon them 
by that exemplary prelate archbiſhop Chicheley : the lord 
Strange walked bare headed with a wax taper lighted in 
his hand, and his lady barefooted, from the church of St 
Paul to that of St Dunſtan ; which being rehallowed, the 
lady with her own hands filled all the church veſſels with 
water, and offered to the altar an ornament of the value 
of 101, and the lord a piece of ſilver to the value of 51. 
Ken, Par. Ant. 560. 


361 


10. If a man do break and enter a church in the night, robbing of 
of intent to ſteal ; this is burglary ; for the church is the churches. 


manſion houſe of almighty god. 3 It. 64. 

And here, note a diverſity between a ſpiritual man of 
the church conſecrated to the ſervice of god, and goods 
dedicated to divine ſervice, or merely eccleſiaſtical : for 


3 lay ing 
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Church, 
laying of violent hands upon a perſon in holy orders, the 
eccleſiaſtical court hath conuſance; but for the violent 
taking away, or Pe of the ornaments of the 
church, or goods dedicated to divine ſervice, that court 
(lord Coke ſays) hath no conuſance, for that it is not given 
to them; as for taking away of the bible, the book of 
common prayer, the chalice, and the like, or for the 
taking away of an image out of the church; but remedy 
muſt be taken for theſe at the common law. 2 Inf?. 492. 

But Dr Watſon ſays, a libel may be alſo in the ſpiritual 
court againſt the offender, pro ſalute anime et reforma- 
tione morum ; altho' not to recover damages. Jat/, 


c. 39. 

But this muſt be underſtood where the offence doth not 
amount to felony ; for in that caſe, the ſpiritual court 
hath no juriſdiction. Exam. of the ue. of ch. power. 90. 

In the lent aſſizes holden at Leiceſter, 11 & 12 Ja. 
the caſe was, one William Haines had digged up the ſeve- 
ral graves of three men and one woman in the night, and 
had taken their winding ſheets from their bodies, and 
buried them again; and it was reſolved by the juſtices at 
ſerjeants inn in fleet ſtreet, that the property of the ſheets 
remained the owner's, that is, in him who had property 
therein, when the dead body was wrapped up therewith, 
for the dead body is not capable of it ; and that the taking 
thereof was felony. 12 Co. 113. 

By the act of general pardon of the 20 G. 2. c. 52. all 
burglaries and robberies of churches, and ſtealing any 
plate, utenſils, or goods belonging to the ſame, are ex- 
cepted out of the ſaid pardon. x 
1. Anciently the church and churchyard was a ſanctu- 
- ary, and the foundation of abjuration ; for whoever was 
not capable of this ſanctuary, could not have the benefit 
of abjuration : and therefore he that committed ſacrilege, 
becauſe he could not have the privilege of ſanctuary, could 
not abjure. This abjuration was, when a perſon had 
committed felony, and for ſafeguard of his life had fled to 
the ſanctuary of a church or churchyard, and there before 
the coroner of that place within forty days had confeſſed 
the felony, and took an oath for his perpetual baniſhment 
out of the realm into a foreign country, chuſing rather to 
loſe his country than his life: But the foreign country 
into which he was to be exiled, might not be amongſt 
infidels. 3 Ini. 115, 

But by the act of the 21 Ja. c. 28. ſ. 7. it is enacted, 
that no ſanttuary, or privilege ſanctuary, ſhall be admitted 
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or allowed in any caſe» By which act, ſuch abjuration as 
was at the common law, founded (as hath been ſaid) up- 
on the privilege of ſanctuary, is wholly taken away: But 
the abjuration by force of the ſtatutes of the 35 El. c. 1. 
and 35 El. c. 2. in the caſe of recuſants, remaineth till ; 
becauſe ſuch abjuration hath no dependency upon any 
ſanctuary. 3 In. 115, 116. 

And the law was ſo favourable for the preſervation of 
ſancturay, that if the felon had been in priſon for the fe- 
lony, and before attainder or conviction had eſcaped and 
taken ſanctuary in the church or churchyard, and the 
gaolers or others had purſued him, and brought him back 
again to priſon; upon his arraignment he might have 
pleaded the ſame, and ſhould have been reſtored again 
to the ſanctuary. 3 Inf. 217. 


XI. Church way. 


The right to a church way may be claimed and main- 
tained by libel in the ſpiritual court. This is ſuppoſed 
in the ſeveral reports upon this head, by the mention of 
particular circumſtances, without which prohibitions would 
not have laid. Ayl. Par. 438. Gibſ. 293. 

A church way may commonly be claimed as a private 
way: and upon ſuggeſtion that it is a highway, a prohi- 
bition will be granted; ſo if the ſuggeſtion prove true, 
the right is triable at common law. Gib/. 293. 2 Rolle 
Abr. 287. Ayl. Par. 438. 

Preſcription for a church way may be pleaded by any 
inhabitant in the ſpiritual court. This was done in the 
16 Ja. but upon ſuggeſtion that it had been enjoyed by 
permiſſion only, and not as of right, a prohibition was 
granted: as it was alſo in a caſe which Rolle mentions 
in the ſame year; when the churchwardens of Bitherne 
and Bowe ſued for a church way as appertaining to all 
the pariſhioners by preſcription. Gihſ. 293. 5 

Which caſe mentioned by Rolle is thus: if the church- 
wardens of a church ſue for a way to a church, that they 
claim to belong to all the pariſhioners by preſcription ; 2 
prohibition ſhall be granted: for this is temporal. 2 Rolls 
Abr. 287. | | 
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King to be of 
the church of 
England. 


His oath to 
maintain it, 


Church of England. 


1. H E eccleſiaſtical ſtate of England, as it ſtandeth 
at this day, is divided into two provinces or 
archbiſhopricks, of Canterbury and Vork. The arch- 
biſliop of Canterbury is ſtiled metropolitan and primate 
of all England, and the archbiſhop of York primate of 


England. Each archbiſhop hath within his province bi- 


ſhops of ſeveral dioceſes. I he archbiſhop of Canterbury 
hath under him within his province, of ancient founda- 
tions, Rocheſter his principal chaplain, London his dean, 
Wincheſter his chancellor, Norwich, Lincoln, Ely, 
Chicheſter, Saliſbury, Exeter, Bath and Wells, Wor- 


Ceſter, Coventry and Litchfield, Hereford, Llandaffe, 


St. David's, Bangor, and St. Aſaph; and four founded 
by king Henry the eighth, erected out of the ruins of 


diſſolved monaſteries, Glouceſter, Briſtol, Peterborough, 


and Oxford. The archbiſhop of Vork hath under him 
four; the biſhop of the county palatine of Cheſter newly 
erected by king Henry the eighth and annexed by him to 
the archbiſhoprick of York, the county palatine of Dur- 
ham, Carliſle, and the iſle of Man annexed to the pro- 
vince of York by king Henry the eighth : But a greater 
number this archbiſhop anciently had, which time hath 
taken from him. And every archbiſhop and biſhop hath 


his dean and chapter. The archbiſhop of Canterbury 


hath the precedence, next to him the archbiſhop of York, 
next to him the biſhop of London, [next to him the bi- 


' ſhop of Durham, ] and next to him the biſhop of Win- 


cheſter; and then all other biſhops of both provinces af- 
ter their ancientneſs, Every dioceſe is divided into arch- 
deaconries ; and every archdeaconry is parted into dean- 
ries; and deanries again into pariſhes, towns, and ham- 
lets. 1 Inft. 94. 

2. Whoever ſhall come to the poſſeſſion of the crown 
of England, ſhall join in communion - with the church 
of England, as by law eſtabliſhed. 12& 13 W. c. 2. 
3 
7 3. By the 1 V. c. 6. Oath ſhall be adminiſtred to 
every king or queen, who ſhall ſucceed to the imperial 
crown of this realm, at their coronation, to be admi- 
niſtred by one of the archbiſhops or biſhops, to be there- 
unto appointed by ſuch king or queen ; that they will 
to the utmoſt of their power maintain the laws of = 
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the true profeſſion of the goſpel and proteſtant reformed 
religion eſtabliſhed by law; and will preſerve unto the 
biſhops and clergy of this realm, and to the churches 
committed to their charge, all ſuch rights and privi- 
leges as by law do or ſhall appertain unto them, or 
any of them. | 

And by the 5 An. c. 5. The king at his coronation- 
ſhall take and ſubſcribe an oath to maintain and preſerve 
inviolably the ſettlement of the church of England, and 
the doctrine, worſhip, diſcipline, and government there- 
of, as by law eſtabliſhed. ſ. 2. 

4. By Can. 3. Whoever thall affirm, that the church Penalty of dero- 
of England by law eſtabliſhed is not a true and apoſtoli-f*ins from it. 
cal church, teaching and maintaining the doctrine of 
the apoſtles ; let him be excommunicated ipſo facto, and 
not reſtored but only by the archbiſhop after his repen- 
tance and publick revocation of this his wicked error. 

And by Can. 7. Whoever ſhall affirm, that the govern- 
ment of the church of England under his majeſty, by 
archbiſhops, biſhops, deans, archdeacons, and the reſt 
that bear office in the ſame, is antichriſtian, or repug- 
nant to the word of god; let him be excommunicated 
ipſo facto, and ſo continue until he repent, and publickly 
revoke ſuch his wicked errors. | 

And moreover ; ſeditious words, in derogation of the 
eſtabliſhed religion, are indictable, as tending to a breach 
of the peace: as where a perſon ſaid, © Your religion is 
<« 2 new religion, preaching is but prating, and prayer 
once a day is more edifying.” 1 Haw. 7. 
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Church⸗ cot. 


HE church-leot, cyryc-ſceat, was an oblation for 
the firſt fruits of corn, payable at martinmaſs. 
1 Still, 176. | 
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_  Churchwardens. 
A* D herein alſo of gugſimen, fideſmen, or afſilahts, 
Note, the office of churchwardens, ſo far as it 
relates to the repairs or other matters concerning the 
church, is treated of under the title Church; their cog- 
nizance of crimes and offences, falleth in under the title 
Uiſrtation ; and other branches of their duty, under di- 
vers other titles reſpectively; here it is treated only con- 
cerning their office in genelal, or ſuch other particulars 
as do not fall in more properly elſewhere. | 
1. In the ancient epiſcopal fynods, the biſhops were 
wont to ſummon divers creditable perſons out of every pa- 
riſh, to give information of, and to atte/? the diſorders of 
clergy and people. Theſe were called ry ſynodales ; 
and were in after times a kind of impanneled jury, con- 
ſiſting of two three or more perſons in every pariſh, who 
were upon'oath to preſent all hereticks and other irregu- 


lar perſons. Nen. Par. Ant. 649. 


i 


Who are exemp= 


ted from being 
churchwardens. 


And theſe in proceſs of time became ſtanding officers 
in ſeveral places, eſpecially in great cities, and from 
hence were called fyods-men, and by corruption fideſmen : 
they are alſo ſometimes called gugſimen, from the nature 
of their office, in making inguiry concerning offences. 

And theſe ſideſmen or queſtmen, by Can. o. are to be 
choſen yearly in eaſter week, by the miniſter and pari- 
ſhioners (if they can agree), otherwiſe to be appointed by 
the ordinary of the dioceſe. | 

But for the moſt part this whole office is now devolved 
upon the churchwardens, together with that other office 
which their name more properly importeth, of taking 
care of the church and of the goods thereof, which they 
had of very ancient time. 

2. All peers of the realm, by reaſon of their dignity, 


are exempted from the office of churchwarden. Gi}. 


215. 
80 are all clergymen, by reaſon of their order. Id. 
In like manner all parliament men, by reaſon of their 


privilege. Id. 


If an attorney of the king's bench be made a church- 
warden of a pariſh, he ſhall have a writ of privilege out 
of the king's bench, ſhewing is privilege to be diſcharged 
thereof, by reaſon of his attendance, in the ſaid court. 
E. 14 C. Felix Wilſon, being an attorney of the king's 

bench, 
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Churchwardens. 

bench, was made churchwarden of Hanwell, and he re- 
fuſed, and was ſued in the ſpiritual court to take upon 
him the office ; and a prohibition was granted. So in 
like manner, T. 15 C. Mr Barker being choſen church- 
warden of Aldermanbury in London, ſuch writ was grant- 
ed. 2 Rolls Abr. 272. * 

N. 21 Ja. Stampe, clerk of the king's bench, was choſen 
churchwarden of Kingſton, and had a writ of privilege to 
the ſpiritual court, requiring them not to compel him to 
take the oath; which writ being diſobeyed, he had a 
prohibition. 1 Roll. 368. | | 

By the 6 W. c. 4. Every perſon that ſhall uſe and ex- 
erciſe the art of an apothecary within the city of London 
and ſeven; miles thereof, being free of the company of 
apothecaries, and who ſhall be duly examined of his 
{kill in the ſaid myſtery and ſhall be approved for the 
ſame ; ſhall, for ſo long as he ſhall uſe and exerciſe the 
faid art, and no longer, be freed and exempted from all 
pariſh offices: and if he ſhall be choſen and elected into 
any ſuch office, or be diſquieted or diſturbed. by reaſon 
thereof; he ſhall, on producing a teſtimonial. under the 
common ſeal of the faid corporation, of ſuch his exami- 
nation approbation and freedom, to the perſon by whom 
he ſhall be ſo elected or appointed, or by or before whom 
he ſhall be ſummoned returned or required to ſerve or 
hold any ſuch office, be abſolutely diſcharged from the 
ſame, and ſuch nomination election return and appoint- 
ment ſhall be void and of none effect. And all perſons 
that ſhall uſe and exerciſe the ſaid art of an appothecary 
within any other part of the realm, and have been brought 
up and ſerved in the ſaid art as apprentices for ſeven 
years according to the ſtatute of the 5 El. c. ;. ſhall be 
freed and exempted from all ſuch offices within the ſe- 
veral places where they live, ſo long as ny ſhall uſe and 
exerciſe the ſaid art, and no longer; and if any perſon ſa 
qualified ſhall be elected or choſen into any ſuch office, 
ſuch nomination election return and appointment ſhall 
be void, unleſs he ſhall voluntarily conſent and agree to 
hold the ſame. ſ. 2, 3. 

By the 1 W. c. 18. commonly called the act of tole- 
ration, If any perſon diſſenting from the church of England, 
ſhall be choſen or otherwiſe appointed to bear the office 
of churchwarden, or any other parochial office, 2nd ſuch 
perſon ſhall ſcruple to take upon him ſuch office in re- 
gard of the oaths or any other matter or thing required 
by the law to be taken or donc in reſpe& of ſuch _ ; 

S 


— CR 
* — 


— A 
- aw De RA met A + N 


OR cat hn. Fr Rn. 


FP AA ˙ m ̃⁵vLVL...;; . AS Lee ooo 


368 Churchwardens. 


he ſhall and may execute the ſame. by a ſufficient deputy 
by him to be provided, that ſhall comply with the laws 
in that behalf: provided, that the ſaid deputy be allow- 
ed and approved by ſuch perſons and in ſuch manner as 
ſuch officer ſhould by law have been allowed and approy- 
ed. And every teacher or preacher in holy orders or pre- 
tended holy orders, that is a miniſter preacher or teacher 
of a congregation, and duly qualified by the ſaid act, 
ſhall be exempted from being choſen or appointed to 
bear the office of churchwarden, or any other parochial 


office. ſ. 7, 11. 


By the 10 & 11 V. c. 23. All perſons who have 


proſecuted a felon to conviction, are exempted from 


the 


office of churchwarden, in the pariſh where the offence 


was committed. ſ. 2. 


No perſon living out of the pariſh, although he occu- 
pies lands within the pariſh, may be choſen churchwar- 
den; becauſe he cannot take notice of abſences from 
church, nor diſorders in it, for the due preſenting of 


them. Gib. 215. 


Chuſing church- F By Can. 118. The churchwardens and fidemen 
tbe © 


wardens, 1b 


hoſen the firſt week after eaſter, or ſome 


week following, according to the direction of the or- 


dinary. 


And by Can. 89. All churchwardens or gugſimen in every 


pariſh, ſhall be choſen by the joint conſent of the miniſter 


and 


the pariſhioners, if it may be ; but if they cannot agree upon 
ſuch a choice, then the miniſter ſhall chuſe one, and the pari- 
ſhioners another: and without ſuch a joint or ſeveral choice, 


none ſhall take upon them to be churchwardens. 
The books of common law interpret this with a lim 


ita- 


tion; namely, if a cuſtom hath not been for the pariſhio- 


ners to chuſe both. In which caſe when two have been c 
ſen by the pariſh, on pretence of cuſtom, and one by the 


ho- 
in- 


cumbent on the foot of this canon, and the eccleſiaſtical 
judge hath refuſed to admit the ſwearing more than one 
of thoſe who have been choſen by the pariſh, upon ſur- 
miſe of ſuch cuſtom ; mandamus's have been frequent! 


granted by the temporal courts to ſwear the perſon 


0 


elected by the pariſh : and alſo prohibitions have gone, 
in caſes where the ſpiritual court hath attenipted to try or 
overrule the cuſtom, or otherwiſe to do any thing to the 
prejudice of that title. Upon which occaſions it hath 
been ſaid, that churchwardens are lay incorporations and 
temporal officers ; and that of common right every pariſh 


ought to chuſe their own churchwardens, which righ 


t 1s 


not 
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not to be overthrown but by proof of a contrary cuſtom; 
and that altho* one is ſworn, a writ may go to ſwear an- 
other in the ſame place, to the end both parties may be 
made capable to try the right. G:b/c 215. 

For, by Cote chief juſtice; a convocation hath power 
to make conſtitutions for eccleſiaſtical things or perſons, 
but they ought to be according to the law and cuſtom 
of the realm: and they cannot, make churchwardens that 
were eligible to be donative, without act of parliament. 
And the canon is to be intended, where the parſon had 
nomination of a churchwarden before the making of the 
canon. God. 162. 1 | 

T. 7 Car. A prohibition was granted againſt the church- 
warden choſen by the parſon of St Magnus nigh London 
bridge, by force of the canon; upohs a ſurmiſe, that the 
pariſh hath a cuſtom to chuſe both churehwardens. 2 
Roll's Abr. 287. | 

And, by Holt chief juſtice; In London, generally, 
both the churchwardens are appointed by the pariſh, L. 
Raym. .138. 1 2 Eq | 

E. 17 Ja. Warner's caſe. Warner, one of the church- 
wardens of All-Hallows in London, prayed a prohibition 
for that, whereas by the cuſtom of the ſaid pariſh, the 
pariſhioners uſed every year to elect one of the pariſh, - 
who- had born the office of ſcavenger, fideſman, or con- - 
ſtable, to be churchwarden ; and that every year one who 
had been ſo elected churchwarden, was to continue a year 
longer, and to be the upper churchwarden, and another 

was to be choſen to him, who is called the under church- 
| warden ; that ſuch a choice being made in that pariſh of 
the ſaid Warner to be churchwarden, the parfon notwith- 
ſtanding that election nominated one Carter to be church- 


: warden, and procured him to be ſworn in the eceleſiaſti- 
4 cal court, and denied the ſaid Warner to be churchwar- 
1 den according to the election of the pariſhioners; and 
0 this by colour of the late canon, that the parſon ſhould 
4 have the election of one of the churchwardens : and this 
being againſt the.cuſtom, a prohibition was prayed, and 
Pl a precedent ſhewn in the common bench, E. 5 Ja. for 
5 the pariſhioners of Walbrook in London, where ſuch a 
x prohibition was granted; for it being a ſpecial cuſtom, 
8 the canons cannot alter it, eſpecially in London, where 
A the parſon and churchwardens are a corporation, to pur- 
4 chaſe and demiſe their lands; and if every parſon might 
— have election of one churchwarden, without the aſſent of 
: i the pariſhioners, they might be much prejudiced thereby. 


Cro. Ja. 832. | 
Ver. 1 B b But 
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But altho' the greateſt part of the pariſhes in London 
chuſe both the churchwardens by cuſtom; yet in all the 


new erected pariſhes the canon ſhall take place (unleſs the 
act of parliament, in virtue of which any church was 
erected, ſhall have ſpecially provided that the pariſhioners 
ſhall chuſe both); inafmuch as no cuſtam can be pleaded in 
ſuch new pariſhes. Gibſ. 215. 

H. 5 G. Catten and Barwick. At a court of delegates, 
The cuſtom was, for the parſon to appoint one, and the 
two old churchwardens the other: but it went no further, 
In this caſe the two churchwardens could not agree, fo 
the one preſents Barwick, and the pariſhioners at large 
chuſe Catten. It was inſiſted for Barwick, that his caſe 
was like that of coparceners, where if they diſagree, the 
ordinary may admit the preſentee of which he will, ex- 


cept the eldeſt alone preſents. On the other fide it was 


faid, that the caſes widely differed ; for in the caſe of a 
preſentation the ordinary hath a power to refuſe, but he 
hath not fo in the caſe ' of churchwardens, for they are 
a corporation at common law, and more temporal than 
ſpiritual officers, And a caſe was cited to have been ad- 
judged in the king's bench, where to a mandamus to 
ſwear in a churchwarden, the ordinary returned that he 
was a very unfit perſon ; but a peremptory mandamus 
was granted, becauſe the ordinary was not a judge in 
that caſe. And the court held, that by this diſagree- 


ment the cuſtom was laid out of the caſe; and then they 


muſt refort to. the canon : under which, Catten being 
duly elected, they decreed for him, with 601. coſts. 
Str. 145. | | 

In ſome places, the lord of a manner preſeribeth for 
the appointment of churchwardens : and this ſhall not be 


tried in the ecclefiaſtical court, altho? it be a preſcription 


of what appertains to a ſpiritual thing. God. 153. 


E. 3 C. Stutter and Freſtan. In the common pleas : 


Prohibition was granted to the ſpiritual court, where it 
was libelled againſt the defendant, for not appearing to 
take upon him the office of churchwarden, tho' thereunto 
appointed by the ordinary. And it was held, that altho' the 
pariſhioners and parſon neglect for ever ſo long to chuſe 
churchwardens, yet the ordinary hath no juriſdiction; 
for churchwardens were a corporation at common-law, 
and they are different from queftmen who were the crea- 
tures of the reformation, and came in by the canon law. 
The canons ſay, that churchwardens ſhall be choſen by 
the parſon and pariſhioners, and if they difagree, then 

2 one 


| F|F 
Churchwardens. 371 1 
one by the_parſon and the other by the parſhioners3 Te 
and otherwiſe they ſhall not be. By the court; the 
proper way is, to take a mandamus out of the king's 
—_— Str. 52. e ä 
4. Any perſon e to be churchwarden, and refu- 
ſing to hs the oath according to law, may be excom- * 
municated for ſuch refuſal; and no prohibition will lie. 
9 9 | 
. 3 G. Cafth and Richardſon. Libel in the eccleſiaſ- 
tical court, for not taking upon him the office of chapel- 
warden. The defendant pleads, that it is a donative ; 
and thereupon moved for a prohibition. And upon de- 
bate, the fame was denied; the whole court being of 
opinion, that tho? there was a difference as to the incum- 
bent, yet as to the pariſh officers there was none; for 
they are the officers of the pariſh, and not of the patron 
of the donative. Str. 715. | 
5. Boniface, Ve do decree ; that laymen, when inquiry Oat, 
ſhall be made by the prelates and judges eccleſiaſtical, for car- 1 
refting the fins and exceſſes of ſuch as are within their juriſ- 38 
diftion, ſhall be compelled (if need be) by ſentence of excommu+ 4 
nication, to take an oath to ſpeak the truth. 
That ordinaries were impowered by the laws of the 
church, to require an oath of the teſtes ſynodales, appears, 
not only from this conſtitution, but alſo from the body 
of the canon law. And the fame practice of admini- 
ſtring an oath, appears in the eccleſiaſtical records of 
our own church ; where it is often entred, that the pre- 
ſenters were charged upon their conſciences, to diſcover 
whatever they knew to want amendment in things and 
perſons ; and in proceſs of time, articles of inquiry were 
delivered to them, upon which to ground their preſent- 
ments. Gibſ. 960. 
But as conteſts grew between the two juriſdictions, ec- 
clefiaſtical and temporal; this was charged upon the or- 
dinaries and other eccleſiaſtical judges as an incroach- 
ment, that they inſerted divers things in their articles of 
viſitation, which were not of ſpiritual cognizance; and 
that by requiring an oath from the churchwardens to pre- 
ſent according to thoſe articles, they did in conſequence 
; tequire them to take an oath, which by law they could 
N not and ought not to perform. Upon this foundation, 
prohibitions were applied for and obtained, for removing 
thoſe matters from the ſpiritual to the temporal courts. 
Until at length, the conteſts of this kind multiplying, and 
cauſing great and frequent troubles both to the ſpiritual 
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and temporal courts ; an oath of x more general form was 
agreed on by the civilians and common lawyers, by 
which the churchwardens bound themſelves inſtead of 
preſenting ſuch things as were contained in the book of 
articles, to preſent ſuch things as to their knowledge were 
preſentable by the laws eccleſiaſtical of this realm. Gil. 

60. | | | 
A Which oath of the churchwardens is this: You ſhall 
« ſwear, truly and faithfully to execute the office of a 
* 707.26 ls (a within your pariſh, and according to the 
s beſt of your ſkill and knowledge preſent ſuch things and 
« perſons, as to your knowledge are preſentable by the 
<« Jaws eccleſiaſtical of this realm: So help you god, and 
the contents of this book.. Gib. 216. 

And the ſideſman's oath, agreed upon in like manner 
by the civilians and common lawyers, is as follows: You 
ce ſhall ſwear, that you will be aſſiſtant to the church- 
% wardens, in the execution of their office, ſo far as by 
law you. are bound: So help you god. Gif. 216. 

Which ſaid oath of the churchwardens, being thus mo- 
delled, was allowed and confirmed two ſeveral times in the 
court of king's bench ; once in the 25th, and again in the 
29th of king Charles the ſecond : before both which judg- 
ments, it had been expreſsly declared in the ſame court, that 
tho' ſome things might be inſerted in the articles of viſita- 
tion, which were not properly of eccleſiaſtical cognizance ;, 


yet if the oath was conceived and tendred in thoſe general 


Refuſing to ad- 


| 


terms, the churchwardens could not legally refuſe it : in- 
aſmuch as the articles were offered only by way of direc- 
tion and charge; and by the tenor of. the oath, the eccle- 
ſiaſtical laws*and not the articles, were now become the 
legal rule and meaſure of their duty. Gibſ. 961. 

6. If the party elected offer himſelf, and the eccleſiaſ- 
tical judge refuſe to tender the oath. to him ; a mandamus 
from the temporal court will be granted. Gibſ. 216. 

H. 8 & g V. K. and Martin Rice. A mandamus was 
directed to the archdeacon of St. Aſaph, to ſwear and ad- 
mit a perſon duly elected by the pariſh, according to the 
cuſtom, to be churchwarden. To which it was returned, 
that he was a perſon unfit, being a poor dairyman, and 
the like. And the queſtion was, whether the archdea- 
con can refuſe to ſwear and admit the churchwarden ſo 
elected, for any cauſe whatſoever. And it was reſolved, 
that he hath no ſuch power: for the churchwarden is an 
officer of the pariſh ; and his miſbehaviour will prejudice 
them, and not the archdeacon; for he hath not only the 
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cuſtody, but alſo the property, of the goods belonging to 
the church, and may maintain actions for them; and for 
that reaſon it is an office merely temporal, and the arch- 
deacon is only a miniſterial officer. And therefore a pe- 
remptory mandamus was granted. L. Raym. 138. | 

Which ſame caſe, as it ſeemeth, is reported by Salkeld, 
under the name of Morgan and the archdeacon of Cardi- 
gan, as followeth: Mandamus to the archdeacon, to ſwear 
a churchwarden, being duly elected. The archdeacon 
made this return, that he was a poor dairyman, and a fer- 
vant, and unable and unfit to execute the office, And 
- thereupon a peremptory mandamus was awarded : for the 
churchwarden is a temporal officer; he hath the property 
and cuſtody of the pariſh goods; and as it is at the peril 
of the pariſhioners, ſo they may chuſe and truſt whom 
they think fit; and the archdeacon hath no power to 
elect, or controll their election. 1 Salk. 166. 

M. 11 G. K. and Simpſon. Mandamus to the archdea- 
con of Colcheſter, to ſwear Rodney Fane into the office 
of churchwarden. He returns, that before the coming 
-of the writ, he received an inhibition from the biſhop of 
London, with a ſignification that he had taken upon him- 
ſelf to act in the premiſſes. But by the court, The re- 
turn is ill, It doth not appear, that the town of Col- 
Cheſter is within the dioceſe of the biſhop who inhibits ; 
beſides, the archdeacon is but a miniſterial officer, and is 
obliged to do the act, whether it be of any validity or not. 
And a peremptory mandamus was granted. Str. 610. 

M. 11 G. K. and White, To a mandamus directed to 
the archdeacon to ſwear a churchwarden ; he returned, 
that he was not elected. Upon opening which, Mr juſ- 
tice Forteſcue ſaid, that it was ſettled, and had been of- 
ten ruled, that the archdeacon could not judge of the 
election; and therefore this return was ill: Whereupon 
a peremptory mandamus was granted. But note (faith 
Lord Raymond) it was certainly wrong ; for the return 
was a good return, and hath often been made to ſuch 
mandamus, and actions brought upon the return and 
tried, L. Raym. 1379. | 

T. 11 G. X. and Harwodd, To a mandamus directed 
to the defendant Dr Harwood, as commiſlary of the dean 
and chapter of St Paul's, commanding him to ſwear Wil- 
liam Folbigg one of the churchwardens of the pariſh of 
St Giles, ä — London; the defendant returned, 
that he was not elected. And it was inſiſted on the be- 
half of Folbigg, that the return was ill; that the arch- 
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deacon, who was only to obey the writ, could not judge 
of the election: and therefore upon ſuch a return to fuch 
a writ, a peremptory mandamus was granted laſt Michael- 
maſs term, in the caſe of the king againſt White. That 
the archdeacon could not judge of the qualities of a perſon 
choſen by the pariſh, was cited H. 8 W. X. and Rice, 
But Raymond chief juſtice, and Reynolds juſtice, held 
the return to be good. But upon the importunity of the 
counſel for Folbigg, and prefling the authority of that 
caſe of the king againſt White, and no counſel for the 
defendant appearing, a rule was made for a peremptory 
mandamus unleſs cauſe ſhewed. And at another day, the 
counſel for the defendant coming to ſhew cauſe againſt 
the rule, it was diſcharged, But the court not being 
unanimous, it was ordered to come on again in the pa- 
per. But Lord Raymond (who reporteth this caſe) ſaith, 
he never heard that it was ſtirred again. But there can 
be no doubt (he ſays) but ſuch return is good. L. Raym, 
1405. | 
And the proper diſtinction, as to this point, ſeemeth ta 
be taken in the caſe of ©. and Twitty, M. 1 An. Man- 
damus to ſwear a churchwarden, ſuggeſting that he was 
duly elected. The return was, that he was not duly elected. 
It was objected, that this was not a good return. But by 
Holt chief juſtice: Where the writ is, to ſwear one duly 
elected, there a return that he was nat duly elected, is a 
good return, for it is an anſwer to the writ ; but where it 
is to ſwear one choſen churchwarden, there a return that 
he is not duly choſen is naught, becauſe it is out of the 
writ and evaſive. 2 Sakk..433. 5 . 22 
H. 19 G. 2. Hubbard and Sir Henry Penrice. To a 
mandamus to ſwear the plaintiff churchwarden of Heſton 
in Middleſex, the defendant returned, that he was not 
duly elected. And in the courſe of the trial, the queſtion 
was, where the common right of chuſing churchwardens 
reſts. The plaintiff inſiſted, it was in the pariſhioners at 
large as to both the churchwardens, and would therefore 
have left it upon the defendant, to ſhew a cuſtom or right 
in the parſon to name one, The defendant on the con- 
trary inſiſted, that of common right it was in the parſon 
and pariſhioners, and therefore it Iay upon the plaintiff to 
prove a cuſtom in the pariſhioners to chuſe both. And 
of this opinion was Lee chief juſtice, and that tho' there 
are ſome dictums to the contrary, yet they had never 
deen regarded. The plaintiff therefore went on to prove 
a cuſtom to chuſe both by the pariſhioners, but failed in 
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it; it appearing, that tho' the parſon had generally left it 
to the pariſhioners, yet he had ſometimes interfered. Lee 
chief juſtice likewiſe held, that a curate ſtood in the place 
of the parſon, for the purpoſe of nominating one ghurch- 
warden. Str. 1246. | 

7. The churchwardens are fo far incorporated by law, Churchwardensa 
as to ſue for the goods of the church, and to bring an vorporation. 
action of treſpaſs for them; and alſo to purchaſe goods 
for the uſe of the pariſh ; but they are not a corporation 
in ſuch ſort as to purchaſe lands, or take by grant; ex- 
cept in London, where they are a corporation for thoſe 
purpoſes alſo. Gihſ. 215. 

And therefore, if any one give land to the pariſh, for 
the uſe of the church, it muſt not be to the churchwar- 
dens and their ſucceſſors, but it ſhould be to feoffees in 
truſt to the uſe intended ; whick muſt from time to time 
be renewed, as the truſtees die away. Gibſ. 215. 

And altho' the churchwardens may have their action 
for the goods of the pariſh, yet they cannot diſpoſe of 
them without the conſent of the pariſh; and a gift of 
ſuch s by them without the conſent of the fidemen . 
or veſtry, is void. Watſ. c. 39. 1 RolPs Abr. 393. 

Upon the like foundation, where an obligation is made 
to them and their ſucceſſors, and they die; their execu- 
tors ſhall have action, and not their ſucceſſors. Vin. Tit. 
Churchwardens. D. 

8. The perſons who are to make preſentments are now Preſentments. 
chiefly the churchwardens; which is not according to the 
rule of the ancient canon law, nor according to the prac- 
tice of the church of England before the reformation; 
churchwardens being by their original office, only to take 
eare of the goods, repairs, and ornaments of the church 
for which purpoſes, and no ether, they have been reputed 
a body corporate for many hundred years; but the bufi- 
neſs of preſenting was devolyed upon them, by canons 
and conſtitutions of a more modern date, (7b/, on Viſatat. 
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The ancient method was, not only for the clergy, but 
the body of the people within ſuch a diſtrict, to appear at 
ſynods, or (as we now call them) general vifitations ; 
(for what we now call viſitations were really the annual 
ſynods, the laws of the church by vi/itations always mean- 
ing viſitations parochial :) and the way was, to ſelect a 
certain number, at the diſcretion of the ordinary, to give 
information upon oath concerning the manners of the — 
people within the diſtrict; which perſons, the rule of 
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the canon law upon this head ſuppoſes to have been ſe. 
lected, while the ſynod was ſitting : But afterwards, when 
the body of the people began to be excuſed from attendance, 
it was directed in the citation, that four fix or eight ac- 
cording to the proportion of the diſtrict, ſhould appear to- 
gether with the clergy, to repreſent the reſt, and to be the 
teſtes ſynodales, as the canon law elſewhere” ſtyles them. 
But all this while, we find nothing of churchwardens 
preſenting, till a little before the reformation ; - when 
we find the churchwardens began to preſent, either by 
themſelves, or with two three or more credible pariſhion- 
ers joined with them; and this (as was before obſerved) 
ſeemeth evidently to be the original of that office, which 
our canons call the office of ſidemen or aſſiſtants. Id. 59, 

| 60, 61. HS I. | | 

Their duty as to 9. Every churchwarden is alſo an overſeer of the poor; 

ſundry mores by the ſtatute of the 43 El. c. 2. | 

2 The churchwardens, or the conſtable, ſhall levy the 

title of this book, penalty, for keeping an unlicenſed alebouſe; by the 3 C. 
c 
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They ſhall receive the penalties, for hawking ſpirituous 
liquors; by the 9 G. 2. c. 23. | 

They (or the overſeers of the poor) ſhall levy the pe- 
nalty, for ſelling corn by a wrong meaſure; by the 22 C. 
SE -- | 

They, and the overſeers of the poor, ſhall diſtribute 
amongſt the poor, foreign cattle imported, forfeited, an 
killed; by the 32 C. 2. c. 2. f 

They, or the overſeers of the poor, ſhall levy the pe- 
nalties relating to weights and meaſures ; by the 16 C. c. 
19. and 22 C. 2. c. 8. | e 

They ſhall carry hawkers and pedlars trading without 
licence, before a juſtice of the peace; by the 9 & 10 V. 
c. 27. 

They, or the overſeers of the poor, ſhall pay to the 
high conſtables the general county rate, out of their money 
collected for the poor; by the 12 G. 2. c. 29. 

They ſhall receive the penalties for ſervants careleſsly 
firing houſes ; by the 6 An. c. 31. ; 

They ſhall receive the penalties for tracing hares in the 
young and other game penalties ; by the reſpective game 
acts. | | 

They ſhall join with the conſtable and ſurveyor of the 
highways, in chuſing and returning new ſurveyers ; by 
the 3 M. c. 12. : 


10. The 


Churchwardens. 


the uſe of the pariſh, 

T. 7 Ja. Starkey and Berton. In prohibition: The caſe 
was; two churchwardens ſue in the ſpiritual court, for a 
levy towards the reparation of their church, and had a 
ſentence. to recover, and coſts aſſeſſed ; the one releaſeth, 
and the other ſues for the coſts, and there this releaſe was 
pleaded, and diſallowed. Whereupon he prays a prohi- 
dition; and all this matter was diſcloſed in the prohi- 
bition; and the defendant thereupon demurred in law. 
And now it was moved, that this releaſe by the one, be- 
ing in the perſonalty, ſhould diſcharge the intire, But 
it was reſolved by all the court to the contrary; for 
churchwardens have nothing but to the uſe of their pa- 
riſh, and therefore the corporation conſiſts in the church- 
wardens; and the one ſolely cannot releaſe, nor give 
away the goods of the church; and the coſts are in the 
ſame nature, which the one without the other cannot 
diſcharge. And of that opinion was all the court of 
king's bench. .Wherefore it was adjudged for the de- 
fendant. Cro. Ja. 234. 5 


11. By Can. 89. The churchwardens or queſtmen ſhall How long they 


not continue any longer than one year in that office ; ex- _ 


cept perhaps they be choſen again in like manner, 

For altho' in ſome places, there is but one new church- 
warden yearly elected, (he who was junior churehwarden 
before, — continued of courſe;) yet in that caſe the 
books of common law, as well as the canon, ſuppoſe a 
new election to be made of both. Gib. 215. 

But by Can. 118. The office of all churchwardens and 
ſidemen, ſhall be reputed to continue, until the new 
churchwardens that ſhall ſucceed them be ſworn. : 

And altho' a pariſh preſcribe to chuſe two church- 
wardens, and that the perſons ſo choſen ſhall continue in 
that office for two years; yet the pariſh may, notwith- 
ſtanding the preſcription, remove ſuch churchwardens at 
their pleaſure, and chuſe new ones: for, as it is ſaid, the 
pariſh might ſuffer great loſs, if the churchwardens ſhould 
continue ſo long in their office contrary to their will; for 
in that time they might waſte all the pariſh goods belong- 
ing to the church. Watſ. c. 39. 


12. Can. 89. All churchwardens at the end of their year, Account. 


or within a month after at the moſt, ſhall before the miniſter 

and the pariſhioners, give up a juſt account of ſuch money as 

they have received, and alſo what particularly they I _ 
| aw 
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Churchwardens. 


in reparations, and otherwiſe for the uſe of the church, 


And laſt of all, going out of their office, they ſhall truly deliver 


up to the pariſhioners whatſoever money or other things, of right 


belonging to the church or pariſh, which remaineth in their 
Handi; that it may be delivered over by them, to the next church- 


just account] If the cuſtom of the pariſh is, for a cer- 


tain number of perſons to have the government thereof, 


and the account is given up to them; the cuſtom is good 


in law, andthe account given to them is a good account, 
"Gif. 216. 


By bill indented] Lindwood, ſpeaking of the inventory 


of the goods of the church, to be delivered in writing to the 


archdeacon, ſays, it were good that theſe writings ſhould 
< be indented, fo that one part might remain with the arch. 
« deacon, and the other with the pariſhioners ;” from 
whence this branch of the preſent canon ſeemeth to have 
been taken. Gibſ. 216. 

M. 3 V. Styrrop and Staates. If money be diſburſed 
by churchwardens for repairing the church, or any thing 
elſe merely eccleſiaſtical ; the ſpiritual courts ſhall allow 
their accounts: But if there be any thing elſe that is an 
agreement between the pariſhioners; the ſucceeding 
churchwardens may have an action of account at law, 
and the ſpiritual court in ſuch caſe hath not juriſdiction, 
12 Mod. 9. 

13. If a churchwarden in any caſe is maliciouſly ſued 
in the ſpiritual court for not making up his account, and 
is excommunicated, when in fact it hath been duly made; 
he may have a prohibition: and alſo an action upon the 
caſe will lie. Gibſ, 216. Bunb. 247. 

M. 4 G. 2. Snowden and Herring. Where churchwar- 
dens have paſſed their accounts at a veſtry, the ſpiritual 
court fhall not afterwards proceed againſt them to account 
upon oath. Bunb. 289, 

E. 7 G. 2. Wainwright and Bagſbaw. The churchwar- 
dens were cited into the court of Litchfield to account: 
They pleaded, that they had accounted at the veſtry, ac- 
cording to law; which was rejected; and a prohibition 
was granted. For the ordinary is not to take the ac - 
count; he can only give a judgment that they do ac- 
count; and to what purpoſe ſhould they be ſent back to 
thoſe, who have taken their account already? Str. 974. 

T. x3 G. 2. Adams and Ruſh. By the court; The ſpi- 
ritual court hath no juriſdiction to ſettle the * 
5 ens 
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Churchwardens. 


gens accounts. And a prohibition was granted, after 


ſentence allowing the accounts, and an appeal to the 
arches, Str. 1133. 

And if the churchwardens have laid out the pariſh 
money imprudently and improvidently ; yet if it be truly 


and honeſtly laid out, they muſt be reimburſed again: and 


the pariſhioners can have no remedy herein, unleſs ſome 
fraud or deceit be proved againſt them; becauſe the pa- 
riſh have made them their truſtees, But if they be going 
on in an expenſive way, the pariſhioners may complain 
to the ordinary, in order to give a check to them, or to 
procure HR Gibſon ſays) a removal of them from their 
office. Gibf. 196. 
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14. M. 3 G, 2. Dent A inſt Prudence and Bond. Be- Cannot bring a- 
fore the delegates, Adjudged, that the churchwardens tions, after their 


Prudence and Bond could not cite the defendant Dent ee is expucd. 


into the ſpiritual court, for non-payment of his church 
rate, after their year was expired; for they can only ſue 
in their politick capacity, and cannot inſtitute any ſuit 
after that capacity 1s gone, It was agreed, that if the 
ſuit had been begun within their year, they might have 
roceeded in it after their year was out, this being 
of neceſſity to prevent people from delays in order to wear 
out the year; but in regard this ſuit was not commenced 
till the year was out, and no precedents were ſhewn to 


warrant this ſuit, the defendant Dent was diſmiſſed. Str. 
852. 1 Bac. Abr. 376. 


15. If the churc wardens for the time being, neglect gut their ſucceſ · 


to bring an action for any of the goods of the church ſors muſt do it. 


taken away; their ſucceſſors may bring treſpaſs for them, 
jn reſpect of their office: but then the new churchwardens 
muſt ſay, to the damage of the pariſhioners, and not of 
themſelves ; tho' the old chyrchwardens, in whoſe time the 
goods were taken away, might ſay either. Hatf. c. 39. 
And if any of the goods of the church are detained, or 
not delivered by the predeceſſor ; the ſucceſſor hath an 
action againſt him alſo. Gibſ. 216. 


16. E. 13 An. Nicholſon and Maſters, On a bill in Vet they may bg 
chancery againſt ninety pariſhioners, by the executrix of #lieved in equi» 


one of the churchwardens of Moodford, to be reimburſed Yo 


money laid out by the teſtator as churchwarden, for re- 
building the ſteeple. of the church; it was objected, that 
this matter was proper for the eccleſiaſtical court, and not 
for this court. But hy Harcourt chancellor, the plaintiff 
is proper for relief in this court, and there are many 


precedents gf the like nature, And it was decreed, that 
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Churchwardens. 


che prriſhioners ſhould reimburſe the plaintiff the money 


laid out by her teſtator, with coſts of this ſuit ; and that 
the money ſhould be raiſed by a pariſh rate. Vin. Tit. 
Ch. wardens. C. ; = 

T. 1718. Radwr pariſh in Wales. The churchwar- 


. dens, as being a corporation for the goods of the pariſh, 


commenced a ſuit, with the conſent and by order of the 
pariſh, concerning a charity for the poor: In which ſuit 
they miſcarried. And then they brought a bill againſt 
the ſubſequent churchwardens, to be repaid the colt b 
them expended; and had a decree for it. It was ade 
that from time to time the pariſh was made acquainted 
with what they did; and tho' there was no veſtry by pre- 
ſcription, yet a veſtry book, kept for the pariſh acts, was 
allowed as evidence of their conſent. They are the truſ- 
tees of the pariſh; and the pariſhioners ought to contri- 
bute, and not lay the burden upon theſe poor people the 
churchwardens. And the annual ſucceſſive churchwar- 
dens need not to be made parties, as they are renewed. 


By the maſter of the rolls. Vin. Tit. Churchwardens, C. 


Their protection 17. If an action be brought againſt any churchwardens, 
bythe lar in the or perſons called ſworn men, executing the office of 


due execution of 


their office. 


churchwarden, for any thing done by virtue of their of- 
fice; they may plead the general iſſue, and give the ſpe- 
cial matter in evidence: and if a verdict is given for them, 
or the plaintiff ſhall be nonſuit, or diſcontinue; they 


ſhall have double coſts. 7 J. c. 5. 21 J. c. 12. 


M. 8 Car. Kerchevall againſt Smith and others. Ac- 
tion upon the caſe was brought againſt them; becauſe that 
_ being churchwardens, preſented the plaintiff falſly 
and maliciouſly, upon a pretended fame of incontinency, 
Upon not guilty, it was found for the defendants, and 
moved, that they might have double coſts, becauſe they 
were- troubled and vexed for matter which did concern 
their office. But it was reſolved, it was not within the 
ſtatute; for it is merely eccleſiaſtical ; and the ſtatute was 


never intended, but where they ſhall be vexed concern- 
ing temporal matters which they do by virtue of their 
office, and not for preſentments concerning matters of fame, 


Cro. Car. 285. 


Church yard. See Church. 
Ciſtercians. See Monaſteries. 


Citation: 


Citation. 


1 A Ciao is a judicial act, whereby the defendant, ati wi what, 
by authority of the judge (the plaintiff requeſt- 
ing it) is commanded to appear, in order to enter into 
ſuit, at a certain day, in a place where juſtice is admi- 
niſtred. Conſet. 26. 

2. The citation ought to contain, I. The name of the; Form of a cita« 
judge, and his commiſſion, if he be delegated: if he is an tion. 
ordinary Ju daß then the ſtyle of the court where he is 
judge. he name of — who is to be cited. 3. An 
_— day and place where he muſt appear ; which 
day ought either to be expreſſed particularly to be ſuch a. 
day of the week or month, or elſe only the next court 
day (or longer) from the date of the citation: and the 
time of appearance ought to be more or leſs, 8 to 
the diſtance of the place where they live. 4. The cauſe 
for which the ſuit is to be commenced, 5. The name of 
the party, at whoſe inſtance the citation is obtained., 
Conſet..26. 

y Can. 120. No biſhop, chancellor, archdeacon, af- 
ficial, or other eccleſiaſtical judge, ſhall ſuffer any gene- 
ral proceſſes of quorum nomina to be ſent out of his court: 
except the names of all ſuch as thereby are to be cited, 
ſhall be firſt expreſly entred by the hand of the regiſter 
or his deputy under the ſaid proceſſes ; and the ſaid pro- 
ceſſes and names be firſt ſubſcribed by the judge, or his 
deputy, and his ſeal thereto affixed, 

The rule of the ancient canon law in 1 caſe was, 
that by the general clauſe Quidam alij in citations, not 
more than three or four perſons ſhould be drawn into 
judgment ; whoſe names (quorum nomina) the perſon, 
| who obtained the citation was particularly to expreſs, that 
| there might be no room for fraud, in varying the names 

at pleaſure, Gibſ. 1009. 
A company in London, refuſing to pay a church rate 
| ſet upon their hall, the maſter and wardens were cited in- 
to the eccleſiaſtical court by their ſirnames and names of 
baptiſm, with the addition of maſter and wardens of the 
company of waxchandlers. And upon moving for a pro- 
hibition, becauſe they were cited in their natural capa- 
city, when it ſnould have been in their politick capacity, 
the court held the citation to be good, becauſe the body 
; * could not be cited, and there was no remedy but 
in 
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By whom to be 
executed, 


Citation. 


in this way: and a prohibition was denied. H. 33 & 3 
C. 2. Skin. 27. | 

3. Otho. Foraſmuch as we are given to underſtand, 
that they who have obtained letters citatory do ſend them 


by three vile meſſengers, to the place where the perſon to 


be cited is ſaid to inhabit ; which letters two of them do 
put up over the altar of the church of that place, or in 
ſome other place there, and the third preſently taketh 
them away ; from whence it cometh to paſs, that two of 


them afterwards giving their teſtimony that they cited him 
according to the manner and cuſtom of the country, he is 


excommunicated or ſuſpended as contumacious, whereas 
indeed he was not contumacious, nor knew any thing of 
the citation : Therefore to take away this moſt abomina- 
ble abuſe, and other ſuch like, we do ordain, - that from 
henceforth letters citatory in cauſes eccleſiaſtical ſhall not 
be ſent by thoſe who obtain them, nor by their meſſen- 
gers; but the judge ſhall ſend them by his own faithful 
meſſenger, at the moderate expence of the perſon ſuing 
them out; or at leaſt the citation ſhall be directed to the 
dean of the deanry [that is, to the rural dean] where the 
party to be cited dwelleth, who at the judge's command- 
ment ſhall faithfully execute the ſame by himſelf or his 
certain and truſty meſſengers. Athon. 63. | 

Otheb. We do decree, that when the judge ſendeth a 
citation againſt any perſon who is abſent ; he ſhall com- 
mit the execution thereof to the dean of the place, or to 
ſome perſon certain. Athon. 123. 

Stratford. Whereas biſhops and archdeacons, their 
officials and other ordinaries, and their commiſſaries, 
command primary citations for the correction of offenders 
to be executed by rectors, vicars, or pariſh prieſts; and 
it is frequently laid to their charge, that concerning thoſe 
matters for which the citation is made they perverſely 
diſcloſe the confeſſions of the parties cited made privately 
unto them, whereby they are greatly ſcandalized, and the 
pariſhioners for the future refuſe to confeſs their fins unto 
them: we do ordain, that primary citations from the ſaid 
ordinaries ſhall not be ſerved by the rectors or others afore- 
faid, but by the officials, deans, apparitors, or other mi- 
niſters of the ſaid ordinaries. And if any ſuch primary 
citations ſhall be committed to the rectors, vicars, or 


prieſts; they ſhall not be bound to obey them, but the 


fame and all ſubſequent cenſures and procefles thereupon 
all be utterly void and of no effect. Lind. go. 


4. By 
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Citation. 


383: 


4. By the aforeſaid conſtitution of Otho ; the perſon to 1a what manner 
whom the citation is directed ſhall diligently ſeek the party to be executed. 


- 


to be cited, 


And when he hath found him, he is to ſhew to the 
party cited the citation under ſeal, and by virtue thereof 


cite him to appear at the time and place appointed : And 


it is uſual alſo to leave a note with him, expreſſing the 


contents thereof. 1 Ought. 44, 45. 

But if it be returned upon the citation that the defen- 
dant cannot be found, then the plaintiff's proctor peti- 
tioneth, that the defendant may be cited perſonally (if he 
can), to appear and anſwer the contents of the former 
citation; and if not perſonally, then by any other ways 


and means, ſo as the party to be cited may come to the 


knowledge thereof : and this is that which is called a 
citation viis et modis, or a publick citation, ſeeing it is 


executed either by publick edict, a copy thereof being 
affixed to the doors of the houſe where the defendant 


dwells; or the doors of the pariſh church where he inha- 
dits, for the ſpace of half an hour in the time of divine 


ſervice ; or by publication in the church in time of divine 


ſervice ; or, as it hath been ſaid, by the tolling of a bell, 
or the ſounding of a trumpet, or the erecting of a banner. 
This being done, a certificate muſt be made of the pre- 
miſles, and the citation brought into court ; and if the 
party cited appear not, the plaintiffs proctor accuſeth his 
contumacy (he being firſt three times called) by the crier 
of the court), and in penalty of ſuch his contumacy re- 
queſteth that he may be excommunicate. Conſet 34. 
1 Ought. 49. 


But the citation muſt be ſerved at the door or outfide of- 


a man's houſe ; for the houſe may not be entred in ſuch 
caſe without his conſent, Lind. 87. Athon. 63. 

To this purpoſe, by the aforeſaid conſtitution of Otbo it 
is directed, that if the perſon to whom the citation is com- 


mitted ſhall not be able to find the party; he ſhall cauſe _ 


the letters to be publickly read and expounded, on the 


lord's day, or other ſolemn day, in the church of thar. 
place where he hath uſually dwelt, during the celebration 


of the maſs. 


Or publickly in the ſtreet (faith Athen), if he be hin- 


dred from entring the church : otherwiſe he ſhall read the 
citation in the church, and leave a copy thereof upon the 


altar: and the abſent perſon, by other ways means and 
cautions (if any occur) ſhall be cited, before he be pro- 


ay 


cecded againſt as contumacious, Athon, 65. — 
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proceſſes compulſary, to appear in the arch 


— 


Citation. 
In like manner, by a conſtitution of archbiſhop 1. 
pham; in certain cafes, they who cannot be perſonally 


cited, ſhall be cited at their houſe, if they have any at; 


which they can be ſafely cited; if they cannot be ſafely 
Cited at their houſe, then in the pariſh:chureh where ſuch 
houſe ſtandeth; or if they have no houſe, then in the 
cathedral church of the dioceſe, and alſo in the church of 
the pariſh where the offence was committed (if it can be 


' ſafely done). And in ſuch caſes, they ſhall be proceeded 


againſt in the ſame manner, as if they had been cited per- 


ſonally. Lind. 85. J 1 . 
Citing out of ile 5. By the ſame conſtitution, it is ordained, that all 


ordinary judges of the province do readily aſſiſt one ano- 
ther in making citations and executions, and in executing 
all lawful mandates. Ir por ohes: 
Yet by the ancient laws of the church, the metropoli- 
tan was forbidden to exerciſe judicial authority in the dio- 
ceſe of a comprovincial biſhop, unleſs in caſe of appeal or 
vacancy. And therefore when- archbiſhop Peccham ex- 
communicated. the biſhop of Hereford for reſiſting. this 
concurrent. power, and affirming againſt the archbiſhop 


» 


that he could not exerciſe any juriſdiction excluſive of the 
| biſhop within the biſhop's own dioceſe, nor take cogni- 
- Zance of cauſes there per querelam ; the archbiſhop de- 


fended his claim, not upon the common right of a metro- 
politan, but upon the peculiar privilege of the church of 
Canterbury, that the.church of Canterbury enjoyeth ſuch 
2 privilege, that the archbiſhop for the time being may 
and ought to hear cauſes ariſing within the dioceſes of his 


ſuffragans, and that in the firſt inſtance. Which privi- 


lege probably ſprung from the archbiſhops of Canterbury 
being legati nati to the pope. Gibſ. 1oo4. 
But now, by the ſtatute of the 23 Hen. 8. c. 9. intitled, 


The bill of citations ; Vbere great numbers of the king's 


ſubjefts, as well men, wives, ſervants, as other the king's ſub- 
jects, dwelling in divers dioceſes of this realm of England and 


audience, and 
other high courts of the archbiſhaps of this realm, far from and 
out of the dioceſe where they dwell ; and many times to anſwer , 


Wales, have been at many times called by RN and other 


to ſurmiſed and feigned cauſes, and ſuits of defamation, with- 


holding of tithes, and ſuch other like cauſes and matters, which 
haue been ſued more for . malice and for vexation than for any 
Juſt cauſe of ſuit ; and where certificate hath been made by the 
ſummoner, apparator, or any ſuch light literate perſon, that 
the party againſi whom any ſuch citation hath been mn ; 
5 : N at, 


Citation. 


bath been cited or ſummoned, and thereupon the ſams party ſo 
certified to be cited or ſummoned hath not appeared according 
to the certificate, the ſame party therefore hath been excommunt- 
cated, or at the leaft ſuſpended from all divine ſervice; and 
thereupon before that he or ſhe could be abſolved, hath been com- 
pelled, not only to pay the fees of the court whereunto he or ſhe 
was ſo called by citation or otber proceſs, amounting to the ſum 
of 28, or 20d at the leaſt ; but alſo to pay to the ſummoner, 
parator, or other light literate perſon by whom he or ſhe was 
a certified to be 2 of every mile being diſtant from 
the place where he or ſbe the | 
whereunto he or ſhe was ſo cited or ſummoned to appear, 24 ; 


ta the great charge and impoveriſhment of the king's ſubjefts, . 


and to the great occaſion of miſbehaviour and miſtiving of wives, 
women, and ſervants, and to the great impairment and dimi- 
nution of their good names and honeſtics : it is therefore enacted, 
that no manner of perſon ſhall be frem henceforth cited or ſum- 
moned or otherwiſe called to appear by himſelf or by any procurator, 
before any ordinary archdeacon commiſſary official or any other 
Judge ſpiritual, out of the dioceſe or peculiar juriſdiction where 
he ſhall be inhabiting at the time of awarding or going farth f 
the ſame citation or ſummons (except it ſhall be for any of the 
cauſes hereafter written, that ts to ſay, (1) for any ſpiritual 
offence or cauſe committed or omitted by the biſhop, archdeacon, 
commiſſary, official, or other perſon having ſpiritual juriſdic- 
tion, or being a ſpiritual judge, or by any other perſon within 
the dioceſe or other juriſdictian whereunto he ſhall be cited or 
otherwiſe lawfully called to appear and anſwer ; and (2) ex- 


cept af it ſhall be upon matter or cauſe of appeal, or for other 


lawful cauſe, wherein any party ſhall find himſelf grieved or 

wronged by the ordinary or judge of the dioceſe or juriſdiction, 

or by any of his ſubſtitutes officers or miniſters, after the matter 

or cauſe there firſt commenced and begun to be ſhewed unto the 

archbiſhop or biſhop or any other having peculiar juriſdiction, 

within whoſe province the _ or place peculiar is; or (3) 

in caſe that the biſhop or other immediate judge or ordinary 

dare not nor will not convent the party to be ſued before him; 

or (4) in caſe that the biſhop of the dioceſe or judge of the place, 

within whoſe juriſdiction or before whom the ſuit by this act 

ſhall be commenced and proſecuted, be party direfly or indirectiy 
to the matter or cauſe of the ſame ſuit ; or (5) in caſe that any 

biſhop, or any inferior judge, having under him juriſdiction in 

bis own right and title, or by commiſſion, make requeſt or in- 
flance to the archbiſhop biſhop or other ſuperiar ordinary or 
Judge, to take treat examine or determine the matter beforg him 
Vol. I, C © or 
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386 Citation 

ö or his ſubſtitutes, and that to be done in caſes only where the 
law civil or canon doth affirm execution of ſuch requeſt or inſtance 
of juriſdiction to be lawful or tolerable ;) upon pain of forfei- 
ture, to every perſon by any ordinary commiſſary official or ſub- 
Aitute by virtue of his office or at the ſuit of any perſon to be 
cited or otherwiſe ſummoned or called contrary to this act, of 
double damages and coſts, to be recovered by action of debt or 
upon the caſe, in any of the king's high courts, or in any other 
competent temporal court of record; and upon pam of forfeiture 
for every perſon ſo ſummoned cited or otherwiſe called as afore- 
ſaid to anſwer before any ſpiritual judge ont of the dioceſe or 
other juriſdiction where the ſaid perſon dwelleth, 101; half to 
the king, and half to him that will fue in any of the king's 
ſaid courts. 1. 1, 2, 3. et 

Provided always, that it ſhall be Iawful to every archbiſhop 
F this realm to cite any perſon inhabiting in any biſhop's dioceſe 
within his province, for cauſes of hereſy ;, if the biſhop or other 
ordinary immediate thereunto conſent, or do not his duty in pu- 
niſhment of the, ſame. ſ. 4. 

Provided alſo, that this ſhall not extend to the prerogative 0 
the archbiſhop of Canterbury, for calling any perſon vut 7 the 
* where he inhabiteth, for probate of any teſtament. 1. 5. 
| rovided alſo, that this act ſhall not be prejudicial to the 
| archbiſhop of York, for probate of teſtaments within his pro- 
| wince and juriſdiction, by reaſon of any prerogative, 1. 7. 


Far from and out of the dioceſe] By reaſon of this expreſ- 
fion in the preamble, it was doubted in the 6 Fa. whether 
the archbiſhop was not at liberty (notwithſtanding this 
act) to cite the inhabitants of London and other neigh- 
bouring places of the fame dioceſe, into his court of 
arches ; which would be no more a grievance to the ſub- 
ject, than the being cited into the conſiſtory of London; 
and could not properly be called a citing out of the dio- 
ceſe, ſince the court of arches is held within the dioceſe 
of London. But all the juſtices of the court of common 
pleas held, that the archbiſhop is reſtrained by this act 
from citing any inhabitants of London, befides his own 
peculiars ; becauſe the excuſing the ſubject from travel 
and charges was not the only benefit intended by it, but 
alſo the benefit of appeals ; and by dioceſe in this ftatute, 

was underſtood juriſdiction ; and, as to the language of 
the preamble, that the enacting parts of ſtatutes are in 
many caſes of larger extent than their preambles are. 
Gib/. 1005, | 
In the next reign, H. 9 Gar. in Gobbet's caſe, the like 
point came under conſideration again, and prohibition to 
f I the 
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Citation. 


che arches being prayed, the determination was as follows: 
17 ſaid, that he was informed by Dr Duck, chancel- 
or of London, that there hath been for long time a com- 
poſition between the biſhop of London and the archbiſhop 
of Canterbury, that if any ſuit be begun before the arch- 
biſhop, it ſhall always be permitted by the biſhop of Lon- 
don; fo that it is as it were a general licence, and fo not 
ſued there but with the biſhop's aſſent; and for that rea- 
ſon the archbiſhop never a any viſitation in London 
dioceſe. And hereupon the prohibition was denied. G:b/. 
1005. 

But in the caſe of Ford and Weldon, H. 15 & 16 C. 2. 
when the ſame compoſition was urged in the court of 
king's bench, againſt a prohibition to the arches, the 
court was divided: Hide chief juſtice, and Windham, 
erer the prohibition; and Twiſden and Keyling for it. 

gainſt the prohibition it was ſaid, that the arches is 
within the dioceſe of London, and that the compoſition 
amounts to a licence; and for the prohibition, that Lon- 
don is not within the juriſdiction of the arches, and that 
the compoſition is taken away by the ſtatute, inaſmuch 
as no agreement between ordinaries can prejudice the peo- 
ple, for whoſe benefit the ſtatute was made. Gibſ. 1005. 


T hat no manner of perſon ſhall be from henceforth cited] But 
if a man is cited out of his dioceſe, and appears, and ſen- 
tence is given, or if he ſubmits himſelf to the ſuit; he 
ſhall have no benefit by this ſtatute, nor will a prohibition 
be granted. Gibſ. 1006. Carth. 33. | 


Out of the dioceſe] And that, as it ſeemeth, whether the 
ſee be full or vacant. For in the 13 or 14 Ja. in the caſe 
of one Pickover, it was reſolved upon this ſtatute, that if 
a biſhoprick within the province of Canterbury be void, 
and ſo the juriſdiction be devolved to the metropolitan ; 
he muſt hold his court within the inferior dioceſe, for 
ſuch cauſes as were by the eccleſiaſtical law to be holden 
before the inferior ordinary ; and the prothonotaries ſaid, 
it had been ſo formerly reſolved. But a little before this, 
in the 11 Ja. the contrary was reſolved ; that is, where 
one was cited out of his dioceſe before the archbiſhop of 
Canterbury as guardian of the ſpiritualties, not only prohi- 
bition was denied; but it was further ſaid, that if he had 
been cited before him as metropolitan, it would have been 
granted upon this ſtatute, Gib. 1006. 


Or peculiar juriſdictian] That is, whether they be cited 
out of ſuch peculiar to the arches, or before the ordinary 
| CCA within 


Citation. 
within whoſe dioceſe the peculiar doth lie. And Coke 
ſaid, that if a man be ſued out of his dioceſe, yet if he be 
ſued within his own proper peculiar, he is not within this 
ſtatute. Gihſ. 1006. a | 

Where he ſhall be inhabiting] H. 8 Ja. an attorney in the 
king's bench was ſued in the arches for a legacy ; and, 
for that he inhabited in the dioceſe of Peterborough, pre- 
hibition was prayed and granted; becauſe tho? he remain- 


ed here in term time, he was properly inhabiting within 
the juriſdiction of the biſhop of Peterborough. Gib/. 1006. 


| 2 Brawnl. 12. 8 8 


But, T. 17 C. 2. when one was cited into the arch- 
deacon of Canterbury's court, for not coming to church 


at Biddenden in the county of Kent, and pleaded that he 


was an inhabitant in the dioceſe of Chicheſter, the court 
declared, that if a man be cited within the dioceſe, tho 


he be not an inhabitant there, but only comes there to 
trade or otherwiſe, yet this is not within the ſtatute; and 
that if it were otherwiſe, there might be offences commit- 
ted within the eccleſiaſtical law, which could not be pu- 
niſhed at all; for men would offend in one county, and 


then remove into another, and ſo eſcape with impunity, 


_ Gibſ. 1006. Hardr. 421. 


ut in the caſe of JYeficote and Harding, E. 15 C. 2. 


when the ſuit was for tithes in the dioceſe of Sarum, where 


they lay, and prohibition was obtained upon this ſtatute 


becauſe the defendant inhabited in London ; the court, 


upon notice that the-ſuit was for tithes, granted a con- 
fultation, and declared that that caſe was not within the 
ſtatute: tho* the contrary feems to have been agreed, T. 


9 Ja. in the caſe pf Jones and Boyer. Gibſ. 1006. 1 Lev, 


96. 2 Brownl. 27. 

T. 1 W. Wiaodward and Makepeace. Woodward, who 
lived in the dioceſe of Litchfield and Coventry, but occu- 
pied lands in the dioceſe of Peterborough,. was there taxed 
in reſpect of his land, as an inhabitant, towards a rate for 


- new caſting of the bells, and becauſe he refuſed to pay, 


was cited into the court of the biſhop of Peterborough, 
and libelled againſt for this matter. And by the court; 
this is not a citing out of the dioceſe, for he is an inhabi- 
tant where he occupies the land, as well as where he per- 
fonally reſides. 1 Salk, 164. | 

M. 11 W. Machin and Molton, In a declaration in 


attachment upon prohibition, the caſe was, that the plain- 


tiff lived in Nottingham within the province of York, 
and there ſubtracted tithes, and then removed into Lin- 
colnſhire 


Citation. 


colnſhire within the province of Canterbury. Afterwards 
he happened to go to York, and was ſued there in the 
court of the archbiſhop for the ſubtraction aforeſaid, and 
had a prohibition on the ſtatute for citing him out of his 
dioceſe. But at laſt, after debate, a conſultation was 
awarded, for that the ſubtraction of tithes is local, and 
by the ſtatute of the 32 H. 8. c. 7. mutt be ſued before 
the ordinary of that place where the wrong was done; 
otherwiſe in caſes tranſitory, where the action follows the 
perſon of the offender: And, as it was argued by the 
counſe], this is not citing out of his dioceſe within the 
ſtatute; becauſe the dioceſe where he lives hath not a 
Juriſdiction, and if he might not be cited in this caſe, the 
thing would be remedileſs and diſpuniſhable. So if a pe- 
culiar is in two dioceſes, and a man who dwells in one 
of the dioceſes in the peculiar, is cited to the court of the 
peculiar held in the other dioceſe ; this is not a citing out 
of the dioceſe, becauſe it is within the peculiar. 2 Salk. 


549: L. Raym. 452. 534. : 

T. 5 An. Wilnett and Llyd. A difference in this caſe 
was taken by Holt chief juſtice, che ma of another 
dioceſe is taken flagranti delifto : He ſaid ; where the party 
goes into another dioceſe, and is commorant there, and 
comes back caſually into the firſt dioceſe, in ſuch caſe 
the citation cannot be good; for ſuppoſe a man comes 
caſually into the dioceſe of London, and commits a crime 
there, and then goes back to the dioceſe where he dwells, 
and then caſually comes to London again, it ſeemeth that 
he cannot be here cited; but if he had been cited before 
he left London, then that would be flagranti delicto, 
Holt's Rep. 605. | 


Immediate judge or ordinary dare not, nor will not, conven! 
the party] In archbiſhop Parker's regiſter, we find the 
archbiſhop to have put benefices in another dioceſe under 
ſequeſtration, by reaſon of the negligence of the ordinary; 
but this is an act only of voluntary juriſdiction. And 
before the reformation, we find the archbiſhop requiring 
biſhops to proceed againſt particular perſons in their dio- 
ceſes, or ſhew cauſe why himſelf ſhould not proceed, 
Gib. 1007. 


Be party] If the cauſe be begun before the archbiſhop, 
tho? the biſhop or other judge (who was party in the cauſe) 
dieth whilſt it is depending, and fo the occaſion ceaſeth 
upon which it was 'firſt brought before the archbiſhop ; 


D 


yet he being in poſſeſſion of it, it ſhall not be removed. 
G1b/.. 1007, 
Cc 3 Made 


Citation. 

Male requeſt or inflance to the archbiſhop] M. 19 C. 2. 
in the caſe of Bolton and Bolton, prohibition was prayed 
to the arches, for citing out of the dioceſe of Worceſter, 
and day given to ſhew cauſe. At the day, the plaintiff in 
the arches ſhewed letters of requeſt from' the biſhop of 
Worceſter; to which it was objected, that this ought not 
to come in upon motion, but ought to be pleaded ; for 
the ſtatute ſays, they ſhall only be admitted where the 
civil or canon law doth allow ; and therefore it is a mat- 
ter proper to be argued, that the court may be informed 
by civilians, whether the law allows it or not in the pre- 
ſent caſe, But prohibition was denied, in the king's 
bench, and in the exchequer ; in both which courts, it 
was held ſufficient to exhibit the letters of requeſt upon 
motion, without putting the party to plead. Alſo it hath 
been ruled, upon this ſtatute, that the archdeacon cannot 
ſend a cauſe depending before him, immediately into the 
arches ; for that he hath no power to appoint another 
court, but only to remit his own court, and to leave it 
to the next : For ſince his power was derived from the 
biſhop, to whom he is ſubordinate ; he muſt yield it to 
him, of whom he received it. Gihſ. 1007, 1 Lev, 225. 


In caſes only where the law civil or canon doth affirm execu- 
tion of ſuch requeſt or inſtance juriſdiction to be Jawful) It 
was held by the civilians, in the caſe of Jones and Jones, 
T. 9 Ja. that it was abſolutely in the power of the ordi- 
nary to ſend any cauſe to the archbiſhop at his will, with- 
out aſſigning any ſpecial reaſon z for which they cited the 
authority of divers canonifts, But Hobart, (and, as it 
ſeemeth, the court) ſaid, that to expound the ſtatute 
thus, to wit, that the ordinary may at his will and plea- 
ſure ſend the ſubject from one end of the kingdom to 
another without cauſe, was both againſt the letter of the 
ſtatute, and did utterly elude it ; that the purpoſe of the 
law was, to provide for the eaſe of the ſubject more than 
for the juriſdiction of the ordinary, which appears, in that 
there is action given to the ſubject and penalty to the king 
for the vexation, but none to the ordinary ; and that this 
very clauſe ſays, it is to be done in caſes only which the 
civil or canon law alloweth; which would be a vain re- 
ſtriction, if it were left as general as before, that is, if it 
were lawful or tolerable in all caſes, without cauſe. Gib /. 
_ Hab. 185. 2 Brownl. 27. 

or cauſes of hereſy] In the caſe of Pelling and Whi/ton, 
H. 8 An. which was a cauſe of hereſy, Dr Pelling 2 
peale 


Citation. 


ed to the delegates from a refuſal on the part of the 
dean of the arches, to cite Mr Whiſton before him, up- 
on letters of requeſt from Dr Harwood, commiſſary of the 
exempt and peculiar juriſdiction of the dean and chapter 
of St Paul's. The ground of the dean's refuſal was, that 
letters of requeſt from Dr Harwood did not lie before 
him, becauſe in a caſe of hereſy the biſhop of the dioceſe 
hath 1 in places otherwiſe exempt within his 
dioceſe; and notwithſtanding the ſtatute of citations, an 
heretick may be cited to appear before him upon letters 
of requeſt from the judge of the peculiar ; hereſy being 
none of the five cafes, in which a perſon may be cited 
out of the dioceſe or peculiar juriſdiction, within which 


he dwells. Gib/. 1007. Compns. 199. 
For probate of any teſtament] In Hughes's caſe, M. 11 Fa. 


where one who dwelt in Somerſetſhire had made his will, 
and his executors were libelled againſt in the arches; it 
was faid by juſtice Warburton to have been agreed by all 
the juſtices, that the exception in this ſtatute doth only 
extend to probate of wills; and prohibition was awarded, 
| os 1007. Godb. 214. 

ut in the 24 & 25 C. 2. where one was cited out of 
the dioceſe, to anſwer a ſuit for a legacy, into the prero- 
gative where the will had been proved ; prohibition was 
denied : becauſe there the executor muſt give account 
and be diſcharged, 1 Ventr. 233. 

And by Holt chief juſtice, in the cafe of /ach:in and 
Molton, E. 11 V. If a will be proved in the prerogative 
court of Canterbury, a ſuit upon it for a legacy muſt be 
in the arches, which is the provincial court, tho' the party 
lives in another dioceſe. L. Raym. 453. 

And in the caſe of Edgworth and Smallridge, M. 3 G. 2. 
where the caſe was, that a prohibition was prayed to a 
ſuit for a legacy in the arches againſt the executor, for 
that he was cited out of his dioceſe, and it appeared that 
the teſtator having bona notabilia in ſeveral dioceſes, his 
will was proved in the prerogative court of Canterbury ; 
for the defendant it was inſiſted, that the exception of the 
3 of wills draws after it neceſſarily an exception of 

uits ariſing upon ſuch wills proved; that the C:atute is 
an affirmance of the canon law ; that by the canon law, 
a will cannot be proved in the arches, nor can legacies 
be ſued for in the prerogative court, which is a point 
miſtaken by the reporters, who ſay the legacy muſt be 
ſued for where the will is proved; both the prerogative 
| C0 4 and 


Citation; 

and the arches are within the archbiſhop's juriſdiction; 
and jf the legatee is not ſuffered to ſue in the arches, 
he can ſue no where. And the court denied the prohibi- 
tion, Fitz-Gib. 110. l | | 

Where two are executors and one of them lives in the 
dioceſe of London, and the other in one of the peculiars 
of the arches; the ſuit againſt them, as executors ſhall 
be in the arches. Gibſ. 1005. 


By Can. 94. No dean of the arches, nor official of the 
arehbiſbop's conſiſtory, nor any judge of the audience, 2 in 
his own name, or in the name of the archbiſhop, either ex of- 
ficio or at the inſtance of any party, originally cite ſummon wr 
any way compel, or procure to be cited ſummoned or compelled, 
any perſon which dwelleth not within the particular dioceſe or 
peculiar of the ſaid archbiſhop, to appear before him or any ef 
them, for any cauſe or matter whatſoever belonging to eccleſiaſii- 
cal cagnixance, without the licence of the dioceſan firſt had and 


obtained in that behalf, other than in ſuch particular caſes 


only as are expreſsly excepted and reſerved in and by a flatute 
23 H. 8. c. 9. And if any of the ſaid judges. ſhall offend 
herein, he fhail for every ſuch offence be ſuſpended "7g the 
exerciſe of his office for the ſpace of three whole months. 

By the ancient canon law, the archbiſhop of Canter- 
bury, altho' not as archbiſhop, yet as legate of the pope, 
had a right to cite perſons out of any dioceſe before him 


in his court of audience, originally, as well as upon ap- 


peal. Gibſ. 1008. 


6. The return of the citation is either perſonally in 
court by him who executed the ſame, who certifieth and 


maketh oath how and in what manner the defendant was 


cited; or elſe it is by authentic certificate, which is a 
kind of ſolemn writing, drawn or confirmed by ſome pub- 
lick authority, and ought chiefly to contain the name of 
the mandatory or perſon to whom it is directed; and the 
name of the judge who directed the ſame, with his pro- 
per ſtyle and title; likewiſe the day and place in which 
the defendant was cited, and the cauſes for which he is 


cited; in teſtimony whereof, ſome authentical ſeal ought 


to be put to it, of ſome archdeacon, official, commiſſa- 

ry, or rural dean ; and it ought to expreſs that they ſet 

their ſeal thereunto, at the ſpecial inſtigation and requeſt 

of the mandatory. To all which certificates, in all cauſes, 

as much credit is given, as if the mandatory had perſo- 

nally made oath of the execution thereof, 2 85 
0 | 


4 
But 
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But theſe authentic certificates are now but ſeldom 
uſed, unleſs where the mandatory by reaſon of the di- 
ſtance cannot conveniently appear to make oath, Conſet 
28. 1 Ought. 50, 51. 

Concerning this return of the citation, it is ordained 
by the aforeſaid conſtitution of Otho, that the perſon by 
whom the citation ſhall be executed, ſhall not omit to certify 
to the judge, what he ſhall have done in the execution 
thereof. 

* by the aforeſaid conſtitution of Othobon : He to 
whom the citation ſhall be committed, when he hath faithfully 
executed the ſame, ſhall make certificate thereof, according to 
the form of Otho's conſtitution rarh e, otherwiſe no credit 
ball be given to a citation which ſhall appear to have been 
otherwiſe made, nor ſhall any proceſs be directed thereupon for 
the perſon ſo ſaid to be cited. 

And by a conſtitution of archbiſhop Peccham : J/here- 
as ſome rural deans are defamed for diabolical craft in citations, 
ſelling certificates thereof for money to fraudulent men, when 
no notice of the citation is given to the party concerned, either 
before making the certificate or afterwards, and ſo the innocent 
is condemned; for the cure of this we do ordain, that no certi- 
ficate ſhall be delivered to any perſon, nor otherwiſe granted 
under the ſeal of a rural dean, until the ſame ſhall have been 


publickly read upon ſome ſolemn day, during the ſelemnities of 
the maſs, in the church where the perſon cited dwelleth or hath 


his moſt uſual abode ; adding moreover, that the perſon cited 
ſhall have ſufficient ſpace allowed to him, that he may conve- 
niently appear at the time and place appointed : and if in fome 
caſes they are ſo ſtraitned for time, that there is no room for 
delay; then the citation being firſt publickly made before wit- 
neſſes, the certificate ſhall be given in the church or in ſome 
publick place _ credible witneſſes ; ſo as that the day of the 
citation, and the place where, ſhall be expreſſed in the certifi- 
cate, And in no wiſe fhall the certificate be made before the 
citation. And the deans rural ſpall make oath for their faith- 
ful performance heresf, in the epiſcopal ſynod every year. 
Lindw. 81. 

Until the ſame ſhall have been publickly read] That is, 
the certificate; which ought to contain the tenor of 


the mandate, and the form and manner of the execution 


thereof, Lind. 82. 


© Upon ſome ſolemn day] That is, ſome ſunday or holiday, 
ind, 81, 


During 


39 


Fee, 


Citation. 
During the ſolemnities of the maſs] Immediately after the 
offertory. Lind. 8 I. 


In the church where the perſon cited dwelleth] Or parochial 
chapel. Lind. 81. 


That there is no room for delay] That is, for delaying the 


certificate till the next high maſs. Lind. 82. 


Or in ſome publict place] Which may be nearer than the 
church ; as in a market or fair, or other place of publick 
concourſe. Lind. 83. 


In the epiſcopal ſynod every year] Lindwood ſuppoſeth the 
reaſon of this might be, that new deans were yearly elec- 
ted: however the canon ſuppoſeth, that the biſhop every 
year held his ſynod. Fohn/. Pecch. 

7. By the aforeſaid ſtatute of the 23 H. 8. c. . No 
archbiſhop, nor biſhop, ordinary, official, commiſſary, or 
any other ſubſtitute or miniſter of any of the ſaid arch. 
biſhops, biſhops, archdeacons or other having any ſpiritual 
juriſdiction, ſhall demand or take of any of the king's 
ſubjects, any ſum of money for the ſeal of any citation 
to be awarded or obtained, than only 3d; upon the 
pains and penalties before limited in this act, to be in 
like form recovered as is aforeſaid. /. 6. 

Other fees relating to the ſame (excluſive of the ſtamp 
duties) are to be regulated according to the particular 
cuſtoms of the ſeveral places, 


Clerk of the pariſh. See Pariſh Clerk. 
Cluniacks. See Monaſteries. | 


——_— 2 


Ar a Ly 2 4-224 


I N cafes of any habitual diſtemper of the mind, where- 
by the incumbent is rendred uncapable of the admi- 
niſtration of his cure, ſuch as frenzy, lunacy, and the 
like; the laws of the church have provided coadjutors. 
Of theſe there are many inſtances in the eccleſiaſtical 


records, both before and ſince the reformation; and we 


find them given generally to parochial miniſters (as molt 
numerous), but ſometimes alſo to deans, archdeacons, 
prebendaries, and the like; and no doubt they may be 

Os glwen; 


. . oc a> oa. o- 


| Coadjutoꝛ. 
given, in ſuch circumſtances, at the diſcretion of the or- 
dinary, to any eccleſiaſtical perſon, having eccleſiaſtical 
cure and revenue. Gibſ. gor. | 

The powers conveyed are firſt, in general terms, the 
office of a coadjutor ; and then, in particular, the look- 
ing after the cure, and receiving of the profits, and the 
diſcharging of the burdens ; with an obligation to be ac- 
countable to the ordinary, when called upon. But the 
article of looking after the cure ſeemeth to be a late 
clauſe ; there being no more in the ancient appointments 
of this kind, even fince the reformation, than the admi- 
nitration of the revenues; which therefore exactly an- 
ſwers to the powers which were given to the coadjutors 
of biſhops, who were appointed only to take care of the 
temporalties. And as there, the ſpiritual part was com- 
mitted by the metropolitan to a biſhop ſuffragan; ſo here 
it was committed by the dioceſan to a curate duly li- 
cenſed. Not but the office of coadjutor to an incumbent 
was always committed to a clergyman ; who therefore, if 
not engaged in another cure, might be content to take 
upon him the ſpiritual part alſo, and have it accordingly 
committed to him by the biſhop : but this was no part of 
the office of a coadjutor, as ſuch ; which, in the caſe of 
preſbyters as well as biſhops, did anciently relate to the 
temporalties only. Gib). 901, 2. 

In the reign of queen Elizabeth, the court of wards 
had taken upon them to commit the perſon and revenues 
of a lunatick incumbent, to a layman who was his near 
relation, Againſt this, archbiſhop Whitgift objected, as 
an incroachment upon the eccleſiaſtical juriſdiction; and 
proved the charge by divers teſtimonies (to which many 
more might have been added) out of the records of Can- 
terbury and London; whereby it appeared, that this had 
always been a care belonging to the governors of the 
church. And the perſon to whom the cuſtody had been 
committed, being cited to anſwer the allegations of the 
archbiſhop, and alledging nothing to the contrary, the 
court thereupon made the following declaration: This 
* court hath not any power or juriſdiction, to intermed- 
edle or commit the ſpiritual or eccleſiaſtical livings or 
* poſſeſſions of any ſpiritual perſon that is lunatick or 
non compos mentis; but the fame reſteth in the eccle- 
ſiaſtical magiſtrates, to appoint and diſpoſe, as ſor- 
* merly hath been accuſtomed. But for his moveable 
goods, and temporal poſſeſſions, the court will further 
* conſider thereof, and give ſuch order as therein ſhall 


« apper- 
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396 Coadjutoz. 


« appertain.“ In purſuance of which declaration, the 
archbiſhop committed the adminiſtration of the ſpiri- 
tual revenues to a clergyman, under the ſtyle of co- 
adjutor ; and did afterwards, by a ſeparate inſtrument, 
commit the cuſtody of the lunatick to the perſon who 


had been appointed for the whole care by the court of 
wards, - Gibſ. 902. 


Codicil. See ({lills. 
Collation. See Benefice. 


Colleges. 

Colleges, Jay I 8 colleges in the univerſity are lay corpo- 
corporations, rations, altho' the members of the college may be 
all ſpiritual. 2 Salk. 672. | 

But the dean and chapter of Chriſt-church in Oxford 

is a ſpiritual, and not a lay body. Bunb. 209. 
— — 2. The univerſities from time to time have had ample 
to the univerſi- privileges granted to them by ſundry charters of the kings 
—— of * Particularly, Fro: Aeris charters — 
| . to the univerſity of Oxford, by king John, king 
enry the third, king Edward the firſt, and king Ed- 
ward the third ; with power of coercion of the contuma- 
cious, by impriſonment and expulſion ; and alſo by the 
cenſures of excommunication, indulged to them by the 
popes of Rome (eſpecially Innocent the fourth), and by 
the archbiſhops of Canterbury the popes legates. The 
univerſity of Cambridge had the like privileges granted to 
them of ancient time; but maſt of their old charters were 
Joſt in the wars of king Henry the third, or periſhed in 
the burning of the town in the time of king Richard the 
ſecond. Which king renewed or granted further privi- 
leges to both the univerſities; as did alſo divers other ſuc- 
ceeding princes of this realm, Duck 347, 8. 

But divers of the powers and juriſdictions ſo granted 

to the univerſities being in law not grantable by charter, 
therefore it was enacted by the ſtatute of the 13 Eliz. 
c. 29. as followeth : 

For the great love and favour that the queen's moſt excellent 
majejly beareth towards her highneſs's univerſities of Oxford 
and Cambridge, and for the great zeal and care that the * 

and 


| Colleges, 
and commons of this preſent parliament have for the maintenance 
of good and godly literature, and the virtuous education of youth 
within either of the ſaid univerſities; and to the intent that 
the antient privileges liberties and franchiſes of either of the 
ſaid univerſities, heretofore granted ratified and confirmed by 
the queen highneſs and her moſt noble progenitors, may be 
had in greater eſtimation, and be of the greater force and 
firength, for the better increaſe of learning, and the further 
ſuppreſſing of vice; it 1s enacted, that the right honourable 
Robert earl of Leiceſter, now chancellor of the ſaid univer- 
ſity of Oxford, and his ſucceſſors for ever, and the maſters 
and ſcholars of the ſame univerſity of Oxford for the time be- 
ing, ſhall be incorporated and have perpetual ſucceſſion, by the 
name of the From, © maſters and ſcholars of the univerſity of 
Oxford; and likewiſe that the right honourable Sir William 
Cecil, knight, baron of Burgley, now chancellor of the ſaid 
univerſity of Cambridge, and his ſucceſſors for ever, and the 
maſters and ſcholars of the ſame univerſity of Cambridge for 
the time being, ſhall be incorporated and have perpetual ſucceſ- 
fron, by the name of the chancellor maſters and ſcholars of the 


univerſity of Cambridge. 


And the letters patents of the queen's highneſs moſt noble fa- 
ther king Henry the eighth, made and granted to the chancel- 
bor and ſcholars of the ſaid univerſity of Oxford, bearing date 
the firſt day of April in the fourteenth year of his-reign ; and 
the letters patents of the queen's majeſty that now is, made 
and granted unto the chancellor maſters and ſcholars of the 
uni ver ſity of Cambridge, bearing date the twenty ſixth day of 
April in the third year of her reign ; and alſo all other letters 
patents by any of the progenitors or predeceſſors of our ſaid 
ſovereign lady, made to either of the ſaid corporated bodies ſe- 
verally, or to any of their predeceſſors, of either of the ſaid 
univerſities, by whatſoever name or names the ſaid chancellor 
maſters and ſcholars of either of the ſaid univerſities, in any of 
the ſaid letters patents have been heretofore named, ſhall 
from henceforth be good effeftual and available in the law, 
to all intents conſtructions and purpoſes, to the foreſaid now 
chancellor maſters and ſcholars of either of the ſaid univerſities, 
and to their ſucceſſors for evermore, after and according to 
the- form words ſentences and true meaning of every of the ſame 
letters patents, as amply fully and largely, as if the ſame let- 
ters patents were recited verbatim in this preſent att of par- 
liament, | 

And the chancellor maſters and ſcholars of either of the ſaid 
uni verſities, ſeverally, and their ſucceſſors for ever, by the ſame 
name of chancellor maſters and ſcholars of either of the ſaid 


univerſities 
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uni verſities 4 Oxford and Cambridge, ſhall and may ſevs- 
rally have hold poſſeſs enjoy and uſe, to them and to their 
ſucceſſors for evermore, all manner of manors, lordſbipt, recs 
#ories, 'parſonages, lands, tenements, rents, ſervices, annuities, 
advowſons 'of churches, poſſeſſions, penſions, portions, and he- 
reditaments, and all manner of liberties, franchiſes, immuni- 
Ties, quietances, and privileges, view of frankpledge, law days, 
and other things whatſoever they be, which either of the ſaid 
corporated bodies of either of the | ſaid univerſities had held 
occupied or enjoyed, or of right ought to have had uſed oc- 
cupied and enjoyed, at any time before the making of this act, 
according to the true intent and meaning, as -well of the ſaid 
letters patents made by the ſaid noble prince king Henry the 
eighth, and granted to the chancellor and ſcholars of the uni- 
verſity of Oxford, bearing date as is aforeſaid ; as 7 the let- 
ters patents of the queen's majeſly, made and granted unto the 
chancellor, maſters and ſcholars of the uni verſity of Cambridge, 


Bearing date as aforeſaid; and according to the true intent and 
| 4 7 8 


meaning of all t 


e other aforeſaid letters patents whatſoever ; 
and the ſame are hereby confirmed. to them. 

Provided, that this act ſhall not extend to the prejudice or 
hurt of the liberties and privileges of right belonging to the mayor 
bailiffs and burgeſſes of the town of Cambridge and city of 
Oxford; bit that they the ſaid mayor bailiffs and burgeſſes, 
and every of them, and their ſucceſſors, ſhall be and continue 
free, in ſuch ſort and degree, and enjoy ſuch liberties freedoms 
and immunities, as they lawfully might have done before the 


mating of this att, 


By which bleſſed a& (as lord Coke calls it), all the 
courts, franchiſes, privileges, and immunities mentioned 


in any letters patents, to either of the ſaid univerſities, 


that they might proſper in their m_ with quietneſs, are 


' eſtabliſhed and made good and effectual in the law; 
_ apainſt any quo warranto, ſcire facias, or other ſuits, or 


Juriſdiction 
where one of the 
rties is a mem - 
of the univer- 
fity, 


any quarrel, concealment, or other oppoſition whatſo- 
ever. 4 Inſt. 227. Hale's Hifl. Com. Law. 33. 

3. But they have no juriſdiction unleſs the plaintiff or 
defendant is a ſcholar or ſervant of the univerſity, or of 
ſome college; but if either of them is a ſcholar, it is then 
a matter within their juriſdiction : but yet, if either of 


them is entered into a college by colluſion, to avoid a 


ſuit in the king's bench, or to excuſe himſelf from town 
offices, his privilege ſhall not be allowed, | 
Thus in the caſe of the city of Oxford, M. 1 M. On 


an action of debt againſt the defendant, a townſman in 


Oxford, for refuſing to execute an office in the corpora- 
tion; it was inoved, that he being a ſervant to Dr Iriſh, 
might 


Colleges. 


might have the privilege of the univerſity; and a charter 
was produced, by which it was granted, that the mem- 
bers and ſervants of the univerſity ſhould be ſued in the 
vicechancellor's court, and not elſewhere ; and a certifi- 
cate from the chancellor, directed to the chief juſtice, 
that the defendant was matriculated and regiſtred in the 
univerſity : But it appearing to the court, that this was 
done two days and no more before he was choſen to this 
office, and that he was a painter by trade, and had lived 
ſeveral years in the corporation, and no ſervant attending 
Dr Iriſh, the privilege of the univerſity was not allowed. 


2 Ventr. 106. 


T. 3 Car. Wilcocks and Bradell. Prohibition, by Wil- 
cocks againſt Jane Bradell the wife of John Bradell, prin- 


cipal of St Mary-Hall in Oxford, and Chriſtian the 


daughter of the ſaid John Bradell, to ſtay their ſuits in 


the vicechancellor's court of Oxford: for that whereas 


Jane Bradell had libelled againſt him in the vicechancel- 
lor's court of Oxford, for calling her .bawd and old bated 
(which is termed the action of injury); and Chriſtian the 
daughter had libelled againſt him for theſe words 2 
whore and jade, and that he did ſtrike her. For ſtaying 
of theſe ſuits, ſentence being given againſt him in both, 
Wilcocks prays to have prohibitions. And now the agent 
for the univerſity moved for a conſultation; and ſnewed 
the charters of the univerſity in the 14 R. 2. and 14 H. 8. 
whereby is granted unto them, that they may inquire of 
all treſpaſſes, injuries, and of all pleas and quarrels, and 
of all other crimes and matters (except pleas of frankte- 
nement), where a ſcholar or their ſervants or miniſters is 
one of the parties, and that they ſhall haye cognizance 
and correCtion thereof, according to their ſtatutes and 
cuſtoms, or according to the law of England, at the 
diſcretion of the chancellor ; ſo as the juſtices of the 
king's bench or of the common bench, or juſtices' of 
aſſize, ſe non intromittant ; and if the ſame juſtices ſhall 
take in hand to inquire, or in any wiſe to take cogni- 
zance or intromit, then upon certificate or notification 
of the chancellor of the univerſity or his commiſſary, 
they ſhall ſuperſede ſuch inquiry or cognizance, and ſhall 
not put the party to anſwer before them, but the ſaid 
party ſhall be corrected and puniſhed before the chancel- 
lor or his commiſſary only, in form aforeſaid ; and that 
theſe charters were confirmed by act of parliament in 
the 13 Elix. And becauſe Wilcocks was a ſcholar, and 
maſter of arts of the ſaid univerſity, it was prayed that 

the 
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the cauſe might be remanded. And it was much de. 


bated at the bar and bench, for that the parties were wo- 


men, which were not any perſons privileged there; and 
the defendant, who is the ſcholar, doth not defire that 


privilege, but would oppoſe it, and prayeth theſe prohi- 


bitions. But the court agreed, foraſmuch as the char- 
ters are, that the univerſity ſhall have cognizance of 
thoſe pleas, where one of the parties is a ſcholar, 
and ſo the plaintiffs being thereby inforced to ſue 
there, therefore the cauſe ſhould be remanded. Cr, 


Car. 73. 


But if an action be brought againſt a ſcholar and ano- 
ther who is not one; in this caſe the ſcholar (another be- 
ing joined with him) ſhall not have the privilege or be- 


nefit of the charter. As in the caſe of J/hite againſt Wil- 


liam and Robert Lowgher, 18 & 19 El. William Lowgher 
appeared and anſwered, but Robert Lowgher claimed the 
privilege of the univerſity of Oxford. But becauſe the 


ſaid Robert was joined with William in the bill, who 


was not ſubject to the ſame juriſdiction, therefore the 


court ordered proceſs to be awarded againſt him, to ſhew 


Extendeth not 


other cauſe why he ſhould not anſwer. Cary 79. 

4. M. 3 Gar. Halley's caſe, In the common pleas. 
Ejectment, upon a leale of a meſſuage in Oxford. The 
defendant, being principal of Glouceſter Hall in Oxford, 
pretended, that he being a ſcholar in Oxford, and a pri- 
vileged perſon, ought to be ſued before the vicechancellor 
in Oxford according to their courſe of proceedings there, 


according to the cuſtom of the univerſity, and according 


to the charters of Rich. 2. and Hen. 8. confirmed by par- 
liament. Wherefore he prayed that there might be a 
ſtay of proceedings in this court ; and ſhewed their char- 
ters, that they had cognizance of all ſuits, contracts, co- 
venants, quarrels, except concerning freehold; and this 
being a perſonal action, they ought to have cognizancc 
thereof. And for the univerſity was ſhewed an ancient 


record in this court, in the 22 Ed. 1. where a plea of 


covenant was brought in the court of the vicechancellor 
of the univerſity of Oxford, by reaſon of a contract made 
before that time, wherein was granted unto them, that 
they ſhould have cognizance of all actions perſonal and 
contracts; and this covenant in queſtion was, that he 
ſhould enjoy ſuch an houſe in Oxford for a year ; and 


. becauſe this court of the common pleas had granted a 


a prohibition to ſtay the proceedings in the ſaid ſuit, 
being begun in the court chriſtian before the 1 96 
: ce] 73 


* 
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cellor, the record mentioned, that upon the ſhewing of 
this charter, it appearing, that the action was brought 
only upon a contract, and not for the houſes, therefore a 
conſultation was granted. And ſo it was prayed here, 
becauſe this action was but perſonal, that they might 
have cognizance thereof. But all the court denied it, 
and affirmed, that the vicechancellor had not any ju- 
riſdiction, nor might hold plea thereof; for in this ac- 
tion he ſhall recover poſteſſion, and ſhall have an habere 
facias poſſeſſionem, and thereby he that hath a freehold 
may be put out of poſſeſſion : and it is not like the re- 
cord ſhewn ; for there it is only an action of covenant, 
wherein the plaintiff ſhall recover damages only, and 
therefore reaſon to grant a procedendo there ; but here 
he ſhall recover poſſeſſion, and therefore by their own 
rules they ought not to hold cognizance, nor have liberty 
to proceed in this caſe, Note, that by this ancient 
record it appeareth what are the privileges [it ſhould 
rather be ſaid, what were then the privileges] of the ſaid 
univerſity, and the juriſdiction of this court to grant a 
prohibition where they proceed in court chriſtian in pre- 


judice of the common law, without reſorting to the chan- 


cery, Cro. Car. 87. 

H. 35 & 36 Car. 2. In the chancery: Stephens and 
Berry. The plaintiff exhibits his bill, to be relieved 
touching ſome lands in Cornwall; and the defendant, 
being head of Exeter college in Oxford, pleads the pri- 
vilege of the univerſity, and that he ought to be ſued in 
the vicechancellor's court in Oxford only. But his plea 
was overruled: for that matters of freehold are excepted 
out of the patent to the univerſity; and their court can 
at beſt have but a lame juriſdiction as to lands in Corn- 
wall. 1 Vern. 212. | | 

H. 35 & 36 C. 2. Draper and Crowther. A bill was 
brought ſetting forth a contract under ſeal with the 
defendant, for making a leaſe of certain lands in Mid- 
dleſex, and to have execution of the agreement. The 
defendant pleaded the privileges of the univerſity, to 
proceed in all quarrels in law and equity, except con- 
cerning freehold ; and concluded to the juriſdiction of 
the court. But lord keeper Guilford overruled the plea 
becauſe in this caſe the univerſity cannot ſequeſter lands 
in Middleſex, and ſo can give no remedy : and the car- 
rying this agreement into execution toucheth the frees 
hold. 2 Ventr. 362. | 


Vor. I. D d | T. 12 An. 
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Whether the 
' King's courts 


may interfere, 
where a viſiter is 


ſpecially appoint» 
cd, 


Colleges. 
T. 12 An. Aldrich and Stratford. A bill in chancery 
being brought, for a diſcovery of the perſonal eſtate of 
Dr Aldrich deceaſed, and an injunction granted there- 
upon; the univerſity of Oxford claimed cognizance of 
the cauſe, for that both plaintiff and defendant were ſcho- 
lars of the univerſity. Upon hearing counſel ſeveral 
times, and view of chatters, and the ſtatute of the 13 
El. and precedents, Harcourt lord chancellor ordered the 
bill to be diſmiſſed, and allowed an excluſive cognizance 
in equity, touching chattels, to the univerſity. Vin. Uni- 


verſity. K. 13 | | 
CT: > OF» Philips and Bury, The plaintiff brings 
an ejectment againſt the defendant for the rectory houſe 
of Exeter college in Oxford, and declares upon a de- 
Miſe to him by John Painter, being now made reCtor, 
upon the deprivation of Dr Bury. Upon the general 
iflue pleaded, the jury find a ſpecial verdict. They find 
that Exeter college in Oxford (to the rectors and ſcholars 
of which the rectory houſe appertaineth) was founded by 
Walter Stapleton biſhop of Exeter, for a rector and a 
certain number of fellows: That the rector and fellows 
afe à body politick, incorporated by letters patent of 
gen Elizabeth, by the name of rector and fellows of 
xeter college in Oxford : They alſo find divers ſtatutes 
of the college; they find one which appoints the biſhop 
of Exeter and his ſucceſſors to be viſitors, but that he 
ought not to viſit ex officio but once in five years (unleſs 
he be requeſted by the rector and four of the ſeven ſenior 
arte and that this viſitation ought not to continue 
onger than three days; they find alfo another ſtatute, 
Which enables the viſitor to deprive the rector, if he ob- 
tain the concurrent aſſent of the ſeven ſenior fellows, 
in caſe the rector miſbehave himſelf; they find another 
ſtatute which enables the rector to deprive any of the 
fellows for incontinency or other offences there ſpecified : 
The jury find further, that the defendant Dr Bury was 
made rector of Exeter college in the year 1689: That 
he, upon the 16th of October in that year deprived Mr 
ohn Colmer, one of the fellows, for incontinency : 
hat John Colmer entred his appeal with the biſhop of 
Exeter, viſitor of the college; who, after having heard 
his appeal, ſent his chancellor in March 1690 with him 
to the college to reſtore him: That the rector and the 
ſeven ſenior fellows denied to give him adraittance : They 
find, that the biſhop of Exeter iſſued his citation, for 
appointing a viſitation the 16th of June following ; which 
N 4 Citation 


; Colleges. 


citation was ſerved upon the defendant, then rector, by 


Webber: That the biſhop upon the 16th came to the 
college, where he found the gates of the college ſhut 
againſt him, ſo that he could not obtain admiſſion : That 
the biſhop then and there adminiſtred an oath to Web- 
ber, concerning the fervice of the citation: They find, 
that upon the 20th of July in the ſame year, the biſhop 
iſſued another eitation for appointing a viſitation to be 
held the 24th following: They find, that upon the 24th 
the biſhop held a viſitation : That upon the 2 5th he ſuſ- 
_ hve of the ſeven ſenior fellows for contumacy : 

hat upon the 26th, with the conſent of the then ſeven 
ſenior ſellows, he deprived the defendant then rector for 
contumacy : That Mr Painter was then made rector, and 
entred in the premiſſes, and demiſed to Philips the plain- 
tiff for a term of years, who entred; and that the defen- 
dant entred upon him, and that the plaintiff brought this 
ejectment. After ſeveral arguments at the bar in this 
caſe, the court of king's bench were divided in opinion; 
the three puiſne judges, Gregory, Giles Eyre, and Sa- 
muel Eyre, were of opinion that judgment ought ta be 
given for the defendant; Holt chief juſtice, on the con- 
trary, held that it ought to be given for the plaintiff. 
The principal and leading point in this caſe was, whether 
the court of king's bench had any juriſdiction to examine 
into the proceedings of the viſitor of the college, and to 
give relief to the party oppreſſed by them. The three 
judges who argued for the defendant, reſolved, that to 
the king's bench belongeth authority, not only to correct 
errors in judicial proceedings, but other errors and miſ- 
demeanors extrajudicial tending to the oppreſſion of the 
ſubject; for which they relied on Bagge's caſe, 11 Co. 
98. They alſo held, that a college is a temporal or lay 
corporation, of the ſame nature with an hoſpital. And 
they took the difference in Bagge's caſe, that if a layman 
be patron of an hoſpital, he may viſit it, and depoſe or 
deprive (upon good cauſe) the maſter z but if he deprive 
him without juſt cauſe, and by colour thereof the maſter 
be ouſted, he ſhall have an aſſiſe; becauſe the common 
law will not permit any perſon grieved to be without re- 
medy, And tho' the founder had an abſolute power over 
his foundation, yet he could not exclude the juriſdiction 


of the common law: no more than if a man ſhould de- 


viſe lands between A and B, and his intent was, that if 
any difference ſhould ariſe between them about the lands, 
it ſhould be determined by C, without proceſs ; this ap- 
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pointment would be vain, and the party grieved might 

have his remedy by the law. Beſides, that the law will 
not allow any cuſtom, which in any manner may tend to 
the ſupport of arbitrary power; and for this reaſon will 
not permit the viſitor to be without controul. And for 
theſe reaſons they were of opinion, that they had here 
juriſdiction * whole matter being found ſpecially) to 
examine and correct the erroneous proceedings (if ſuch 
they were) of the viſitor, But they agreed, that if the 
ordinary deprive a maſter, who is eccleſiaſtical, without 
juſt cauſe, he ſhall not have an aſſiſe, becauſe he hath 


other remedy by appeal; as in Coveney's caſe, Dyer 209. 
Folt chief juſtice, on the contrary, for the plaintiff ar- 
gued, that there are two forts of corporations; the one 
conſtituted for publick government, the other for private 


charity. The former, being duly created, altho' there 
are no words in their creation for enabling their members 
to purchaſe implead or be impleaded, yet they may do all 
theſe things, for they are all neceſſarily included in an 
incident to the creation : And theſe ſorts of corporations 
are not ſubje& to any founder or viſitor or particular ſta- 


tutes, but to the general and common laws of the realm; 


and by them they have their maintenance and ſupport. 
But the latter ſort of corporations, which are conſtituted 
for private charity, are intirely private, and wholly fub- 
ject to the rules laws ſtatutes and ordinances which the 
founder ordains, and to the viſitor whom he appoints, 
and to no others. And if the founder hath not appointed 
any viſitor, then the law appoints the founder and his 
heirs to be viſitors. For viſitation (he ſaid) was not in- 
troduced by the canon law, but of neceſſity was created by 
the common law. Patronage and viſitation both riſe from 
the founder; and the office of the viſitor by the common 
law is, to judge according to the ſtatutes of the college, 
to expel and deprive upon juſt occaſions, and to hear 
appeals of courſe. And from him, and him only, the 
party grieved ought to have redreſs, and in him the foun- 
der hath repoſed ſo intire confidence that he will admini- 
ſter juſtice impartially, that his determinations are final, 
and examinable in no other court whatſoever. As to the 
objection of the other ſide, that if the maſter of an hoſpi- 
tal be deprived by the patron without juſt cauſe he may 
have an aſſiſe, and that a college and hoſpital are of the 


ſame nature; he agreed, that a college and hoſpital were 


of the ſame nature; but as to the objection that the maſter 
may maintain an aſſiſe, he anſwered, that the maſter could 
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not maintain an affiſe, becauſe he is not ſole ſeifed ; and 
of that opinion (he ſaid) Hale chief juſtice had been often 
heretofore : and for this reaſon he denied the opinion in 
Goveney's and Bagge's caſes to be law, as Hale chicf juſtice 
had done before: beſides that theſe caſes are grounded 
upon an error; for they rely upon the 8 Af. 29, 30. for 
warranting that opinion, where in truth the ſame doth 
not warrant any ſuch opinion. Upon the whole, he con- 
cluded, that this college was a private corporation ; that 
the founder having created the biſhop viſitor, the juftice 
of his proceedings was not examinable in this court, or in 
any other; for which reaſons he was of opinion, that 
judgment ought to be given for the plaintiff, But the 
three other juſtices being of a contrary opinion, judgment 
was entred for the defendant, Lord Raym. 5. 4 Mad. 
106. Skin. 447. 

Upon this a writ of error was brought in parliament ; 
and the judgment was there reverſed. In the argument 
whereof, biſhop Stillingfleet ſpoke to this effect : That 
this abſolute and concluſive power of viſitors, is no more 
than the law hath appointed in other caſes, upon com- 
miſſions of charitable uſes : that the common law, and 
not any eccleſiaſtical canons, do place the power of 7iſita- 
tion in the founder and his heirs, unleſs he ſettle it upon 
others: that altho* corporations for publick government 
be ſubje& to the courts of Weſtminſter hall, which have 
no particular founders, or ſpecial viſitors ; yet corpora- 


tions for charity, founded and endowed by private per- 


ſons, are ſubject to the rule and government of thoſe that 
erect them: hut where the perſons to whom the charity is 
given are not incorporated, there is no ſuch viſitatorial 
power, becauſe the intereft of the revenue is not inveſted 
in them ; but where they are, the right of viſitation ariſeth 
from the foundation, and the founder may convey it to 
whom and in what manner he pleaſeth; and the viſitor 
acts as founder, and by the ſame authority which he had, 
and conſequently is no more accountable than he had 
been : that the king by his charter can make a ſociety to 
be incorporated, ſo as to have the rights belonging to 
perſons, as to legal capacities: that cojleges, altho? 
founded by private perſons, are yet incorporated by the 
king's charter; but altho* the kings by their charters 
made the colleges to be ſuch in law, that is, to be legal 
corporations, yet they left to the particular founders 
authority to appoint what ſtatutes they thought fit for the 
regulation of them. And not only the ſtatutes, but the 
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appointment of viſitors was left to them, and the manner 
of government, and the ſeveral conditions, on which an 
rſons were to be made or to continue partakers of their 
— But that which is particularly to be obſerved is, 
that theſe founders of colleges did take ſpecial care to 
revent, as much as poſſible, all law ſuits among the mem 
= of their ſocieties, as moſt deſtructive to the peace 
and unity of their body, and the tranquility neceſſary for 
their ſtudies ; for they knew very well, that if any en- 
couragement were given to ſuits at law, thoſe places 
would in time become nurſeries for attornies and ſolicitors, 
which would pervert the main deſign of their foundation. 
Walter de Merton, the firſt founder of a college in Ox- 
ford with revenues to ſupport it, took ſuch care about 
this, that he puts the caſe in his ſtatutes, of a warden's 
being deprived; and knowing that men are apt to com- 
plain when they ſuffer, and to endeayour one way or other 
to be reſtored (which cauſeth great heats and animoſities 
among the contending parties), therefore to prevent theſe 
miſchievous conſequences, he puts a chapter in on pur- 
poſe in his ſtatutes, that if ſuch a caſe ſhould happen, 
nulla actio, nullum juris remedium canonici vel ciuilis habeat, 
And ſo in the ſtatutes of Exeter college, it is expreſsly 
mentioned, that if the rector be deprived by the com- 
miſſary, he may appeal to the biſhop as viſitor; but if he 
be deprived by the viſitor himſelf, then no farther appeal 
is allowed, nor any remedy juris aut facti. If the ſtatutes 
did allow of defen/iones legitimæ, as thoſe of Magdalen col- 
lege do; no doubt they may make uſe of them, within 
thoſe bounds which the ſtatutes allow : but here it is 
otherwiſe, for the perſons deprived are bound to acquieſce 
in the ſentence paſſed upon them ; and that, with regard 
to the good of the college more than their own. And the 
true account (he ſays) of ſuch cauſes firſt coming into 
Weſtminſter hall was this: Soon after the reſtoration, 
one Dr Withrington, fellow of Chriſt's college in Cam- 
bridge, was deprived of his fellowſhip by the maſter and 
fellows; he appealed to the king's bench, and craved a 


. mandamus to be reſtored. In the arguments in that cauſe, 


one of the learned judges of that court affirmed, that the 
firſt precedent of that kind was not above ten years before, 
during the time of Cromwell's uſurpation. And that was 
the caſe of one Hern, who obtained a mandamus to re- 
ſtore him to a place he was deprived of in the univerſity, 
when Glyn was chief juſtice. And the reaſon given was, 
becauſe there was then no ſpecial viſitor ; for the arch- 


biſhop 


een 


biſhop of Canterbury was local viſitor, and there was then 
no archbiſhop. After this, in the year 1655, one Cra- 
ford made application to the king's bench, to be reſtored 
to the place of ſchoolmaſter in Cambridge, of which he 
was deprived by the proper viſitors, the maſter and fellows 
of Gonville and Caius college; and upon ſeveral argu- 
ments it was denied; and reſolved, that no-writ of reſti- 
tution ſhould be granted ; but the matter was referred to 
the chancellor and others. And fo the court of king's 
bench, in Dr Withrington's caſe, declared he could have 
no reſtitution from thence ; becauſe his appeal lay_to the 
proper viſitor, who was fide: commiſſarias, that is, the 
law truſted him with the diſcharge of his duty. In the 
14 Car. 2. Dr Patrick was choſen maſter of queen's col- 
lege in Cambridge, by a majority of fellows ; but ano- 
ther was admitted; upon which he appealed to the king's 
bench: but ſome of the judges ſaid poſitively, that no 
writ ought to have been ever granted upon differences in 
colleges, and that the appeal lay to the local viſitor, and 
not to the king's bench : It was then urged, that it was 
a matter of freehold, and that it was no ſpiritual corpora- 
tion, but the declaring of a maſter was a temporal thing; 
notwithſtanding, the chief juſtice declared, that it would 
ſhake the whole government of colleges, to give remedy 
in that court. In the 22 Car. 2. one Daniel Appleford 
was deprived by the local viſitor, of his place in New- 
College: He brings the matter to the king's bench; 
where the lord chief juſtice Hale then fate : The caſe was 
argued by learned counſel on both ſides: But the lord 


chief juſtice ſaid, If there be a juriſdiction in the viſitor, - 


and he hath determined the mattey, how will ye get over 
that ſentence ? and at this rate (he ſaid) we may examine 
all ſuſpenſions and deprivations, and ſo where will there 
be an end? And finally, the biſhop obſerved, that altho* 
it be very poſlible for a viſitor to go beyond his bounds 
(for none are infallible), yet if ſuch a caſe be put, it is 
better that one perſon ſuffer, than that the diſcipline, 
government, and peace of the college be in danger of 
being utterly deſtroyed. 2 Still, Caſe of Exeter college. 


And the ſame doctrine appears to have been held and 
admitted, in Dr Bentley's caſe ; for altho* the court did 
proceed to take cognizance in that cauſe, yet it was not 
for that they would interfere with the viſitor's power, but 
becauſe no viſitor was ſet forth in the return ta the man- 
damus: as will appear from the reports both of lord Ray- 
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mond and Sir John Strange, upon the different arguings 


of that caſe in the court of king's bench. The caſe was 
thus : | 

T. 9 Ges. The king againſt the chancellor maſters and 
ſcholars of the univerſity of Cambridge. Mandamus to 
reſtore Richard Bentley to his academical degrees of bat- 
chelor of arts, maſter of arts, batchelor of divinity, and 
doctor of divinity, To this they return, that the univer- 


ſity of Cambridge is an ancient univerſity, and a corpora- 


tion by preſcription, conſiſting of a chancellor maſters 
and ſcholars, who time out of mind have had the govern- 
ment and correction of the members, and for the encou- 
ragement of learning have conferred degrees, and for rea- 
ſonable cauſes have uſed to deprive : "That time of mind 
there hath been a court held before the chancellor or vice- 
chancellor, for the determining of all civil cauſes, where 
one of the. parties is a member of the univerſity : And that 


queen Elizabeth, by letters patent bearing date the 26th 


day of April in the third year of her reign, granted them 
cognizance of pleas, and to be a court of record: That 
in the 13 Eliz. this and all other charters of the univer- 
ſity were confirmed by act of parliament : That at a court 
held the twenty third day of September 1718, according 


to the uſage of the univerſity, before Thomas Gooch, 


D. D. then vicechancellor, one Conyers Middleton, 
D. D. a member of the univerfiy, levied a plaint in debt 
for 41 6s againſt the ſaid Richard Bentley, and prayed 
proceſs againſt him : "That thereupon, according to the 
cuſtom of the univerſity, a proceſs iſſued to Edward Clark 


the bead'e, to compel the ſaid Richard Bentley to appear 


at the next court : That before the return, the beadle 


waited upon the ſaid Richard Bentley at his lodgings 


within the juriſdiction, and ſhewed him the proceſs, and 
ſerved him with it; and upon diſcourſe between them 


concerning the proceſs and the vicechancellor, Bentley 


contemptuouſly ſaid, the proceſs was illegal and unſtatu- 


table, and that he would not obey it; that he took the 


proceis out of the hands of the beadle, ſaying the vice- 
chancellor was not his judge and that he acted fooliſhly : 


That at the next court, held the 3d of October 1718, 
Middleton appeared, and declared in debt for 41 6s ; and 


the regiſter of the court exhibited a depoſition of the bea- 
dle touching the contempt ; which being read, the ſaid 


- Richard Bentley, according to the uſage of the univerſity, 
was ſuſpended from all his degrees: That time out of 
mind there hath been a cuſtom, for the chancellor or vice- 


chancellor 
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chancellor to ſummon a congregation, conſiſting of ſuch 
and ſuch particular members, who are ſpecified in the 
return; who have uſed to examine and determine all 
matters relating to the univerſity, and to take away de- 
grees for contumacy or other reaſonable cauſe : That a 
Congregation was held the 17th of October 1718, when 
the vicechancellor declared this whole matter to them, 
and deſired their judgment upon it; after which, having 
read the depoſition and the ſeveral acts of court, the ſaid 
Richard Bentley by judgment of the congregation afore- 
ſaid was degraded : That he has not yet ſubmitted himſelf 
to the authority of the ſaid univerſity : And therefore that 
for theſe cauſes (ſaving the authority of the univerſity) 
2 cannot reſtore him. 

t was argued by Cheſhyre ſerjeant for a peremptory 
mandamus ; that the return was inſufficient for the un- 
certainty in divers inſtances; that deprivation of acade- 
mical . is now become a matter of great conſe- 
quence, becauſe there are many preferments and privi- 
leges which by act of parliament can only ſubſiſt in dig- 
nified clergymen, ſo that thoſe degrees which at firſt were 
only titles of honour, do now affect men in their freeholds 
and poſſeſſions ; that the cauſes alledged are none of them 
ſufficient to warrant a ſuſpenſion ; that if they were ſuffi- 
cient, yet that the proceeding it ſelf was illegal, and par- 
ticularly becauſe here was no notice given to Bentley, to 
come in and defend himſelf againſt the charge of con- 
tempt ; that if the vicechancellor's ſuſpenſion was legal, 
yet the deprivation by the congregation was not ſo, not 
only becauſe alſo in this caſe there was no ſummons to 
appear before the congregation, but likewiſe becauſe the 
accuſation was not made out to them in a proper man- 
ner, being only upon the narration and report of the 
vicechancellor. 

On the other hand, it was argued by Comyns ſerjeant, 
for the univerſity ; that the nature of the proceeding at 
the ſuit of Dr Middleton, is no more than an outlawry 
or excommunication, to compel the appearance of the 
party; that the return amounts to ſhewing a juriſdiction 
to hold plea, an action properly inſtituted againſt him, 
his contempt to the court, for which he was ſuſpended, 
and afterwards upon his non- ſubmiſſion deprived ; that it 
15 true, degrees in the univerſities were firſt introduced to 
encourage learning and learned men, but then it is no 
conſequence that if learned men miſbehave themſelves 
they may not be ſuſpended or deprived ; that it is _ 

able 
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able to the methods both of the common and civil law 
courts, to puniſh contemptuous words, without calling 
in the party, and giving him an opportunity to commit 
the like a ſecond time; that the method of the whole 
proceeding both as to the ſuſpenſion, and what was done 
by the congregation, being according to the courſe of 
their own courts, is right, altho' it may not tally with 
the method of common — 1 | 

Pratt chief juſtice: This is a caſe of great conſequence, 
not only as to the gentleman who is deprived, but like- 
wiſe as it will affe all the members of the univerſity in 


ending the mandamus, as it ſhews that the power of the 
vicechancellor and the congregation is only to depriye 
for a reaſonable cauſe; and as it is not pretended there 
is any viſitor, or any other juriſdiftion to examine into 
the reaſonableneſs of the deprivation, but that of this 
court. It is the happineſs of our conſtitution, that to 
prevent any injuſtice, no, man is' to be concluded by the 
firſt judgment; but that if he apprehends himſelf to be 


aggrieved, he hath another court to which he can reſort 
for relief; for this purpoſe the law furniſhes him with 
appeals, with writs of error and falſe judgment: and left 
in this particular caſe the party ſhould be remedileſs, it 
was become abſolutely neceſſary for this court to require l 
the univerſity to lay the ſtate of their proceedings before a 
us ; that if they have erred, the party may have right M 


done him, or if they have acted according to the rules of 
law, that their acts may be confirmed. As to the pro- 
ceeding againſt Dr, Bentley, it muſt be agreed, that the 
vicechancellor had cognizance of the cauſe, and ſo the 
ſuit was well inſtituted againſt him. I muſt likewiſe take 
the praceſs to compel an appearance to be regular, being 
averred to be according to the courſe of that court. As 
to Dr. Bentley's behaviour upon being ſerved with the 
prom, I muſt ſay it was very indecent; and I can tel 

im if he had ſaid as much of our proceſs, we would have 
laid him by the heels for it: he is not to arraign the 
Juſtice of the proceedings out of court, before an officer 
who hath no power to examine it. When he ſaid the 
vicechancellor acted fooliſhly, it was what he might haue 
been bound over for to his good behaviour; but J believe 
it is alſo eſtabliſhed, that ſuch a behaviour will not wa 
rant a ſuſpenſion or deprivation. I cannot think the 
evidence of this contempt was ſufficient : it doth not ap- 


pear to have been upon oath as it ſhould have been. Ba 
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be theſe matters how they will, yet ſurely he could never 
be deprived without notice. I do not obſerve but it is a 
a total deprivation, and not temporary only, as was ſaid 
at the bar. As to the proceedings before the congrega- 
tion; it doth not appear they reheard the matter, any 
otherwiſe than by the relation of the vicechancellor: 
they ſhould have adjudged all the facts again, and have 
averred, that the deprivation was for them: whereas the 
faying, that for theſe cauſes they deprived him, amounts 
to no more than that the vicechancellor told them ſo. 
The vicechancellor's authority ought to be ſupported, 
for the ſake of keeping peace within the univerſity ; but 
then he muſt act according to law, which I do not think 
he has done in this caſe, 

Powis juſtice aſſented. 

Eyre juſtice: The univerſity, unleſs they had a viſitor, 
are certainly accountable to this court. As to the depri- 
vation, I am not ſatisfied, that for a contempt to the 
vicechancellor's court, the congregation (which is ano- 
ther court) can deprive: for it is not a contempt to the 
univerſity in general; and it is not faid in the return, 
that for contempts to the vicechancellor the congrega- 
tion can deprive, Every court hath a power to puniſh 
contempts to it ſelf; but I never till now heard of one 
court's reſenting a contempt to another. But ſurely for 
2 contempt they cannot deprive: or if they could de- 
prive, it can never be done without notice. Tho' the 
vicechancellor had juriſdiction in this matter, yet in vir- 
tue of our ſuperintendency over all inferior juriſdictions, 
we muſt take care he doth not abuſe his authority. Thus 
we do prohibit the ſpiritual courts, till they give a copy 
of the libel, in all caſes within their juriſdition. 

Forteſcue juſtice: If they had returned a viſitor, it 
would be ſomething ; but without that, they muſt ſubmit 
to the judgment of this court ; which is no more than 
exempt juriſdictions (as, the county palatine, which hath 
Jura regalia) do. A deprivation can never be the proper 
puniſhment for a contempt ; becauſe it cannot hold in 
the caſe of under-graduates. I think the behaviour of 
Dr Bentley was a contempt, for which he might be 
bound to his good behaviour, as it was out of court. 
There is another thing conſiderable in this caſe, whether 
upon any account the univerſity can deprive a man of his 
degrees; becauſe he is in from the crown, whence the 
power originally flows. Beſides, the objection for want 
of notice can never be got over, The laws both of god 
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and man do give the party an opportunity to make his de. 
fence if he has any. Str. 557. 

Afterwards, H. 10 Geo, This caſe was argued a ſe. 
cond time by Mr. Reeve for a peremptory mandamus ; 
that indeed if the univerſity had returned that the king 
was their viſitor, as they might have done, it would have 
put an end to the diſpute here; but not having returned 
that they had a viſitor, if it appears by the return that 
the proceedings in the univerſity have not been agreeable 
to the rules of juſtice, a peremptory mandamus ought to 
iſſue : That when degrees in the univerſity are conferred 
upon a perſon, he hath thereby a freehold in them, and 


will be intitled to ſeveral privileges and advantages an- 


nexed to them by acts of parliament, of which this court 
muſt take notice : That as to the clauſe in queen Eliza- 
beth's charter, that no other juſtice or judge ſhall intro. 
mit; this is no more than a grant of cognizance of pleas 
excluſive of other courts, and muſt be governed by the 
rules the law hath provided relating to ſuch ſort of grants, 
by which the courts above are not deprived abſolutely of 
juriſdiction: for if an action is commenced in this court 
againſt a ſcholar of the univerſity, the univerſity may 
claim cognizance of the plea by virtue of theſe letters 
patent and the act of parliament, and if they make their 
claim properly and in time it muſt be allowed, and the 
proceedings here will be ſtopt; but if the univerſity 
doth not make their claim the firſt day, this court will 
proceed notwithſtanding this grant; and ſo it was held, 
H. 11 An. in the caſe of Perne and Manners, where an 
action upon the caſe was brought againſt the defendant, a 
member of the univerſity, inhabiting within their juriſ- 


- diction ; the bill was of Eaſter term 1x An. and the de- 


fendant had an imparlance till the firſt day of Trinity 
term following; aſter which, and before plea pleaded, 
the univerſity of Cambridge by their attorney demanded 
cognizance, and ſet out the letters patent and act of 
parliament before mentioned; and the claim was diſallow- 
ed, becauſe it was not made the firſt day; and they held, 


that the act of parliament in this caſe made no difference, 


becauſe it confirmed this franchiſe only as it was granted, 
namely, a grant of excluſive cognizance, but the claim 
of it muſt be according to the rules of the law. He 


admitted, that the facts ſet out in the return were con- 


tempts to the vicechancellor's court, which they might 
have puniſhed, if they proceeded according to the rules 


of law. He faid, that court was a court of record, and 
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therefore might have ſet a fine, and impriſoned the party 
till it was paid, which is a proper puniſhment for a con- 
tempt; but that ſuſpenſion is not a proper puniſhment 
for a contempt: That a corporation cannot ſuſpend a 
member of their body, for a contempt to one of their 
courts ; and if they had returned a cuſtom to ſuſpend for 
a contempt, it would be an unreaſonable cuſtom, and void: 
That although the return is, that. they may deprive for 
a reaſonable cauſe, yet here is no reaſonable cauſe ; for 
it cannot be reaſonable for the congregatzon to degrade 
for a contempt or contumacy to another court; and it 
is not ſaid that he was guilty of contumacy to the con- 
gregation: And beſides, that it came very odly before 
the congregation ; for it did not come by way of appeal, 
but by the vicechancellor's narration or report. But he 
relied upon it, that there was a fatal fault in the return, 
which could not be anſwered ; which was, that it did 
not appear the doctor was ſummoned, or had notice of” 
theſe proceedings againſt him, ſo that de had no op- 
portunity to make nis defence; and to c2ademn a per- 
ſon without hearing him, or giving bun an opportu- 
nity of defending himſelf, is contrary to natural juſtice, 
and ſuch proceedings have been always held illegal and 

void by this court. | 
. York, attorney general, on the other fide argued for 
the univerſity. He ſaid, as to the point of want of ſum- 
mons, he did admit, unleſs this caſe could be diftinguiſh- 
ed from the caſes of members of corporations, it would 
be againſt the univerſity. The caſe, he ſaid, was of 
great conſequence ; becauſe the franchiſes and privileges 
of the univerſity were concerned on the one hand, and 
the rights and liberties of the members thercof on the 
other. He obſerved, that there were two general queſ- 
tions in this caſe: The one, whether a writ of manda- 
mus will lie, to reſtore Dr Bentley to his academical 
degrees; the other, whether the cauſe of depriving the 
doctor of his degrees, ſet out in the return is ſufficient, 
and the return good; as to the former, he ſaid, that the 
court having already determined that the writ of manda- 
mus was good and did well lie ; he would acquieſce un- 
der that determination: but as the other ſide had agreed, 
that jf the univerſity had returned a viſitor, it would have 
put an end to this mandamus; ſo he could not but ob- 
ſerve, that if there was a viſitor, if the doctor was ag- 
2 by theſe proceedings of the univerſity, he might 
ave made his application there. As to the ſecond mw 
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the return conſiſteth of two parts; firſt, the ſuſpenſion 
by the vicechaneellor's court; and ſecondly, the degra- 
dation by the congregation. As to the fotmer of theſe, 
namely, the validity of the ſuſpenſion 3 vicechan- 
cellor's court; it was objected (he obſerved) that Dr 
Bentley was not heard in that court againſt the contempt, 


and that it is againſt natural Juſtice a man ſhould be 


condemned without being heard: Unto which he an. 
ſwered, that it muſt be admitted thete was no neceſſity 


that Dr Bentley ſhould be actually heard; but if he had 
an opportunity to be heard, that would be ſufficient: 


now he had an opportunity to be heard; for he was ſerved 
with proceſs to appear at the next court, and if he had 
paid obedience to that proceſs, he had heard the charge 
againſt him, againſt which he might have made his de- 
fence: That there was no neceſſity to iſſue out a ſum. 


.mons, or to give him new notice, to come and anſwer 


the contempt; for if a perſon commits a contempt to this 
court, or to the court of chancery, by declaring he will 
not obey the proceſs of the court, by beating an officer 
executing the proceſs of the court, or by ſpeaking reflect. 


Ing or contemptuous words of any of the judges, upon 


an affidavit made of the fact, he will be committed, 
without hearing him; for it is looked on to be a yain 
thing, when he hath committed a contempt before, to 
make a rule of court to give him an opportunity of com- 


mitting a new contempt againſt it. This is the rule in 


this court, and in chancery ; and it is alſo the rule in the 
canon and civil laws. And that is conſiderable in this 
caſe, becauſe the proceeding of the vicechancellor's court 
is according to thoſe laws. By the civil law they may 
proceed againſt a contumacious perſon, without any new 
citation. And the proceedings in the vicechancellor's 
court being according to the rules of the civil law, tho 
this court ſhould examine them, yet they muſt be exa- 
mined according to the rules of that law. The cauſe of 
ſuit was within the juriſdiction of the vicechancellor's 
court, and this was a contempt in that cauſe; and if that 
court had a juriſdiction, all the objections as to the irre- 
gularity of the proceedings will be out of the caſe. Their 
proceedings are confirmed by the queen's letters patents, 
as far as ſhe could do it; but the crown cannot erect 2 
court to proceed according to the civil law by charter, 


therefore an act of parliament was neceffary : an act ac- 


cerdingly paſſed, to confirm the letters patent, in which 
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as well as the confirmation of all their liberties and privi- 
leges. But it hath been objected, that it is not enough 
to ſay, Dr Bentley was ſuſpended according to the cuſtom 
of the univerſity, but there ought to be a cuſtom parti- 
cularly ſet out for that purpoſe : To which he anſwered, 
that in proceedings in inferior courts, it is always allow- 
ed to ſay, they were according to the cuſtom of the 
court, As to the objeCtion, that ſuſpenſion from the aca- 
demical degrees, is not a proper puniſhment for a con- 
tempt to a court; he anſwered that by the rules of the 
civil law it is the only. proper puniſhment. And it is 
like an outlawry in the temporal courts; it is to compel 
the party to come in and anſwer; and upon his doing 
that, the ſuſpenſion is taken off, And theſe degrees can- 
not properly be called freeholds, nor civil temporal rights: 
they were originally only in nature of licences to profeſ- 
ſors in ſeveral profeſſorſhips, and are now titles of dif- 
tinction and precedence. The power of ting degrees 
flows from the crown. If the crown erects an univerſity, 
the power of conferring degrees is incident to the grant. 
Some old degrees the univerſity hath abrogated, ſome 
new ones they have erected; and they ate taken notice 
of in acts of parliament for collateral purpoſes ; and tho 
the acts have annexed collateral privileges to them, that 
will not alter the nature of them, nor take away the 
power the univerſity had over them before. It doth not 
follow, that if temporal rights are annexed to theſe de- 
grees, the univerſity would be deprived of their power 
of degrading. A biſhop hath a freehold in his biſhop- 
rick, and a right to fit and vote in parliament; yet he 
may be deprived by his metropolitan. And if courts have 
a juriſdiction and power to proceed by rules different 
from the common law ; this eourt will not examine into 
the regularity of their proceedings on a mandamus. And 
therefore if a mandamus is granted to reſtore a fellow of 
a college; if they return a viſitor, tho' his ſentence hath 
been irregular, it is not examinable here. So if the ec- 
clefiaſtical court excommunicate a perſon without a cĩta- 
tion; this court will not grant a prohibition, but the 
party muſt appeal. When a prohibition is granted to the 
vicechancellor's court, for not granting a copy of a libel ; 
that is by reaſon of the expreſs words of an act of parlia- 
ment. And if an act of parliament ſhould enact, that 
no certiorari ſhould lie, to remove convictions of juſtices 
of the peace for ſuch and ſuch offences; tho? the juſtices 
ſhould convict the party without ſummoning him, ne 
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certiorari would be granted by this court, to remove ſuch 
a conviction. As to the objection, that by this means 
the vicechancellor's court would have an uncontrolable 


Juriſdiction without appeal, and that it is unreaſonable a 
man ſhould be concluded by the firſt determination; he 
anſwered that an appeal lay from the vicechancellor's 
court to the congregation. And then as to the degrada- 
tion by the congregation ; he ſaid, that the whole pro- 
ceeding againſt Dr Bentley ought to be conſidered as the 
act of the court of the univerfity. For by the letters pa- 
tent the grant is to the chancellor maſters and ſcholars, 
that they, to wit, the chancellor maſters and ſcholars, 
which is the whole body of the univerſity, and their loca 
tenentes, ſhould have cognizance ; and therefore the con- 
gregation are to be conſidered as the judges of the court, 
and the vicechancellor only as their official ; that the 
court uſually held before the vicechancellor, might be 
held before the congregation ; that by the civil law, where 
there is a commiſſary, he hath only part of the juriſdic- 
tion, the reſt remains in the ordinary, and that the ordi- 
nary may proceed upon a report made by his official, S0 
here, the congregation might proceed upon the report of 
the vicechancellor, which in this caſe he made to them, 
As to the objection, which he ſaid had been made, that 
if the degradation ſtood, Dr Bentley would be deprived 
of his degrees, without ever being heard, without pro- 
ſpect of being reſtored ; he anſwered, that this was but 
in nature of a proceſs to compel Dr Bentley to appear; 
and that it is the general rule of all courts, and of all 
laws, that when the party comes and clears his contempt, 
he ſhall be reſtored : that this privilege of ſuſpending de- 
grees, and degrading, was agreeable to the privileges 
which all other univerſities enjoyed ; and that it was ne- 
ceſſary, that univerſities ſhould have a ſummary method 
of proceeding. For which reaſons he inſiſted, the return 
was good, and that no peremptory mandamus ought to 
iſſue. | 

. Mr. Reeve, by way of reply, inſiſted, that tho? great 
ftreſs had been laid upon the allegations in the return in 
its ſeveral parts, that the facts were done according to the 
cuſtom of the univerſity, this was not ſufficient to make 
the return good. For the grant in the letters patent of 


queen Elizabeth is, that the univerſity ſhould hold a court 


according to their laws and cuſtoms before that time 
uſed ; therefore if they have a method of proceeding by 
the civil law, which hath been always uſed, that ought 
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to have been averred ſpecially ; and without it, this court 


cannot take notice of it under that general allegation, 
but muſt intend the proceedings are according to the rules 
of the common law. It is true, in caſes of inferior 
courts, ſuch an allegation is enough, becauſe their pro- 
ceedings are agreeable to the common law ; but if the 
rules of the common law are to be excluded, ſuch a cu- 
ſtom muſt be ſpecially ſet out. And as to the objection, 
that the vicechancellor's court is part of the congregation, 
and that the congregation is held before the whole body ; 
the firſt is not alledged ſo to be in the return; and as 
to the laſt, the congregation conſiſts of the chancellor or 
vicechancellor, or Nis locum tenens, and the regents 
and non-regents, which is not the whole body ot the 
univerſity. | 

On the 7th of February 1723, the lord chief juſtice 
Pratt delivered the opinion of the court, that the return 
was ill; becauſe ſince it is not ſhewn in the return, that 
the proceedings in the vicechancellor's court or the con- 
4s peg: are according to the rules of the civil law, they 
muſt be intended to be agreeable to the rules of the com- 
mon law; and if ſo, it not appearing the party hath any 
redreſs by applying to another court, this court. will res 
lieve him, if he hath been proceeded againſt, and degra- 
ded, without being heard, which is contrary to natural 
juſtice. This caſe therefore will fall under the rules for 
removing of members of corporations; which cannot be 
done without ſummoning the party, and giving him an 
opportunity of being heard. The caſes determined upon 
that head are ſo numerous, and the rule ſo well ſettled 
and known, that it cannot now be diſputed ; for want of 
doing which, the ſuſpenſion or degradation cannot be 
ſupported. And therefore a peremptory mandamus was 
granted. L. Raym. 1334. 

But altho' the king's courts may not interfere with re- 
gard to the private ſtatutes of the ſociety, as eſtabliſhed 
by the founder; yet as to the publick laws of the land, 
it ſeemeth that they may interfere, for over theſe the 
founder could give to the viſitor no excluſive juriſdiction. 
As in the caſe of St goes college in Cambridge, M. 5 V. 
By the act of the 1 V. it was enacted, that if any gover- 
nor, head, or fellow of any college or hall in either of 
the univerſities, ſhould neglect or refuſe to take the 
oaths, for ſix months after the firſt day of Auguſt then 
next following ; ſuch government, headſhip, or fellow- 
ſhip ſhould be void. 1 of the fellows of that col- 
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lege had not taken the oaths purſuant to the ſtatute, and 
thereupon a mandamus was directed to Humphrey Gower, 
head of that college, ſetting forth the act, and that ſuch 
fellows had not taken the oaths, and that they ſtill con- 
tinued in their fellowſhips: therefore by this writ they 
were commanded to remove them, or to ſhew cauſe, 
They return, that the college was founded by Margaret 
counteſs of Richmond; that the biſhop of kly for the 
time being was by her appointed viſitor; and on their 
behalf it was objected, that a mandamus is a remedial 
writ; that no precedent can be produced where it hath 
been granted to expel perſons, but always to reſtore then 
to places of which they had been deprived ; and that it 
will not lie, where there is a local and proper viſitor. 
But by Holt, chief juſtice : The viſitor is made by the 
founder, and is the proper judge of the laws of the col- 
lege; he is to determine offences againſt theſe private 
laws; but where the law of the land is diſobeyed, (as it 
is in this caſe) the court of king's berich will take notice 
thereof, notwithſtanding the viſitor ; and the proper re- 
medy to put the law in execution is by a mandamus, 
But the cauſe was adjourned. And in the act of the 1 G. 
c. 13. for taking the oaths in like manner, it is ſpecially 
provided, that the court of king's bench by mandamus 
ſhall compel a perſon to be admitted into a place vacated 
for want of taking the oaths as aforeſaid. 4 Mod. 233. 
Viner. Mandamus. H. 2. 


„ 13 Geo. 2. The King and Mhaley. A manda- 


tor by affidavit, mus was granted, directed to the defendant as maſter of 
Peter-houſe college in the univerſity of Cambridge, to 
admit Thomas Rogers to a fellowſhip of that college, 
upon an affidavit of his election. A motion was made to 
ſuperſede this writ, upon affidavits of there being a vi- 
ſitor, namely, the biſhop of Ely. But the court put 
the maſter to make a return, and refuſed to deter- 
mine the point upon affidavits, where the other party 
had no opportunity to right himſelf by an action. Str. 


1139. | 
Viſitor muſt pur- 7. 7. 6 Geo. 2. Bentley againſt the biſhop of EH. In 


ſue his power, Prohibition, Dr Bentley the plaintiff declared, that king 
, otherwiſe be will Henry the eighth on the 19th of December in the 13th 


be prohibited, year of his rejgn founded Trinity college in Cambridge, 


and that queen Elizabeth made a body of ſtatutes, the 
fortieth whereof is intitled De magi/tri ſi res exigat amotione ; 
and ſpeaking of the biſhop of Ely, there are the words 
corrigut, puniat, expellat : that he was cited to appear be- 
fore 
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fore the biſhop as ſpeical viſitor appointed by the faid 


goth ſtatute of Elizabeth, to anſwer to ſixty- four articles, 
which are inſiſted upon as violations of the ſtatutes, ſome 
of which are long before the laſt act of grace, and others 
of them are for ſetting the college ſeal in conjunction 
with the fellows. "The biſhop for a conſultation ſets out 
a former ſtatute of Edw. 6. in theſe words, vi/itator epiſ- 
copus Elienſis ft; and avers that he is viſitor general, 
and 'as ſuch hath a right to proceed upon the articles. 


And on demurrer, after ſeveral arguments, theſe points 


were ruled : 

Firſt, that tho? ſeveral of the facts charged appear to 
be before the act of grace; yet they are not pardoned by 
that ſtatute, but are ſtill inquirable by the viſitor. There 
are two ſorts of corporations, one for publick govern- 


ment, the other for private charities. The former of 
"theſe are governed by the common law; but the latter 


is the creature of the founder, and governed by his pri- 
vate laws. Not that the particular perſons are exempted 
from the common law, but the body in general is: and 
as theſe are private laws, they are in the nature of truſts, 
and the breach of them is no crime cognizable by the 
common law. The king's power of pardoning ariſeth 
from his having the executive power in him; and tho! 
in this caſe the king is founder, yet the breach of his 
private ſtatutes are not crimes. againſt the crown, The 
crimes pardoned are ſuch as are againſt the publick 
laws and ſtatutes of the realm ; whereas theſe are in the 
nature of domeſtick rules for the better ordering of a pri- 
vate family, 

Secondly, that tho' ſeveral of the crimes imputed to 
him, for violations of the ſtatutes of the college, appear 
to have been done by him in conjunction with others; 
yet that is no reaſon to exclude the inquiry of the 
viſitor, If a whole body join together in doing an un- 
lawful a&, they are ſeverally puniſhable in thcir natural 
Capacity, | 

Thirdly, that by the ſtatute of Edw. 6. the biſhop of 
Ely and his ſucceſſors are appointed general viſitors ; it 
being Epiſcopus Elienſis without any chriſtian name, which 
ſhall extend to the biſhop and his ſucceſſors without the 
words for the time being. 

Fourthly, that tho' the three former determinations are 
in favour of the ſuit below, yet the prohibition ought to 
ſtand; becauſe the biſhop hath not cited the doctor upon 
the foot of his general viſitatorial power, but as a ſpecial 
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viſitor appointed by the 4oth ſtatute of - £l/z, which the 
court ſaid, he was not. For being before appointed ge- 
neral viſitor, there remained no farther power in the crown 
with regard to enlarging the viſitatorial power. They 
faid it was a queſtion they would not determine, whether 
when the crown has given ſtatutes and appointed a viſitor, 

| the ſucceſſor can any way alter or annul the former ſta- 

— tutes: the practice indeed has been otherwiſe; but it hath 
never been determined to be good. For this laſt reaſon, 
they were all of opinion, that the prohibition ought to 
ſtand. | 

Note, upon a writ of error in parliament, this judgment 

was reverſed ; and the lords went into the conſideration 
of the ſeveral articles, and as to ſome granted a prohibi- 
2M tion, and as to others a conſultation. Str. 912. 
Caſe where 2 8. E. 1 Ges. 2. K. and the biſhop of Cheſter. Man- 
_ e vi. damus directed to the biſhop as warden of Mancheſter 
be alla for, college, to admit a chaplain, The biſhop returns, that 
by the royal foundation, he is appointed viſitor. And 
upon argument it was ubjeCted, that tho a mandamus 
will not lie where there is a viſitor free from any objec- 
tion, yet here the two offices heing in the ſame perſon, 
ke cannot viſit himſelf ; and no caſe can be ſhewn, where 
the founder hath once granted the whole out of him, and 
on fuch a temporary ſuſpenſion it hath refulted back. 
And by the court; it is plain he cannot viſit now, be- 
cauſe his power is ſuſpended; and theſe are powers that 
may ceaſe, and revive, without inconvenience; ſince 
there is this court to reſort to. In a lay corporation, the 
founder and his heirs are viſitors; in a ſpiritual corpora- 
tion, the juriſdiction is here, vnleſs there be an expreſs 
viſitor appointed: the ground of our interpoſing in this 
eaſe is, that at preſent there is no other viſitatorial power 
D being. And a peremptory mandamus was granted. 
Str. 797. ; 
A e an act of parliament was made, 2 G. 2. 
c. 29. impowering the king to viſit the collegiate church 
of Manchefter, during ſuch time as the wardenſhip of the 
ſaid church is or ſhall be held in eommendam with the 
biſhoprick of Cheſter. | 
 Whereitisdiſ- g. H. 30 G. 2. The maſter and ſenior fellows of St 
—— obn's college in Cambridge, againſt the reverend Thomas 
| or not, the | Todington, clerk. It was moved in behalf of the maſter 

King's courts aft and ſenior fellows of the ſaid college for a prohibition ; to 

E eo rae prohibit the biſhop of Ely from proceeding as ſuppoſed 

| _ viſitor of the ſaid college, on an appeal promoted by the 

faid Mr Todington for their not electing him * 
: e 
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The ſuggeſtion Rated, that the biſhop of Ely for the 
time being is not viſitor of the ſaid college, as to elections 
into fellowſhips or other offices in the ſaid college, nor 
hath any viſitatorial power or juriſdiction whatſoever over 
the maſter and fellows of the ſaid college or any of them 
in that reſpect: 

That by an indenture tripartite, made the 27th day of 
October in the 22d year of the reign of king Henry the 
eighth, between Sir Anthony Fitzherbert, knight, then 
one of the king's juſtices of his common pleas, and John 


Keton, doctor in divinity, and canon of the cathedral 


church of Salisſbury, on one part; the chapter of South- 
well, on the ſecond part; and the then maſter, fellows, 
and ſcholars of the college of St John aforeſaid, on the 
third part; it was covenanted and agreed between the 
ſaid parties, for them, their heirs and ſucceſſors for ever, 
im form following: That is to ſay, 

That the ſaid maſter fellows and ſcholars of St John's 
aforeſaid had granted for them and their ſucceſſors for 
ever, unto the ſaid Dr Keton, that he for himſelf, at the 
nomination and appointment as thereafter ſhould be ex- 
prefled, ſhould have two fellows and two ſcholars founded 
and ſuſtained at the coſts only of the ſaid maſter fellows 
and ſcholars within the college of St John aforeſaid, there 
to continue for ever of his foundation, over and above 
other fellows and ſcholars there founded or thereafter to 
be founded by the foundreſs of the ſaid college or any 
other perſon that then had given or thereafter ſhould give 
lands or goods to ſuch purpoſe or intent ; 

That the ſaid maſter fellows and ſcholars of the ſaid 
college thereby covenanted and granted unto the ſaid Sir 
Anthony Fitzherbert, Dr Keton, and to the ſaid chapter, 
and to their heirs and ſucceſſors, that the ſaid fellows and 
ſcholars of the foundation of the ſaid Dr Keton, ſhould 
have and enjoy all manner of profits, as well meat drink 
and wages, as all other commodities eaſments and liberties, 
like and in as large manner as other fellows and ſcholars 
of the ſame college (by the foundreſs's foundation of the 
ſame college) then had, or in time then coming ſhould 
have, in any manner of wiſe, at the proper coſts and 
charges of the ſame maſter fellows and ſcholars of the 
college of St John aforeſaid, and their ſucceſſors for ever: 

That the fame maſter fellows and ſcholars by the ſaid 
indenture covenanted and granted unto the ſaid Sir An- 
thony Fitzherbert, Dr Keton, and chapter of Southwell, 
and to their heirs and ſucceſſors, that the ſame two fel. 
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lows of the foundation of the ſaid Dr Keton, ſhould re- 
ceive of the ſaid maſter fellows and ſcholars and their ſuc- 
ceſſors every year 11 6s 8d, over and above the wages 
limited to other fellows of the foundreſs's foundation; 
that is to ſay, to either of them 138 4d, at the feaſts of 
Eaſter and St Michael yearly, by even portions : 

That the ſaid maſter fellows and ſcholars thereby co- 
venanted and granted, for them and their ſucceſſors, unto 
the ſaid Sir Anthony Fitzherbert and Dr Keton, and the 
longer liver of them, that they from thenceſorth ſhould 
have the nomination and eleCtion of the ſaid fellows and 
ſcholars during their lives natural ; and after the deceaſe 
of the ſaid Sir Anthony and Dr Keton, then the ſaid 
fellows and ſcholars ſhould be at the nomination and 
election of the ſaid maſter fellows and ſcholars of the 
college of St John aforeſaid, and of their ſucceſſors for 
ever, after and according to ſuch ordinance and writing 
as the ſaid Dr Keton ſhould thereof make and declare by 

his laſt will or otherwiſe : 
Provided always, that the ſaid fellows and ſcholars 
ſhould be elected and choſen of thoſe perſons that be or 
had been choiriſters of the chapter of Southwell aforeſaid, 
if any ſuch able perſons in manners and learning could be 
found in Southwell aforeſaid ; and in default of ſuch per- 
ſons there, then of ſuch perſons as had been choiriſters of 
the ſaid chapter of Southwell, which perſons ſhauld be 
then inhabitant or abiding in the ſaid univerſity of Cam- 
bridge; and if none ſuch ſhould be found able in the 
univerſity aforeſaid, then the ſame fellows and ſcholars to 
be elected and choſen of ſuch perſons as ſhould be moſt 
ſingular in manners and learning, of what country ſoever 
they ſhould be that ſhould be then abiding in the ſame 
univerſity : | 
That the ſaid maſter fellows and ſcholars covenanted 
and granted by the ſaid indenture, unto the ſaid Sir An- 
thony Fitzherbert and Dr Keton, and to the ſaid chapter, 
their heirs and ſucceſſors, that when the ſaid two fellow- 
ſhips and ſcholarſhips or any of them ſhould be vacant, 
then immediately at the then next time of election of fel- 
lows or ſcholars of the ſaid college limited by the ſtatutes 
of the college of St John aforeſaid, other fellow or fellows 
ſcholar or ſcholars as the caſe ſhould require ſhould be 
elected named and choſen by the ſaid maſter fellows and 


ſcholars, according to theſe covenants and agreements, 


and according to ſuch ordinances or will as the ſaid Dr 


Keton ſhould thereof make and declare: 
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= That it was covenanted and agreed by the ſaid inden- 


ture, that the ſaid maſter fellows and ſcholars of St John 
aforeſaid, and alſo the fellows and ſcholars of the founda- 
tion of the ſaid Dr Keton, at the time of their admiſſion, 
ſhould be ſworn to obſerve and keep the ſtatutes and ordi- 
nances that then were made, or thereafter ſhould be made, 
by the ſaid Dr Keton, for the foundation of the ſaid fel- 
lows and ſcholars; ſo that the ſaid ſtatutes ſhould be 
conformable with the ſtatutes of the foundreſs of the ſaid 
college, | 
For the which all and ſingular the premiſſes well and 
truly to be obſerved and kept by the ſaid maſter fellows 
and ſcholars and their ſucceſſors in manner and form as is 
aforeſaid, that is to ſay, as well for the elections and ad- 
miſſions of the ſaid fellows and ſcholars, and for their 
finding, and for wages yearly to be paid to the ſame, 
with all other liberties commodities and profits likewiſe 


| pertaining unto them, as for all other covenants and agree- 


ments, with all and ſingular the premiſſes, according to 
the ordinance above rehearſed ; the ſaid Dr Keton had 
contented given and paid, to the ſaid maſter fellows and 
ſcholars, in money plate and jewels, the value of 400 l: 
That it was covenanted and agreed by the ſaid indenture 
between the faid parties, for them and their ſucceſſors, 
that if the ſaid maſter fellows and ſcholars and their ſuc- 
ceſſors ſhould fail in taking admitting or receiving of the 
ſaid fellows and ſcholars, in any time of election next 
after the avoidance, and they ſhould not be choſen nor 
admitted into the ſaid college according to the ordinances 
and agreements above rehearſed, or ſhould not have and 
enjoy their full commodities and profits as is aforeſaid ; 
tat then the aforeſaid maſter fellows and ſcholars and 
their ſucceſſors ſhould forfeit as well to the ſaid Sir An- 
thony Fitzherbert and Dr Keton, as to the chapter of 
Southwell, and to their heirs and ſucceſſors, in the name 
of a penalty or pain, for every default made or no due 
election of the ſaid fellows and ſcholars or any of them 
20s, for every month that it ſhould happen the ſaid fel- 
lows and ſcholars not to be choſen nor admitted into the 
ſaid college as is aforeſaid, or reſtrained of any profits 
commodities or eaſements as is aforeſaid ; and that then 


it ſhould be lawful as well to the ſaid Sir Anthony Fitz- 


herbert and Dr Keton for their part, as to the ſaid chap- 

ter of Southwell, and their heirs and ſucceſſors for their 

part, into the manors of Marſlete and Myllington in the 

county of York and into + manor of Little Markham in 
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the. county of Nottingham to enter and diſtraig for the 
ſame 208 and the arrears of the ſame, for every time or 
times of forfeiture ; and the diſtreſs to withold until the 
ſaid 205, with the arrearages of the ſame, ſhould be to 
them well and truly fatisfied contented and paid: 

That the ſaid Dr Keton did not at any time, by his laſt 
will or otherwiſe, make or declare any ſtatute or ordi- 
nance, other than what was contained in the ſaid above 
- recited indenture, of or concerning the ſaid fellowſhips 

called Southwell fellowſhips, or of or concerning either 
of them : | 
© The ſuggeſtion alſo ſtated, that an appeal had been 
made to the biſhop as viſitor of the college by the ſaid 
Thomas Todington, complaining that the ſaid maſter 
and ſenior fellows had und elected William Craven, 
clerk, into one of the Southwell fellowſhips founded by 
the ſaid Dr Keton, and had refufed to elect him into the 
faid Fellowſhip, notwithſtanding he had been a choiriſter 
of Southwell, and was otherwiſe duly qualified according 
to the indenture of foundation; and that they had been 
ferved with the biſhop's citation and proceſs upon the ſaid 
appeal; and therefore they prayed a prohibition, 

Upon ſhewing cauſe, the ftatutes given to the college 
in the time of queen Elizabeth, and by which the college 
hath ever ſince been governed, were laid before the court; 
and alſo Dr Keton's indenture. | 

During the argument, the counſel for the college having 
inſiſted much upon their being permitted to declare in 
prohibition ; the court, for ſaving expence to the parties, 
and in order that the matter might be fully heard and yet 
determined in a ſummary way upon motion, directed that 
biſhop Fiſher's ſtatutes, by which the college was govern- 
ed before the making the ftatutes of Elizabeth, ſhould 
alſo be laid before the court; as theſe ſtatutes might give 
ſome light to the conſtruction of Dr Keton's indenture, 
which was made during the time theſe ſtatutes were in 
force; which was done accordingly : So that this caſe 
ſhould be determined upon the whole of the evidence which 
either party could lay before the court, 

The counſel who ſhewed cauſe againſt the prohibition, 
made three queſtions : 1, Whether the biſhop is general 
viſitor of the college, as to the election of fellows. 2. 
Whether there is anv thing in this particular fellowſhip, 
which will exempt it from his viſitation ; being it is an 
ingrafted or annexed foundation. 3. Whether the power 
of diſtreſs is not the only remedy ; or, in other words, 


whether 
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whether (ndtwithſtanding) the biſhop's power doth not 
ſtill ſubſiſt. 

As to the firſt; they argued, that the college was 
founded in the ſecond year of Hen. 8. from a priory col- 
legiate, belonging to the biſhop of Ely; of which the 
biſhop was viſitor : By law (by Holt chief juſtice) he is 
ſo; therefore he did {till remain fo. The biſhop of Ely 
was viſitor under Dr Fiſher's ſtatutes ; and the ſaid Dr 
Fiſher reſeryed a power, of altering, interpreting, or 
giving new ſtatutes ; yet the power of coercion is wholly 
left to the biſhop of El „ and he has the whole executive 
power in him. The ſtatute de Viſitatorè makes him viſitor : 
Epiſcapo Elienſi commendamus. No ſet form of words is 
neceſſary to appoint a viſitor. And if he is viſitor, all 
other powers are incident to his office, And the words 
of the ſaid ſtatute ſhew the extent of his authority, when 
he viſits ex Mio. And no objection can ariſe upon it, 
but he may viſit. There is a clauſe in one of the ſtatutes 
of Elizabeth, which fixes the expence of his viſitation z 
which ſhews, that he was before in poſſeſſion of this 
power, When Dr Keton's foundation was made, the 
college was governed by Fiſher's ſtatutes. Dr Keton 
reſerved a power to himſelf to make ſtatutes touching his 
own fellows : He made none: If he had, they were to be 
conformable to the ſtatutes of the college : As he made 
none, and his fellows were by the indenture to be paid 
out of the revenue of the college, and were to have the 
ſame power and right as foundation fellows, and were to 
obey the ſame ſtatutes; by this means Dr Keton made 


them ſubject to the ſame ſtatutes and the ſame viſitor. . 


* Keton reſerved no power to his heirs to give ſtatutes. 
y the indenture, the right of election is given to the 
maſter fellows and ſcholars; but Dr Keton's fellows 
uſually have been, as the reſt are, elected by the maſter 
and fellows only. The ſtatutes of Elizabeth are ftill more 
plain : They recognize him by name to be viſitor : He is 
expreſsly ſo appointed: The power muſt be ſomewhere ; 
and no body elſe ever claimed it: The exerciſe of it is an 
cvidence of the right, and implies a grant of it. For 
which 'purpoſe was cited the caſe of Dr Martin againſt the 
archbiſhop of Canterbury as viſitor of Merton college in 
Oxford, T. 11 C 12 C. 2. This was the caſe of a pri- 
vate fellowſhip : It was contended by Dr Martin, that 
the biſhop of Wincheſter was viſitor: The other ſide 
ſhewed, that the archbiſhop had exerciſed this power, 
but the biſhop of Wincheſter: never had: An objection 

was 
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was taken, that as the caſe was doubtful, a prohibition 
'was proper : By the court, The long uſage will not give 
_ a right, yet it is a ſtrong evidence of it; and a prohibition 
was denied. 155 | | 
Upon the ſecond queſtion it was argued, that different 
viſitors of different foundations, would be productive of 
great confuſion and perpetual diſputes : That half of the 
fellows of the college are ingrafted, yet all take the ſame 
oath, and are all to be governed by queen Elizabeth's 
ſtatutes z there is no exemption in thoſe ſtatutes ; and Dr 
Keton's foundation was made long before; and they all 
ſwear to obey the ſtatutes of Elizabeth. | 
As to the third queſtion ; By the indenture the college 
agree, theſe fellows ſhall have the fame rights as founda- 
tion fellows had: An appeal to the viſitor was one of 
thoſe rights; and the Jaw has great reſpe& to rights : 
The penalty or forfeiture does not leſſen the right; they 
were two independent things: It is inadequate ; it cannot 
take away the antecedent right of a third perſon : The 
candidate has one right, and the biſhop another, and the 
chapter of Southwell another: The two firſt are remedial ; 
the laſt is a right to puniſh : The penalty gives no relief 
to the candidate ; but if it did, where a party hath ſeveral 
' remedies, he may take which he pleaſes. Diſtreſs was 
originally applicable to rent; yet if it was recovered by 
action, the rent notwithſtanding muſt be paid; tho' a 
penalty be given, yet the ſpecific remedy is not loft. 
In ſupport of the rule for a prohibition, it was argued ; 
The power of a viſitor is arbitrary, and yet wif! ke in 
the firſt inſtance. All fundatory rights ariſe from the 
roperty of the donor. A a has the nomination of 
Bis viſitor; and unleſs he diſpoſe of this power, it remains 
to his heirs; and if he die without heirs, it goes to the 
crown. It is ſettled, that a founder, or his heirs (if he 
does it not), may make a viſitor ; may give him partial, 
or general powers; if partial ones, and he exceeds them, 
that exceſs becomes a nullity, and lets in the law ; and 
this court, whether they can give relief or not, will ſee 
that theſe juriſdictions keep within their bounds, and will 
grant a prohibition where there is ſuch exceſs of power, 
as well as where there is no power at all, 
If Dr Keton made no viſitor, the power remains in his 
heir; and if no heir, it is in the crown, Where there is 
2 probability of doubt, whether the party to be prohibited 
1s doing right or not; the court always gives him liberty 
to declare in prohibition, otherwiſe the party would be 
without remedy. | | p 
2 0 
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2 P. Pill. 3a5. was cited to ſhew, that a viſitatorial 
power is not by implication to be inferred. It muſt de- 
pend upon a direct appointment. | 9 
The arguments drawn from the word vi/itor, are not 
concluſive, For the word is not uſed with any deſigna- 
tion of the power. A man may make an executor, to 
execute one part of his will; and another executor for 
another part. So a viſitor for a particular purpoſe, can- 
not {becauſe he is ſo) be a general viſitor, 
We admit the biſhop viſitor for ſome purpoſes, but not 
a general viſitor, He is limited by the ſtatutes, in the 
time, the objects, the manner and form of his viſitation, 
It is objected, that the words fit viſitator, in Dr Bent- 
ley's caſe, were held ſufficient to make the biſhop of Ely 
general viſitor. But that was not the ground of the judg- 
ment. Lord Raymond conſidered in that cafe what the 


crown had in view ; that they meant to make a general 


viſitor over all perſons and all things; there was no reſer- 
vation in the crown to make new ſtatutes, as there is in 
this caſe ; and the great doubt was, whether the crown 
ſhould take the right veſted in the biſhop out of him ; and 
if queen Elizabeth's ſtatutes had not been accepted, the 
crown ſhould not have reſumed that power, 

The power given by the ſtatutes of this college to the 
vicechancellor in certain caſes, and to the maſters of 
Trinity, King's, and Chriſt's colleges, are inconſiſtent 
with a general viſitor, Queen Elizabeth reſerves to her- 
ſelf the power of giving new, and of interpreting theſe 
ſtatutes ; and interdicts therein the biſhop or vicechancel- 
lor. By the ftatutes the biſhop muſt be called in; and 
he is limited within fifteen days. A ſingle perſon cannot 
call him to viſit. Dr Keton's foundation being antece- 
dent to queen Elizabeth's ſtatutes, and biſhop Fiſher's 
ſtatutes being thoſe which the college was governed by at 
that time; queen Elizabeth could not make his foundation 
ſubje& to the biſhop of Ely's viſitatorial power. Trinity 
hall hath the ſame ſtatutes as Caius college; and yet they 
have not the ſame viſitor, 

The caſe of Green and Rutherford is here not applicable. 
That was a mere truſt ; and therefore the biſhop could 
have nothing to do with it. Lord Hardwicke could only 


determine upon the ſtatutes in the defendant's plea, But 


all the ſtatutes being now before the court; and there ap- 
pearing powers and proviſions made by them, inconſiſtent 
with the biſhop's power as general viſitor ; this court will 
determine otherwiſe, 

The 
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The nomine pœnæ is a common law right; and the vi- 
fitor hath nothing to do with it. A fpecific remedy iz 
provided, and to be had elſewhere, and not from the 
biſhop of Ely. By the indenture, the power of diſtreſs 
is given to Dr Keton, Fitzherbert, and the chapter of 
Southwell, their heirs and ſucceſſors. The remedy is 
not inadequate; for, if followed, it will come to the 
ſame thing. The chapter of Southwell are only truſtees 
for Todington ; and if he is injured, he may in equity, 
ſhewing his proprietary right, compel them to diſtrain; 
and if he does, the college muſt ultimately come here ; 
and the right being determined at law for him, the court 
will grant a mandamus to admit him to the fellowſhip, 
And this is the ground, why the prohibition ſhould go; 
becauſe this court will not ſuffer the power of a viſitor to 
be exerciſed wrongfully, | 

By lord Mansfield chief juſtice : 

I was very deſirous to ſee if any further light could 
be had in this caſe, from the ancient conſtitution of the 
college; and therefore directed that biſhop Fiſher's ſtatutes 
ſhould be looked into, and laid before the court. 

It was inſiſted upon in the firſt argument, that the 
court ſhould at leaft give the plaintiff leave to declare in 
prohibition ; that this matter might receive a more ſolemn 
determination. But I own I had ftrong objections to it 
then; and I will now fay a few things upon that head, 
before I come to the merits of this caſe. | 
When the court inclines to grant a motion for a pro- 
hibition, there the defendant has a fort of right to in- 
fiſt, that the plaintiff ſhall declare in prohibition. But 
where the opinion of the court is againft granting a pro- 
hibition, the plaintiff has no ſuch right to inſiſt upon de- 
claring in prohibition, We cannot compel the plaintiff 
in prohibition to declare; but the ſtatute of 8 & 9g W. 
C. IT. makes him liable to coſts; nor can we, for the 


| fame reaſon, compel! the defendant to defend againſt his 


will. 
Only conſider what would be the conſequence in ſuch 
a caſe as this, if the court was to permit the plaintiff to 
declare, It would have many bad conſequences. A fel- 
lowſhip is a temporary ſupport ; and ſometimes is limited 
to a certain number of years. Is the promoter (or fel- 
low) to take upon himſelf the expence of fuch a ſuit, 
which may go thro” all the forms of law, even to a 
writ of error, only becauſe the plaintiff aſks it? Or is 
the viſitor to do it? If neither of them will do it, the 
| conſequence 
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conſequence will be, that every college ſhall do as 
pleaſe, and may do this even in a — where the eral 


rity of a viſitor is well founded. 
Having ſaid thus much in a caſe where the court is 


againſt the prohibition, I muſt add, that it is much bet- 


ter and more convenient to all parties, to have this mat- 
ter determined in a ſummary way. 

I come now to the merits of the queſtion. I muſt own 
I am confirmed in the ſame opinion I was of, when this 
matter was firſt ſtated to the court. 

There are two general queſtions : 

1. Whether the biſhop of Ely is viſitor of this college, 
as to the election of fellows ; for that is the point which 
is put and inſiſted upon in the ſuggeſtion ; and the ma- 
ſter and ſenior fellows only complain. 

2. Suppoſe the biſhop is ſuch a viſitor, and may viſit 
the fellows upon the old foundation ; yet whether he ma 
exerciſe that power upon Dr Keton's fellowſhips, whi 
are ingrafted fellowſhips. 

I will make here ſome obſervations, and lay down ſome 
general rules, concerning this power of a viſitor, 

This power, tho' a ſummary one, is certainly very 
convenient for theſe learned bodies. It has often been 
fo conſtdered by themſelves. It is called forum domęſti- 
cum. The exerciſe of it is in no caſe more convenient, 
than in that of elections, When the qualifications and 
proprieties of candidates are to be determined; what con- 
ſuſion would be made, if theſe were to be determined at 
the common law, and the party who had the right were 
yet kept out of the profits in the mean time, 

But be this power convenient or not; we muſt take it 


as it is eſtabliſhed by law. 


When there is a viſitor, he is ſo without appeal ; as it 
was adjudged in the caſe of Philigs and Bury. 

Having premiſed this, I will mention ſome of the rules 
concerning this power. 

The law conſiders theſe foundations in two lights; 
firſt, as they are corporations: and in this reſpect they 
are creatures of the crown's charter, governed by the 


law of the land. Secondly, as they are eleemoſynary : 
and in this reſpe& they are creatures of the founder's * 


bounty, and ſubject to the power of viſitation. 

The founder may delegate his viſitatorial power; ei- 
ther generally, or ſpecially. He may do this either 
by general words, or he may preſcribe a mode for the 
exerciſe of any part of this power. But if a mode 
of viſitation is preſcribed, in any . particular caſe ; _ 
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will ndt take away the general powers incidental to the 
office of a viſitor; of which powers that of determining 
concerning elections hath been held to be one. Sit vi- 
fitator has been held a ſufficient appointment, and to give 
| all powers incidental to the office. No ſet form of 
5 words is neceſſary; You muſt look into the whole tenor 
i of the ſtatutes, to ſee whether the power be given, or in- 
tended to be given. 

When the ſtatutes in queſtion were made, viſitatorial 
power was not ſo well underſtood, as it has been fince, 

and is at this day. | | 

A founder may ſplit this power into a number of ta. 
tutes for particular caſes, and yet the court may conſider 
upon the whole who is general viſitor. 

In the caſe of Clare Hall in Cambridge, Attorney Ge- 
neral againſt Talbot, H. 1747. Lord Hardwicke argued, 
that there was a general viſitor. One of the ſtatutes di- 
reed, that the chancellor of the univerſity ſhould viſit 
yearly, if any thing wanted to be corrected. A ſecond 
ſtatute gave him power to interpret the ſtatutes, A third 
ſtatute reſerved to the counteſs of Clare a power to give 
new ſtatutes, but expreſly excluded her heir from doing 
fo; and there were no general words appointing the chan- 
cellor to be viſitor. But as the heir was expreſly exclu- 
ded from giving new ſtatutes, and the chancellor of the 
univerfity had power to interpret and to viſit, altho' not 
expreſsly appointed viſiter ; yet lord Hardwicke held he 
was a general viſitor. | 

+ I take this to be clear, that a founder may appoint a 
viſitor with general power; and yet except particular 
powers in particular caſes. « 
| || Theſe being the general rules relating to viſitatorial 
ll - Yi power; I will now conſider this caſe upon the ſtatutes 
themſelves. | | 
The preſent conſtitution of the college muſt be taken 
as it ſtands upon the ſtatutes of Elizabeth. The old 
ſtatutes or old conſtitution are no otherwiſe material, 
than as they may ſerve to give light to the new ones, 
which refer to them. As in the conſtructipn of an act 
of parliament, an old ſtatute may give light to the con- 
ſtruction bf a new one. 
11 The queſtion is, whether upon theſe ſtatutes the biſhop 
| is general viſitor of the college, except in ſpecial caſcs 
provided for in the ſtatutes. 
In caſe where a body of ſtatutes is given by a founder, 
ll I doubt whether a viſitor can give or make new ſtatutes, 
| unleſs power is given him for that purpoſe, 
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Where there are no ſtatutes to prohibit him, there are 
caſes wherein injunctions have been given by a viſitor. 
I obſerve this, becauſe upon theſe ſtatutes I obſerve a 
jealouſy in the founder, that the right of giving ſtatutes 
might not be taken from the crown (the heir of the 
founder). 

The biſhop was to be viſitor, not legiſlator. He was 
to give no new ſtatutes, By the ſtatutes the legiſlative 

wer is reſerved to the crown. 

It hath been held (in Dr Bentley's caſe), that where 
a body of ſtatutes hath been already given, the crown 
(tho' the founder) cannot alter them without the conſent 
of the college. 

Here the power of making ſtatutes is expreſly reſerved 
to the crown, and is particularly . guarded. And if the 
biſhop acts contrary to the ſtatutes, he acts contrary to 
his authority. 

The proviſion made in Chap. 45. De modo procedendi 
contra magiſtrum, wherein the vicechancellor, the maſters 
of Trinity, Chriſt's and King's colleges are to interpoſe, 
amounts to an exception of the general viſitatorial power, 
in that particular caſe. So in other particular caſes: 
But the queſtion is, whether all the reſt of the viſitatorial 
power is not in the biſhop. | 

This depends upon three ſtatutes : Chap. 2. De elec- 
tione magiſiri, Chap. 50. De ambiguis. And Chap. 51. 
De viſitatore. It is obſervable, that Chap. 2. refers to 
the biſhop as the known viſitor of the college, and by 
words which make him a viſitor — ad callegii viſitatarem ve- 
matur : And though this ſtatute doth not deſcribe him 
by name as viſitor, yet the ſtatutes treat him as well 
known to be the general viſitor, 

By Chap. 50. De ambiguis : Expreſs authorities are 
given to the biſhop as viſitor, to determine, interpret, 
and declare upon the ſtatutes. This is as large a power, 
as any viſitor can have; he is not to make new ſtatutes, 
for that is contrary to his power. The words in this 
ſtatute, viſitationem autem hujus collegii epiſcopo Elienſi um- 
mendamus, are moſt ſtrong words to make him a general 
viſitor, 

Chap. 51. De viſitatore, gives him a power to viſit ex 
officio, ceteraque omnia et ſingula facerg et exercere, accord- 
ing to the ſaid ſtatute. : 

In Talbot's cafe, the viſitor was to viſit de anno in an- 
num; yet he was held to be a general. viſitor, 
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In the caſe. of Exeter college, de qui; % in 
quennium ; yet held to be a general viſitor. Such a = 
tation of time is not material. If he is viſitor, he has a 
right to hear complaints at any time ; This is inciden- 
5 tal to his viſitatorial power. | 

This being ſo, I am the more confirmed in my opinion 
of theſe ſtatutes (if nothing ariſes upon biſhep Fiſher's 
ſtatutes to the contrary), from the caſe of Green and 
Rutherforth, May 23. 1750. The firſt queſtion in that 
caſe was, whether -it did appear that the biſhop of Ely 
was general viſitor of this college. Theſe three ſtatutes, 
namely, Chap. 2, 50, and 51, were then pleaded to the 
juriſdiction of the court. rd Hardwicke was of opi- 
nion, that the biſhop of Ely was general viſitor. The 
only thing which he had any doubt upon was, the injunc- 
tion upon the maſter not to obey the biſhop, if he acted 
contrary to the ſtatutes. But this he ſaid was an excep- 
tion whenever ſuch a caſe ariſes; as in the caſe of Man- 
cheſter college: And when ſuch a caſe happens, the ju- 
riſdiction will devolve upon the king's courts. 

I think the old ſtatutes and conſtitution of the college 
confirm this opinion. They are as ſtrong to make the 
biſhop general viſitor; except in caſes excepted. 

The ſtatute De ambiguis is in both. So is the ſtatute 
De viftatore : But the words at the end of this ſtatute, 
præter hunc viſitationis modum nos alium aullum Elienſi epiſ- 
capo concedimus, are left out of queen Elizabeth's ſtatutes. 
This ſeems to have been done purpoſely to avoid doubt. 
Upon the conſtruction of theſe words, as they ſtand in 
the old ſtatutes, I think they cannot bear the ſenſe which 
has been contended for ; that is, that the biſhop ſhall be 
viſitor in the ſpecial form preſcribed by the ſtatutes, or 
that they ſhall only extend to his viſitation as ordinary. 
The counteſs of Richmond was jealous, that the biſhops 
of Ely might claim to be founders ; ſhe is anxious leſt the 
biſhop ſhould give new ſtatutes, or ſet up any right to 
change the old ones; and therefore ſhe directs he ſhal! 
have no greater power, than he had in other colleges where 
he was not founder, 

To viſit as ordinary, and to viſit an eleemoſynary 
foundation, are different things ; and yet the biſhops of 
Ely in Cambridge, and the biſhops of Lincoln in Oxford, 
had more viſitorſhips, becauſe they were dioceſans. 

It has been objected, that this is a proceeding to de- 
rivation ; and therefore by the ſtatute De viſitatore, the 
iſhop cannot viſit, unleſs he is called in by the _— 
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and five of the ſenior fellows. But this is not a caſe of 


deprivation. The biſhop has power over all the mem- 
bers of the college. He is only to conſider, whether the 
party is a member of the college or not, duly elected or 


| not. This is a queſtion upon a power which has always 


been held incidental to the viſitatorial power. 

It has never been doubted in the college, but the bi- 
ſhop was the viſitor of the fellows upon the old founda- 
tion. My reaſon for thinking ſo is, that nothing has 
been ſaid at the bar to the contrary. And a cafe has 
been cited of an ingrafted fellowſhip, wherein an ap- 
peal was made to the biſhop. Peg and Burton, in 1726. 

This brings me to the ſecond queſtion : Whether in- 
grafted fellowſhips are ſubject to the review and ſentence 
of the viſitor ? This draws on a queſtion of the greateſt 
conſequence to all the colleges in both univerſities. One 
cannot ſee the tenth part of the miſchief which would 
ariſe to the college, if they ſhould ſucceed in this point 
and there: is no college which would not be involved in 
it, In this college there are 32 original fellowſhips, and 
27 upon annexed foundations; 

I wanted to know whether the form of conveyances of 
this kind, before the time of queen Elizabeth; was not 
by an indenture with a clauſe of diftreſs, as this of Dr 

eton's; and my reaſon was, becauſe I ſuſpected it 
took its original form, in analogy to tenure by divine ſer- 
viee not performed (Litt. ſect. 137.) : If the ſervice be 
certain, the donee had a power of diſtreſs by the common 
law; but if the ſervice was uncertain, he had no remedy 
but to complain to the viſitor; 

Such indentures as this have been made in many caſes, 

have taken the pains to inquire and be informed of all 


the old colleges both in Cambridge and Oxford; and 


find there are none; but where there are ſome in- 
grafted fellowſhips made by inderiture as this is. And 
there never was an inſtance, where fellowſhips are in- 
grafted, that they were not as all the other fellows of the 


college, unleſs particular terms were given, and unleſs a 


ſpecial foundation was made, and a ſpecial acceptance of 
it, When this is not done they are conſidered as fellows 
of the body at large. 525 
In the caſe of Univerſity college, T. 1740. Upon an 
appeal to the lord chancellor Hardwieke: This college 
was founded by king Alfred: William of Durham found- 
ed two fellowſhips, and required that they ſhould be cho- 
ſen de proxime Dunelmiæ partibus oriundis. This came be- 
Ver. I. Ff fore 


* 


fore the chancellor upon an appeal, on a ſuggeſtion that 
the crown in right of the founder was viſitor; William 
of Durham having appointed no ſpecial viſitor of his fel- 
lows. The objection was, the fellows were not to be 
choſen from the county of Durham, but out of one of 
the next adjoining counties. This caſe was determined 
ne the college, that the crown was general viſitor, 

illiam of Durham having given no ſpecial viſitor, theſe 
ingrafted fellows are eo nomine to be conſidered as fellows 
of the college. 

The mode of donation is the law of it. If Dr Keton 
had appointed a viſitor, and the college had accepted his 
donation upon thoſe terms ; his viſitor would take place: 
but upon no other terms. | 

Dr Keton directs his fellows to be fellows of St. John's 
college, but upon his foundation ; and he contracts, that 
they ſhall have the ſame privileges and rights as founda- 
tion fellows in the college; and they are ſo to all intents 
and purpoſes, ſave the proprietary right ; they are to be 

elected as he other fellows of the college; and Dr Keton 
ſays nothing of their manner of voting, their age, or 
Other qualifications ; but theſe are left to be determined 
by the old conſtitution of the college; and by that old 
conſtitution, the maſter and fellows are to elect; and if 
they-do wrong, the viſitor is the judge: nay further, they 
are to ſwear to obſerve the ſtatutes of the college, which 
then were, or then after ſhould be made: that is, to ob- 
ſerve thele ſtatutes ; for Dr Keton gave none himſelf, 
Had Dr Keton made any ſtatutes contrary to thoſe of the 
college; his fellows — have obeyed the ſtatutes of the 
college; had he appointed a viſitor, it would have been 
contrary to the ſtatutes of the college. If there had not 
been a word more in the deed, than making them fellows ; 
eo nomine they would have become fellows of the body, 
and as ſuch ſubject.to all the ſtatutes of the college. 

This way of reaſoning is not new : for my lord Hard- 
wicke, in the caſe of the attorney general againſt Talbot, 
ſaid that the party was concluded by his own informa- 
tion, from ſaying he was not a member of the college, 
and as ſuch ſubject to the power of the viſitor. So here, 
they are members of the college, equal in power and 
every thing elſe with the fellows on the foundation. 
And his lordſhip, in Green and Ruther forth, held the ſame ; 
and ſaid it would be the ſame as to all new donations. 
And Sir John Strange (who aſſiſted the chancellor) was 
of opinion in that caſe, that new ingraftments, unleſs 
Er | particular 
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particular proviſion was made to the contrary, are eo no- 
mine part of the old foundation, 
An objection has been taken here upon the power of 


diſtreſs. This objection would extend to a great many 


caſes beſides the preſent. Several foundations have been 
made by indenture, in the ſame manner as this is. Dr 
Fiſher's foundation in this college was made ſo. And the 
precedent being once ſettled, it is not wonderful it ſhould 


be followed. They are proviſions diverſo intuitu. This 


ſpecific, by the power of the viſitor, is left to the college. 
The diſtreſs like the caſe of tenure by divine ſervice, is 
left to the common law. The diſtreſs is an inadequate 
remedy, the value of money between that time and this 
conſidered ; and it is not given to the perſon injured, 
but to Dr Keton's heirs, and the chapter of Southwell. 

The biſhop of Ely has a right, with reſpect to the pro- 
prietary qualification, to judge of the election of fellows. 
And for theſe reaſons, I am very clearly of opinion, there 
is no ground for a prohibition in this caſe, Were this 
matter to be determined upon the ſecond queſtion made, 
it would introduce the greateſt inconvenience and confu- 
ton amongſt all colleges. 
If I had doubted, or had inclined that a prohibition 
ſhould go, T would have given the plaintiff leave to have 
declared in prohibition, But as I have no doubt, I think 
I ought not to put the promoter of the appeal to the ex- 
pence of it; both out of juſtice to the party, and alſo for 
the ſake of the precedent. 

The juſtices Deniſon and Foſter were of the ſame opi- 
nion, Mr. juſtice Wilmot being abſent. 


10. In the thirceenth year of king Henry the fourth, Thearchbiſhop's 


435 


happened the famous cauſe between the archbiſhop of Can- 1 


terbury, and the chancellor and proctors of the univerſity 
of Oxford; which was thus: Archbiſhop Arundel being 
in his viſitation of the dioceſe of Lincoln, came in his 
way to viſit the univerſity of Oxford, which was then 
within the limits of that dioceſe. The univerſity inſiſted 
upon their exemption by papal authority; and refuſed to 
ſubmit to his viſitation. The archbiſhop urged a ſen- 
tence given againſt them in this ſame cauſe by king Ri- 
Chard the ſecond ; but in vain. They ſtood upon their 
exemption, and referred themſelves (in which the arch- 
biſhop alſo agreed with them) to the king's judgment. 
Their cauſe was accordingly heard before the ſaid king 
Henry the fourth, and ſentence given for the archbiſhop 
and his viſitatorial power over them. And this whole 
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proceſs and ſentence, at the archbiſhop's petition, was 
ratified and inrolled in parliament, to prevent any future 


diſputes upon that ſubject. Rot. Parl. 13 H. 4. num. 
15. Wake's State of the Ch. 348. £298 


Upon this, the archbiſhop of York put in his claim, 


for the exception of the college called Queen- Hall in the 


ſaid univerſity: The reſult of which was this; that the 
archbiſhop of Canterbury in preſence of the king and of 
the lords in the faid parliament, promiſed, that if the 
archbiſhop of York could ſufficiently ſhew any privilege, 
or ſpecialty of record, wherefore the ſaid archbiſhop of 
Canterbury might not uſe or exercife his viſitation of the 
ſaid college, he would then abſtain ; ſaving to him al- 
ways the vifitation of the ſcholars abiding in the ſaid col- 
lege, according to the judgments and decrees made and 
given by the ſaid king Richard the ſecond, and the ſaid 
king Henry the fourth. Id. ibid. | 

But this claim of the archbiſhop of York ſeemeth to 
have been frivolous ; ſeeing the excluſive right which he 


' inſiſted on, was only in reſpect of his being local viſitor 


of that college: for if the archbiſhop of Canterbury had 
otherwiſe a power of viſiting, the founder of the college 
could not take it from him by his ſtatutes, 

Afterwards, in the 12th year of king Charles the firſt, 
this matter was again conteſted by both the univerſities 
againft 46>: wii, py who claimed a right of viſiting 
them jure metropolitico; and they pleaded, that the power 
of viſiting them was in the king alone, as their founder. 


This cauſe alfo came to an hearing before his majeſty in 


council. 


For the archbiſhop it was urged, that his power of vi- 
fitation within his province is of common right, and as 


ancient as the archbiſhoprick itſelf ; that it is a general 


power, and not over certain particular perfons, but over 
clergy and people, in all cauſes eccleſiaſtical, and in all 
places within his province, without exception: That if 
the univerſities have any exemption, it is incumbent up- 
on them to ſhew-it : That the exemptions (if any) which 
they had by any bulls from the pope, were aboliſhed by 
the act of parliament of 28 H. 8. c. 16. and not plead- 
able in: any court: That this power of the archbiſhop 
doth no way trench upon the king's power; but that the 
king by himſelf or his commiſſioners may viſit as founder, 
and the archbiſhop. nevertheleſs as metropolitan: That 
the archbiſhop's intention is not to. viſit the ftatutes of 
the univerſity, or of any particular college; but to vifit 

metropolitically, 
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metrapolitically, that is, to viſit the body of the univer- | 


ſity, and every ſcholar therein, for his obedience to the 
doctrine and diſcipline of the church of England, but not 
to meddle with the ſtatutes of colleges or of the univer- 
ſity, or the particular viſitors of any college. | 

or the univerſity of Cambridge it was urged, that the 
power of viſiting them of right belongeth to the King; 
which is an exemption from any ordinary juriſdiction : 
And for other exemptions, they had bulls from the pope, 
and charters: That about the beginning of the reign of 
king Richard the ſecond, moſt of their charters were 
burned, by an inſurrection in the town; but many of 
them were confirmed to the time of Hen. 6, upon a ſuit 
made to the pope to give ſome confirmation to their pri» 
vileges, in regard their charters were burned ; whereupon 
the pope granted a commiſſion, and witneſſes were exa- 
mined, which examination was a means to produce two 
ancient bulls, exempting them from metropolitical viſita- 
tion, the one bearing date in the year 624, and the other 
in 699. | | 

For the univerſity of Oxſord it was argued, that it was 
an ancient univerſity, founded long before \the conquelt, 
and had as ancient privileges; and by bulls from the pope 
was ever exempt from the viſitation of any archbiſhop, as 
in his metropolitical right, but that the few viſitations 
which had been made by any of the archbiſhops were by 
virtue only of their legatine power ; 'T hat as none can 
found an univerſity but the king, ſo none hath power but 
the king to viſit it: That indeed their ancient charters 
are loſt; but altho' there are no records ſo old, yet there 
are divers recitals in Edward the third's time, which ſhew, 
that. they had ſome original grant of exemption; and in 
confirmation thereof, that there had never been, in fo 
many hundred, years, any viſitation made by any arch- 
biſhop, as being within his province, 

Upon the hearing of the whole cauſe, it was declared 
by the king, with the advice of the privy council, that it 
was granted on alt hands, that the king had an undoubted 
right to viſit.the univerſities ; and that the archbiſhop, in 
the right.of his metropolitical church of Canterbury, 
had power ta viſit the whole province, in which the uni- 
verſities were ſituated, and were under the ſame power, 
unleſs they could ſhew privilege and exemption : That 
the exceptions then alledged, were not ſuch as could give 
ſatisfaction: That they could be exempted by no papal 
bull; and that they were exempted by none of their char- 
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ters: That the long omiſſion of the archbiſhops to viſit, 


could be no preſcription to bar the right of the metropo- 
'Hrical ſee: That it appeared, that both univerſities had 


been viſited by three archbiſhops, jure metropolitico, and 
not by a legatine power : That this coming in. queſtion, 
upon the reſiſtance of the univerſity of Oxford, it was, 
upon full hearing of both parties, adjudged for the arch- 


biſhop by king Richard the ſecond, and afterward upon 


the like hearing and re-examination by king Henry the 
fourth ; and both of their judgments eſtabliſhed by a& of 


parliament, 13 Hen. 4. And the archbiſhop produced 


before his majeſty an original deed from the univerſity of 
Cambridge to the archbiſhop, under the hands of the 


heads of houſes, containing a renunciation of all pri- 


vileges from any. pope, and wherein they bind themſelves 
under the penalty of 1000 l, not to oppoſe the archbifhop's 
Juriſdiction : And this was in the 27 of Hen.-8. being a 


- year before the ſaid bulls were aboliſhed by a& of parlia- 


ment, 
So the king and council adjudged the right of viſiting 


the univerſities, chancellors, ſcholars, and all perſons 


enjoying the privileges thereof, to belong to the arch- 

biſhop and metropolitical church of Canterbury, by him- 

felf or his commiſſary. ps 
Whereupon the archbiſhop made this motion to the 


. king : Firſt, for himſelf, that his majeſty would be gra- 
ciouſly pleaſed, that he might have the ſentence drawn 


up by the advice of his' majeſty's learned counſel, and 
put under the broad ſeal, to ſettle all differences that 
hereafter might ariſe: Then on the behalf of both the 
univerſities, that they ſhould remain free and exempt 
from the- viſitation and juriſdiction of the biſhop of the 
dioceſe, or archdeacon. 

Note, the grounds of exemption from epiſcopal viſita- 
tion, whilſt at the ſame time they are ſuppoſed ſubject to 
the archiepiſcopal, are not ſet forth : This muſt be from 
ſome clauſe of exemption in the univerſity charters, or 
from ſome reſtrictive clauſe in the foundation of the biſh- 
opricks, eſpecially of Oxford, where the epiſcopal ſee 
was not erected until the latter end of the reign of king 
Henry the eighth; and even with reſpect to Cambridge 
this might be the caſe, if that is true which is intimated 
above, that the univerſity there is at leaſt as ancient as 
the year 624, for that was long before the erection of the 
biſhoprick of Ely, which was taken out of the dioceſe of 
Lincoln about the year 1111. - Or elſe the VE 
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here muſt have meant, that the king, as ſupreme head of 
the church, and as viſitor of the univerſities in right of 
foundation, ſhould by his royal authority now eſtabliſh 
it. by 

eee ſince it was declared to be the arch- 
biſhop's right to viſit metropolitically, and it was not 
limited by law how often; therefore the archbiſhop mos 
ved, that notwithſtanding the laſt cuſtom of viſitation 
was only once in the archbiſhop's time, he might by 
himſelf or his commiſſary viſit the univerſities as often 
as any great emergent cauſe ſhould move him ; provided, 
that neither he nor any of his ſucceſſors ſhould, after the 
firſt viſitation, viſit upon ſuch emergent cauſes, unleſs it 
be firſt made known to his majeſty and his ſucceſſors. 

All which was granted by the king, and fo ſettled. 

Laſtly, whereas it was alledged, that the chancellors 
of either univerſity were, and are like to be, perſons of 
great honour and eminence, and therefore it might be in- 
convenient, that they ſhould be called to ſuch viſitation ; 
it was declared by his majeſty, that in the courſe of law, 
the chancellor would be allowed to appear by his proxy. 
2 Ruſhw. Hiſt. Coll. 324 —332 


11. By the 7 8 N. c. 37. Whereas it would be a Collepes how 


- . b far affected by 
great hindrance to learning and other good and charitable . gutes c 
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works, if perſons well inclined may not be permitted to mortmain. 


found colleges or ſchools for encouragement of learning, 


or to augment the revenues of colleges already founded, 
by granting lands tenements rents or other hereditaments 
to ſuch colleges or ſchools; it is enacted, that it ſhall be 
lawful for the king, when and as often as he ſhall think 
fit, to grant to any perſon or perſons, bodies politick or 
corporate, their heirs and ſucceſſors, licence to aliene in 
mortmain, and alſo to purchaſe take and hold in mort- 
main, in perpetuity or otherwiſe, any lands tenements or 
hereditaments whatſoever, of whomſoever the fame ſhall 
be holden, 

And by the 9 G. 2. c. 36. which reſtraineth aliena- 
tions in mortmain, it is provided, that the ſame ſhall not 
extend to make void the diſpoſitions of any lands tene- 
ments or hereditaments, which ſhall be made in other 
manner and form than in this act is directed, to or in 
truſt for cither of the two univerſities, or any of rhe col- 
leges or houſes of learning within the ſame ; or to or in 
truſt for the colleges of Eton, Wincheſter, or Weſtmin- 


ſter, for the better ſupport and maintenance of the ſcholars 
only upon the foundations of the ſaid colleges of Eton, 
Wincheſter, 
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be capable of purchaſing taking or holding any other ad- 
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Wincheſter, and Weſtminſter. Provided, chat no ſuch 


college or houſe of learning, which ſhall hold or enjoy ſe 
many. adyowſons of ecclebaſtical benefices, as ſhall be 
equal in number to one moiety of the fellows or perſons 
uſually ſtyled or reputed as fellows, or where there are 
no fellows or perſons uſually ſtyled or reputed as fellows 
to one mojety of the ſtudents upon the foundation; ſhal 
vowlons of eccleſiaſtical benefices by any means whatſo - 
ever; the advowſons of ſuch eccleſiaftical benefices as are 
annexed to, or given for the benefit or better ſupport of 
the heads of any of the ſaid colleges or houſes of learning, 
not being computed in the number of advowſons hereby 
Umited. . | 
12. By the 13 Elz. c. 10. All college leaſes, other 
than for the term of twenty one years or three lives, ſhall 
be void, Provided, that this ſhall not extend to make 
goad any leaſe for more years than are limited by the pri- 
vate ſtatutes of the college, | 

By the 18 Eliz. c. 6. In all college leaſes one third part 
of the rent ſhall be reſerved and paid in corn. 

And there are divers other regulations concerning the 
ſame by the ſaid acts and by ſeveral other acts of parlia- 
ment, which falling in with the general law concerning 
leaſes made by corporations whether ſole or aggregate, 
the whole is treated of together under the title Leaſes, 
13. By the 43 Eliz. c. 4. which enacteth, that where- 


as divers lands tenements rents annuities profits heredita- 


ments goods chattels money and ſtocks of money have 
been afoned by divers well diſpoſed perſons, as well for 
the maintenance of ſchools of learning, free ſchools, and 
ſcholars in the univerſities, as for other pious and godly 
purpoſes; which nevertheleſs have not been employed 
according to the charitable intent of the donors, by reaſon 
of frauds, breaches of truſt, and neyligence in thoſe that 
ſhould pay deliver and employ the fame ; in ſuch caſe, the 
lord chancellor may iſſue commiſſions to inquire thereof, 
and to take order therein: it is provided, that nothing 
therein ſhall extend to any lands tenements rents annuities 
profits goods chattels money or ſtocks of money, given 
Jimijed appointed or aſſigned to any college hall or houſe 
of learning within the univerſities of Oxford or Cam- 


bridge, or to the colleges of Weſtminſter Eton or Win- 
cheſter or any of them, or to any cathedral or collegiate 


church; nor to any college, hoſpital, or free ſchool, 
4 7 ge " > which 
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which have ſpecial viſitors or governors or overſeers ap- 
inted them by their founders. | 

14. By the 33 H. 8. c. 27. Albeit that by the common EleQions in cel- 
law all aſſents elections and grants, made and granted by l 
the dean warden provoſt maſter preſident or other govern- 
or of any college or other corporation, with the aſſent of 
the major part of the fellows or brethren of ſuch corpora- 
tion, be as effeCtual as if the whole number had aſſented; 
yet nevertheleſs divers founders of ſuch corporations have 
amongſt other their local ſtatutes eſtabliſhed, that if any 
one of ſuch corporation ſhould-deny any fuch grant, then 
no ſuch election or grant ſhould be made, and for per- 
formance of the ſame every perſon having power of aſſent 
hath been wont to be ſworn : for remedy thereof it is 
enacted, that every ſtatute made by any ſuch founder, 
whereby the grant or election of the governor or. ruler, 
with the afſent of the more part of ſuch corporation, 
ſhould be in any wiſe hindred by any one or more being 
the leſſer number (contrary to the courſe of the common 
law), ſhall be void ; and none ſhall be compelled to take 
an oath for the obſerving of any ſuch ſtatute, on pain of 
every perſon giving ſuch oath to forfeit 51, half to the - 
king, and half to him that ſhall ſue in any of the king's 
courts of record. 

But ſuch major part are to attend in perſon, and to be 
preſent together, at the executing of ſuch act; and the 
aſſent muſt be given by each member ſingly, and not in 
a confuſed and uncertain manner ; and this muſt be when 
they are regularly aſſembled in one certain place, and not 
a conſent given by the members in ſeveral places and at 
ſeveral times. Gibſ. 744. | | 


And by the 31 El. c. 6. Whereas by the intent of the 
founders of colleges, churches collegiate, churches cathe- 
dral, ſchools, hoſpitals, halls, and other like ſocieties 
within this realm, and by the ſtatutes and good orders of 
the ſame, the elections preſentations and nominations of 
fellows ſcholars officers and other perſons to have room or 
place in the ſame, are to be had and made of the fitteſt 
and moſt meet perſons being capable of the ſame elections 

reſentations and nominations, freely, without any reward 
gift or thing given or taken for the ſame; and for true 
performance whereof, ſome electors preſentors and nomi- 
nators in the ſame have or ſhould take a coporal oath to 
make their elections preſentations and nominations ac- 
cordingly ; yet notwithſtanding it is ſeen and found by 
AE | experience, 
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experience, that the ſaid elections preſentations and no- 
minations be many times wrought and brought to paſs 


vwith money gifts and rewards; whereby the fitteſt perſons 


do de elected preſented or nominated, wanting money or 


friends, are ſeldom or not at all preferred, contrary to 
the good meaning of the ſaid founders, to the ſaid good 
ſtatutes and ordinances of the ſaid colleges churches ſchools 
halls hoſpitals and ſocieties, and to the great prejudice of 
learning and the commonwealth and eſtate of the realm; 
for remedy thereof, it is enacted, that if any perſon which 
hath election preſentation or nomination, or voice or aſſent 
in the choice election preſentation or nomination, of any 
fellaw, ſcholar, or any other perſon, to have room or 
place in any of the ſaid churches colleges ſchools hoſpitals 
halls or ſocieties, ſhall have receive or take any money 
fee reward or any other profit directly or indirectly, or 
ſhall take any promiſe agreement covenant bond or other 
aſſurance to receive or have any money fee reward or an 
other profit directly or indirectly, either to himſelf or to 
any of his friends, for his voice aſſent or conſent, in elect- 
ing chuſing preſenting or nominating any officer fellow 
ſcholar or other perſon to have any room or place in any 
of the ſaid ſocieties; then, and from thenceforth, the 
place room or office which ſuch perſon ſo offending ſhall 
then have in any the ſaid churches colleges ſchools 
halls hoſpitals or ſocieties, ſhall be void as if he were na- 
turally dead. /. 1, 2. 0: 
And if any fellow, officer, or ſcholar of any of the ſai 
ſocieties, or other perſon having room or place therein, 
ſhall directly or indirectly take or receive, or by any de- 
vice or means contract or agree to have or receive, any 
money reward or profit whatſoever, for the leaving or 
reſigning up of the ſame his room or place, for any other 
to be placed in the ſame; he ſhall forfeit and loſe double 
the ſum of money, or value of the thing ſo received and 
taken, or agreed to be received and taken: and every 
rſon by whom, or for whom, any money gift or reward 
as aforeſaid ſhall. be given or agreed to be paid, ſhall be 
uncapable of that place or room for that time or turn, 


fe 3. 


And for the more ſincere election choice preſentation 
and nomination of fellows, ſcholars, officers, and other 
perſons to have room or place in any of the ſaid churches, 


. colleges, halls, ſchools, hoſpitals, and other the like 


ſocieties ; it is further enacted, that at the time of every 
ſuch election preſentation or nomination to be had, as 
well 
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well this preſent act, as the orders and ſtatutes of 


the ſame places, _— ſuch election preſentation 


or nomination to be had, ſhall then and there be pub- 
lickly read : on pain that every perſon in whom default 


thereof ſhall be, ſhall forfeit and loſe the ſum of gol, 


half to him that ſhall ſue, and half to the uſe of the ſo- 
ciety. /. 4. | | 

3 everal founders of colleges have, in their ſtatutes 
for the government of the ſaid colleges, given a certain 
degree of preference, in the election of ſcholars or others 
to thoſe of their own blood. Concerning which there 
hath been much diſpute, It is contended on one fide, 
that by length of time all relation of kindred muſt ne- 
ceſſarily wear out; on the other, that this cognation ſtill 
ſubſiſts, and may ſubſiſt indefinitely. On behalf of thoſe 
who claim as kinſmen (altho' from the time of the foun- 
dation of the reſpeCtive colleges they may be ſuppoſed to 
be not nearer now than the tenth, twelfth, 'or perhaps 
fifteenth degree from the common anceſtor by whom they 
deduce their relation to the founder) it is urged; that no 
length of time can utterly extinguiſh their kindred ; that 
no limits have ever been ſet to conſanguinity by any law 


whatſoever ; particularly, that by the municipal laws of 


this realm, in the ſucceſſion to inheritances, no bounda 
is limited, but lands deſcend to the heirs of the firſt pur- 
chaſer in infinitum ; and that by the college ſtatutes no 
limitation is intended, being general, in this or the like 
form“ Volumus, quod in omni electione ſcholarium, 
t futuris temporibus facienda, principaliter et ante om- 
© nes alios, illi qui ſunt vel erunt de conſanguinitate 
“ noſtra aut genere, fi qui tales ſint, ubicunque fuerint 
« oriundi, dum tamen - fint reperti habiles et idonei, ſe- 
% cundum conditiones ſuperius et inferius recitatas, ſine 
« aliquo probationis tempore &c. eligantur.” It is con- 
tended, on the other hand, that it is abſolutely neceſſary 
that ſome limitation ſhould be fixed, hard ſuch ſta- 
tute muſt defeat its own intention. As all collateral con- 
ſanguinity conſiſts in being derived from one common 
parent, if this conſanguinity knows no bounds, all man- 
kind are without doubt kinſmen, becauſe derived from 
the ſame original anceſtor, As for inſtance, the common 
ſtock of the founder and his nephew is the founder's fa- 
ther; the common ſtock of the founder and his couſin 
german is the founder's grandfather ; of him and his ſe- 
cond couſin is his great grandfather z and ſo on: all theſe 
are confeſſedly his kinſmen, and yet all derived w__ dif- 
erent 
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ferent common ſtocks, But unlefs there be ſome period 
to ſtop at, by the ſame rule that the common ſtock may 
be aſlumed three generations above either of the related 
parties, it may be aſſumed three hundred ; we may aſcend 
to Noah, or to Adam, and make him the ſtirps of uni- 
verſal conſanguinity.—That by the civil law, all notion 
of conſanguinity is extinguiſhed, at the furtheſt after the 


. tenth degree. Similar to which is the law of ſucceſſions 


eſtabliſhed by the preſent king of Pruſſia; who in his code 
lays it down as a rule, that “there ſhall no longer after 
<< the tenth degree be the leaſt regard paid to kindred, 
in reſpect to a ſucceſſion ab zntetato, but the inheri- 
< tance ſhall be reputed vacant, and fall to the king's 
« .exchequer.”— That by the canon law, which regards 
chiefly the prohibitions of marriage, conſanguinity extends 
no ferther than the ſeventh degree. And as marriage 
with one's kindred is prohibited generally, it was neceſ- 
ſary to ſtop ſame where, or elſe the kindred in this, as 
in the college caſe, would be univerſal, For the blood 
of the common anceſtor, wherein conſiſts the relation, is 
by a multitude of deſcents fluiced into ſo many different 
channels, and mixed with ſo many other bloods, that it 
can be no longer diſtinguiſhed. Every man has in the 
firſt aſcending degree two anceſtors ; in the ſecond, four; 
and, by the ſame rule of progreſſion, in the ſeventh, 128; 
in the tenth, 1024; and in the twentieth, above a mil- 
Dion; and has, conſequently, as many bloods in bim as 
he bath anceſtors ; and therefore muſt needs have but a 


very minute portion pf the blood of a remote anceſtor, , 


A perſon, for inſtance, one of whoſe anceſtors in the 


| ffteenth degree is the founder's father, has 32767 other 


anceſtors in the ſame degree; that ſhare of his blood 
therefore, which he derives from the founder's father, is 
only one 32768th of his whale maſs; a proportion which 
cannot be imagined to intitle the poſſeſſor of it to any 
ſpecial ſhare of affection from the reſt of the deſcendants 
of the ſame anceſtor. —That by the municipal laws of 
this realm, the unlimited ſucceſſion to the inheritance re- 
ſpects only the perſon who is next of kindred, and not 
who is of kindred in general; and therefore the caſe of 
founder's kinſmen is not parallel to this; for if it were, 


the next of kindred only could be intitled, who would 


exclude all the reſt. That as to the ſtatute which re- 
quires that in every election to be made in future times, 
a principal regard be had to the founder's kindred, 

4 there 
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there is in the ſame: clauſe a limitation, . ſi qui tales 
4e ſint.“ 

In the caſe of Wincheſter college, and of New college 
in Oxford, both of which were founded by William of 
Wykeham, an inconvenience ariſing, about 200 years 
after the foundation, from the growing number of foun- 
ders kinſmen, the college of Wincheſter rejected a claim- 
ant. The claimant's father thereupon applied (as the 
manner then was) «to the court of chancery, and not to 
the viſitor, for relief. And after a ſolemn hearing, 30 
Jan. 22 Eliz. in the year 1579, it was recommended 
the lord keeper Bromley, and aſſented to on all. ſides, for 
the difficulty of judgment to be given, and it was ſo:de> 
creed, that the plaintiff's iſſue, for four deſcents, ſhould: 
be admitted as. if they were founder's kinſmen, and that 


he ſhould renounce all farther claim to the blood of the 
founder: which renunciation was made accordingly. 


About ten years afterwards, the fathers. of two other 
rejected candidates applied to the ſame tribunal for a ſimi- 
lar relief, Whereupon the lord chancellor Hatton, 
« pravely confidering, that the publick benefit of the 
«realm, for the education of ſcholars in learning (chiefly 
« intended by the founder) would greatly be hindred, if v 
« every of the children of the ſaid complainants (allowing 
«© them to be of the undoubted blood of the ſounder) 
«© ſhould be admitted into the ſaid colleges, being many 
© in number, and in a ſhort time likely to ſpread and 
% grow into more generations, ſufficient of themſelves 
© to fill the number of both colleges,” —referred the 
whole to biſhop Cooper, who then fat in the ſee of 
Wincheſter, and, as ſuch, was the viſitor of both ſocie- 
ties, The biſhop, having duly conſidered the caſe, in 
order to ſhew a grateful remembrance of ſo worthy a work 
as the founding of two colleges, declares himſelf willing 
to pay a regard to ſuch as even ſeem to be of the foun- 
der's blood, << fo that the ſame tend not to the annoying, 
« diſturbance, or prejudice of the ſaid foundations 
«*- which. the founder undoubtedly meant to make for the 
« publick benefit of the whole realm, and not to be 
« appropriated and made peculiar to one only kindred: 
and family.“ He then ſtates the vaſt increaſe: of the 
claimants, whereby he obſerves that if it be not in 
« wiſdom foreſeen, the number of ſcholars in both col- 
<< leges. is like to be fully ſupplied by ſuch. reputed kinſ- 
„men, be they apt or not apt to be brought up in 
learning; ſo that the: publick benefit intended by the- 

« founder 
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cc founder would be fruſtrated.” He afterwards remarks 
(what is equally true of every other antient college) that 
the revenues of the ſociety, had been much augmented by 
other benefactors, ſtrangers to the founder's blood, who 
could never intend to confine their bounty within ſuch a 


partial channel. In conſideration whereof, and for 


e avoiding ſuch inconveniences as might come, if one 
& blood and kindred ſhould have both colleges in their 
4 poſſeſſion and regimen,” he declares the founder's in- 
tention to have been, that the education of ſcholars ſhould 


more largely extend than to his own kindred, and yet 


that ſome convenient regard ſhould be paid to thoſe of 
his undoubted blood: and therefore the biſhop directs, 


that there ſhall not be at one time above the number 
of 18 reputed kinſmen in the two colleges (which 


conſiſt in the whole of 140 ſcholars) to wit, $ in 
New college, and 10 in that of Wincheſter; and that 
not above two ſhall be admitted at any one election into 
either college. 

At the diſtance of near 50 years, this matter was again 
reconſidered, on a petition (as it ſeems) to the king in 
perſon. For there is extant an order dated the 31 ; 
1637, made by the archbiſhop of Canterbury, the earl of 
Arundel and Surry earl marſhal, and the biſhop of Win- 


cheſter, to whom it was referred by the king to conſider 


of the claim of another Wykeham. This =P determine 
to be groundleſs; founding their opinion on the decree of 
the 30 Jan. 1579; and alſo on the great inconvenience 
that would follow, if the founder's conſanguinity ſhould 
be ſo exceedingly multiplied as it would be, to the ab- 


© ſolute reſtraint of the freedom of elections, if ſuch 


« claims were admitted,” 

In the year 1651, during Cromwell's uſurpation, the 
ſame queſtion was again brought before the committee of 
the houſe of commons, for regulation of the two univer- 
ſities, and the colleges of Eaton and Winckeſter, pro- 
bably with,a view to re-eſtabliſh the unlimited prefe- 
rence of kindred ; but all they could obtain was, an or- 
der for augmenting the number of 18 kinſmen, eſtabliſh- 
ed by biſhop Cooper to 20 in both ſocieties; with a 
proviſo that if more than twenty had already crept in, 
no more ſhould be admitted till the number was reduced 
to twenty. 

Nevertheleſs, at this day, it muſt be acknowledged, 
dy whatſoever means it hath happened, that though the 
annual reſtriction of two in the ſaid colleges continues 
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in uſe, yet the total reſtriction of 18 (or 20) has fallen 


. 


into oblivion. 

And as the limitation of number in the ſaid colleges hath 
been attempted, ſo in the college of All Souls in the ſaid 
univerſity, founded by archbiſhop Chichele in the year 
1438, it hath been endeavoured to obtain a limitation 
in the degrees; for the reaſons above expreſſed, But in 
the caſes that have been determined by the ſeveral viſitors, 
no certain boundary hath been yet eſtabliſhed ; the ſame 
having been adjudged on the particular circumftances of 
each caſe. Black/t. on Collateral Conſanguinity, 

So that it ſeemeth till to remain a matter of great 
doubt. For, as on the one hand, it could never be the 
founder's intention to fill the college wholly with his 
own kindred ; ſo, on the other, as he himſelf has been 
filent in that reſpect, it is difficult to ſay, at what pretiſe 
period his_particular regard to his own family and rela- 
tions, however diſtant, ſhould entirely ceaſe. A limita- 
tion in point of number, ſeemeth to be moſt appoſite, as 
was directed by biſhop Cooper in the caſe of Wykeham's 
foundations, in ſome kind of proportion to what may be 
ſuppoſed, or from the regiſters of the reſpeCtive colleges 
may appear, to have been in the founder's days, or with- 
in an age or two afterwards ; for ſo the founder's whole 
inſtitution will take effect : that is, far the greater part 
of the ſociety will conſiſt of perſons elected out of the 
publick at large, or otherwiſe according to the reſtrictions 
of the reſpective foundations; and at the ſame time a rea- 
ſonable regard will be had to thoſe who can prove them- 
ſelves of the founder's kindred ; altho' it muſt be owned, 
at this day, that the proportion is ſcarcely ſo much, as 
of one drop of blood to the whole mals. 

There is in human nature à defire of immortality, 
which expands itſelf without limitation even in this life. 
Every man wiſhes to live in his poſterity, and to tranſ- 
mit his inheritance to them at whatever diſtance, And 
thoſe poſterity, on the other hand, glory in deriving their 
pedigree thro* a long ſeries of anceſtors ; and the higher 
they can aſcend, the more honourable it is eſteemed. 
Even that excellent author, from whom the above ſtate 
ot the caſe is taken, who argues inconteſtibly for the ne- 
ceſſity of ſome limitation, yet in his dedication of the char- 
ters compliments his patron, on being * the defender of 
5 thoſe liberties of which his anceſtor atteſted the exe- 


* cution :” which atteſtation, was long before the foun- 
dation of any of the colleges wherein the preſent queſ- 


don 


447 


448 


Colleges. 
tion is agitated. Many noble families of this kingdom 
boaſt of their deſcent from ſome of thoſe heroes who came 
in with. the Norman invader. The inhabitants of Wales 
aſcend. further, into the Saxon period; when their pro- 
genitors choſe rather to loſe their country than their li- 
berty : And they ſtill endeavour to preſerve their genea- 


. logies, altho' the reaſon thereof (as it ſeemeth) hath been 


long fince forgotten ; which moſt probably was, that up- 
on their return each man might be able to deduce his title 


to his own eſtate, The Jews, for a longer term, have - 


been ſolicitous to keep up the diſtinction of their tribes ; 


partly, for a like reaſon ; and partly, that they may be 
able to aſcertain the deſcent of their expected Meſſiah. 


The Scots, in the time of king James the firſt of England, 


flattered that prince on his being the 108th king of Scot- 


land lineally deſcended of one ſtock ; which, according to 
a reaſonable computation, would carry us up almoſt as 


Perſons elected 
to ſubſcribe the 
declaration of 
conformity. 


far as the days of Solomon (the great anceſtor of that 
monarch, as one would be tempted to canclude from the 
court writings of thoſe times). And the more chimerical 
ſuch calculations-may be, ſo much the more they demon- 
ſtrate the honourable eſteem entertained thereof by man- 
kind, where they are real. 5h | 

16. By the 13 & 14 C. 2. c. 4. and the 1 V. eff. 1. 
c. 8. .. 11. All maſters, and other heads, fellows, chap- 
lains, and tutors of or in any college, hall, houſe of 
learning, or hoſpital, and every publick profeſſor and 
reader in either of the univerſities and in every college 
elſewhere, who ſhall be incumbent or have allen of 
any maſterſhip, headſhip, fellowſhip, profeſſor's place, 
or reader's place, ſhall at or before-his admiſſion, ſub- 
ſcribe the declaration or acknowledgment following, be- 
fore the vicechancellor or his deputy : I AB do de- 
ce clare, that I will conform to the liturgy of the church 
“ of England, as it is now by law eſtabliſhed” : Upon 
pain, that every of the perſons aforeſaid failing in ſuch 
ſubſcription, ſhall loſe and forfeit ſuch reſpective maſter- 
ſhip, headfhip, fellowſhip, profeſſor's place, or reader's 


place; and ſhall be utterly diſabled, and ipſo facto de- 


prived of the ſame; and the ſame ſhall be void, as if 


ſuch perſon ſo failing were naturally dead. 


But by the 2 G. 2. c. 31. /. 8. Perſons who had omit- 
ted to ſubſcribe the ſame before the vicechancellor as 


aforeſaid, were indemnified; provided they ſhould then 


ſubſcribe before Dec. 25. 1729. 


17. By 
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17. By the aforeſaid ſtatute of the 13 & 14 C. 2. c. 4. Heads of colleges 
Every governor or head of any of the faid colleges or testen allo 
halls, ſhall within one month next after his election or and 5. Look of 
collation and admiſſion into the ſame government or head- common prayer, 
ſhip, openly and publickly in the church chapel or other 
publick place of the ſame college or hall, and in the 
preſence of the fellows and ſcholars of the ſame, or the 
greater part of them then reſident, fubſcribe unto the 
thirty nine articles and to the book of common prayer, 
and declare his unfeigned affent and conſent unto and ap- 
probation of the ſaid articles and of the (ame book, and 
to the uſe of all the prayers rites and ceremonies forms 
and orders in the ſaid book preſcribed and contained ac- 
cording to this form ſollowing; I A B do here declare 
my unfeigned aſſent and conſent to all and every thing 
contained and preſeribed in and by the book, intituled, 
The book of common prayer and adminiſtration of the 
„ ſacraments and other rites and ceremonies of the church, 
according to the uſage of the church of England; to- 
| „ gether with the pfalter or pſalms of David, pointed as 
they are to be ſung or ſaid in churches; and the form 
“or manner of making ordaining and conſecrating of 
<< biſhops prieſts and deacons:“ And all fuch governors 
or heads of the ſaid colleges and halls, or any of them, 
as ſhall be in holy orders, ſha!l once at leaſt in every 
quarter of the year (not having a lawful impediment) 
openly and publickly read the morning prayer and ſervice 
in and by the ſaid book appointed to be read, in the church 
_ chapel or other publick place of the ſame college or hall : 
Upon pain to loſe and be ſuſpended of and from all the bene- 
fits and profits belonging to the ſame government or head- 
ſhip, by the: ſpace of ſix months, by the viſitor or viſitors 
of the ſame college or hall; and if any governor or head 
of any college or hall, ſuſpended for not ſubſcribing unto 
the ſaid articles and book, or for not reading the morn- 
ing prayer and ſervice as aforeſaid, ſhall not at or before 
the end of fix months next after ſuch ſuſpenſion ſubſcribe. 
unto the ſaid articles and book, and declare his conſent - 
thereunto as aforeſaid, then ſuch government or head- 
ſhip ſhall be ipſo facto void. ſ. 17.1 ; 
18. By the 1 C. ft. 2. c. 13. All heads and members And all of them 


a of colleges, being of the foundation, or having any exhi- 2, . r, the K 
Pa bition, of eighteen years of age; and all perſons teaching the ſwbſ.ci--ons, 


pupils; and all perſons in general admitted to any office 33 other pertons 
in any ſueh college; eccleſiaſtical or civil; ſhall (within d, ic 
5 ſix months after their admiſhon, 9 G. 2. c. 26. J. 3.) 
* Vox. I. Ge * take 
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take and ſubſcribe the oaths of allegiance, ſupremacy, and 
- abjuration, in one of the courts at Weſtminſter, or at 
the genetal or quarter ſeſſions of the peace: On pain of 
- being. diſabled: to ſue or uſe any action; or to be guardian 
executor, . or adminiſtrator z or Capable of any legacy or 
deed of gift; or to be in any office; or to vote at any 
election for members of parliament ;. and to forfeit 5001 
to him who ſhall ſue. And if any ſuch head or member, 
being of the foundation, or having any exhibition, of 
eighteen years of age, ſhall neglect or refuſe to take and 
fubſcribe the ſame, or to produce a certificate thereof un- 
der the hand of ſome proper officer of the reſpective court, 
and cauſe the ſame to be entred within one month in the 
regiſter of ſuch college or hall; and if the perſons in 
whom the right of election ſhall be, ſhall neglect or re- 
fuſe to ele another for the ſpace of twelve months, the 
_ king ſhall nominate to ſuch place vacant; and if the per- 
ſon lawfully authorized to admit, ſhall negle& or refuſe 
to admit ſuch. perſon ſo nominated by the king for the 
ſpace of ten days, tho local viſitor ſhall admit him within 
one month; and if he ſhall refuſe, the king s: bench may 


_ compel him by mandamus. 


Andi if it is a civil. office (not ccelefuſtcal), they ſha} 
moreover, by the 25 C. 2. c. 2. on the like pain as afore- 
ſaid, within three months after their admiſhon, receive 
the 'acrament. 1 in ſome publick church on the lord's day, 
immediately after divine ſervice and ſermon; and, in the 
court where they take. the oaths, ſhall firſt deliver a cer- 


tificate of ſuch their receiving, under the hands of the 


Common prayer 


miniſter and churchwarden; and ſhall. then make proof 
of the truth thereof by two witneſſes: And ſhall alſo, 
when they take the ſaid oaths, make and ſubſcribe. the 
declaration againft tranſubſtantiation. - 

But there is an, indemnifying clauſe in ſome: 10 of par- 
liament every. two or three years; Hurry bey ir 
within a time therein limited, 

19. By the ſame ſtatute 13 & 14 C. 2. c. 4. No form 


may be uled in or order of common prayers, adminiſtration of ſacraments, 


latin. 
| 


rites or, ceremonies, ſhall be openly uſed in any church 
chapel or other publick place of ot in any college or hall 


in either of the univerſities, the colleges of Weſtminſter, 


Wincheſter, or Eaton, or any af them, other than what 
is preſeribed or appointed to be uſed in and by the book 
of common prayer: Provided that it ſhall be lawful 
to uſe the morning and evening prayer, and all other 
10 and ſervice nr in and by.the; =o book, 1 
— 1e 
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the chapels or other publick places of the reſpective col- 
leges and halls in both the univerſities, in the colleges of 
Weſtminſter Wincheſter and Eaton, and in the convoca- 
tions of the clergy of either province, in latin. /. 17, 18. 

(It is not-faid, of what tranſlation. ) 

20. And by the fame ſtatute, at all times when any common prayer 
ſermon or lecture is to be preached, the common prayers before ſermons 
and ſervice in and by the book of common prayer appoint- or lectures. 
ed to be read for that time of the day, ſhall be openly 01 
publickly and ſolemnly read by ſome prieſt or deacon, in 
the church chapel or place of publick worſhip where the 
faid ſermon or lecture is to be preached, before ſuch ſer- 
mon or lecture be preached ; and that the lecturer there 
to preach ſhall be preſent at the reading thereof 
Provided, that this- ſhall not extend to the univerſity 1 
churches in the univerſities of this realm, or either of | 1 
them, when or at ſuch times as any ſermon or lecture is j 
preached or read in the ſaid churches or any of them, for 

. 
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or as the publick univerſity ſermon or lecture; but that 
the ſame ſermons and lectures may be preached or read, 
in ſuch-ſort and manner as the ſame have been heretofore 
preached or read. /. 22, 23. | 
21. By Can. 16. In general; in the whole divine ſer- Divine fervice in 
vice, and adminiſtration of the holy communion, in all general. 
colleges and halls in both the univerſities, the order form 
and ceremonies ſhall be duly obſerved, as they are ſet 
down and preſcribed in the book of common prayer, 
without any omiſſion or alteration. t 
22. By Can. 23. In all colleges and halls within both The holy com- 
the univerſities, the maſters and fellows, ſuch eſpecially munion. 
as have any pupils, ſhall be careful that all their ſaid 
pupils, and the reſt that remain amongſt them, be well 
brought up, and throughly inſtructed in points of religion 


Ge 2 with 


Ar- and that they do diligently frequent publick ſervice and 
ply ſermons; 'and receive the holy communion, which we 

| ordain'to be adminiſtred in all ſuch colleges and halls the 1 
orm firſt or ſecond ſunday of every month; requiring all the 1 
nts, ſaid maſters fellows and ſcholars, and all the reſi of the | 
urch ſtudents, officers, and all other the ſervants there, ſo-to 
hall be ordered, that every one of them ſhall conimunicate 
ter, four times in the year at the leaſt, kneeling reverently l 
what and decently upon their knees, according to the order of | 
book the communion book preſcribed in that behalf. u 
wul But by the rubrick in the book of common prayer, in 0 
other cathedral and collegiate churches, where there are many | 
k, in prieſts and deacons, they ſhall all receive the communion þ 

| 
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with the prieſt every ſunday at the leaſt, except they have 
| a reaſonable cauſe to the contrary... | 
| Surplices and 23. By Can. 17. All maſters and fellows of colleges 
_ 00d: on ſolemn gr halls, and all the ſcholars and ftudents in either of the 
_ univerſities, ſhall in their churches and chapels, upon all 
| _  ſundays holidays and their eves, at the time of divine ſer- 
| | vice, wear ſurplices, according to the order of the church 
| - of England; and ſuch as are graduates, ſhall agreeably 
| wear with their ſurplices ſuch hoods as do ſeverally apper- 
tain unto their degrees. 
© Oathstobeta= , 24. By the 1 Eliz. c. 1. /. 25. and the 1 V. c. 8, 
. Every perſon before he ſhall be preferred to any degree of 
| learning in either of the univerſities, ſhall take the gaths 
| | of allegiance and ſupremacy, before the chancellor, vice - 
| chancellor, or their ſufficient deputy. 
Stamp duties. *.. 25» By the ſeveral ſtamp acts; for every ſkin or piece 
of vellum or parchment, or ſheet or piece of paper, on 
which any matriculation in the univerſities ſhall be writ- 
ten or ingrofled, ſhall be paid a double 12d ſtamp duty. 
And for the regiſter, entry, teſtimonial or certificate of 
A See in the univerſities (except the regiſter or entry 
of a bachelor of arts) ſhall be paid a duty of 408. 
Buoks: _ 2286. By the 8 Anu. c. 19. Nine copies (on the beſt pa- 
per) of every book which ſhall be printed and publiſhed, 
or reprinted. and publiſhed with additions, ſhall by the 
printer be delivered to the warehouſe-keeper of the com- 
pany of ſtationers, at the hall of the ſaid company, before 
Publication, for the uſe of the royal library, the libraries 
of the: univerſities of Oxford and Cambridge, of the four 
-.- univerſities in Scotland, of Sion college in London, and 
of the taculty of adyocates in Edinburgh ; who ſhall with- 
in ten days after demand by the keepers of the ſaid re- 
ſpective libraries, or any by them authorized, deliver the 
ſame for the uſe of the {aid libraries: and if any proprie- 
tor, bookſeller, or printer; or the ſaid warehouſe-keeper 
ſhall not obſerve the dir&tions of this act, he ſhall forfeit 
to the ſaid reſpective ſocieties the value of ſuch printed 
copy, and alſo.51, with full coſts; N 
And by the ſtatutes which impoſe a duty upon paper; 
books printed in the univerſities in the latin, greek, ori- 
Rental, or northern languages, ſhall haye a drawback of 
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the ſaid duty. N 
printing 27. By the 13 & 14 C. 2. c. 39. (which after ſeveral 
: .continuanges expired in the year 1692) it was enacted, 


that no private perſon whatſoever ſhould print or cauſe to 
be printed any book or pamphlet, unleſs the ſame —_ 
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be firſt entred in the book of the regiſter of the company 
of ſtationers in London; except acts of parliament, pro- 
clamations, and ſuch other books and papers as ſhould be 
appointed to be printed by virtue of the king's ſign manu- 
al, or under the hand of one of the ſecretaries of ſtate; 
and unleſs the fame ſhould be firft licenſed by the ſeveral 
perſons therein directed; that is to ſay, all books con- 
cerning the common law were to be printed by the allow 
ance of the lord chancellor, the lords chief juſtices and 
lord chief baron, or one of them; of hiſtory concerning 
the ſtate of this realm, or other books concerning any 
affairs of ſtate, by one of the ſecretaries of ſtate ; of heral- 
dry, by the, appointment of the earl marſhal, or if there 
ſhould be no ear! marſhal, then by two of the kings of 
arms; all other books, whether of divinity, phyſick, 
philoſophy, or other ſcience or art whatſoever, by the 
archbiſhop of Canterbury, or biſhop of London, or by 
their appointment reſpectively ; or, in the univerſities, 
dy the chancellor or vicechancellor there, provided that 
the ſaid chancellors or vicechancellors ſhould not meddle 
either with books of common law, or matters of ſtate 
or government, nor any book the right of printing where- 
of ſolely and properly belonged to any particular perſon. 
And the printers were to ſet their names, and declare the 
name of the author if required. —But there was a proviſo 
nevertheleſs, that nothing therein ſhould extend to in- 
fringe any the juſt rights and privileges of either of the 
ſaid univerſities, touching the licenſing or printing of 
books therein; nor ſhould extend, to prejudice the juſt 
> rights and privileges, granted by the king or any of his 
N royal predeceſſors, to any perſon or perſons, under the 
5 great ſeal or otherwiſe, but that they might exerciſe ſuch 
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rights and privileges according to their reſpective grants. 
During the time that this act was in force, ſeveral caſes 
happened, which it is not neceſſary here to recite; both 
becauſe the determination thereof proceeded under the in- 
fluence of this act, and alſo becauſe they are all taken 
3 notice of in the following report: viz, | | 
NN. A. 31 G. 2. Between Thomas Baſkett and Robert A. 2. Aue 1 

af FL Baſkett, adminiſtrators with the will annexed of John 56 2. £/ Ag ix ; 
\ \ Baſkett, plaintiffs; and the chancellor maſters and ſcho- . /95, 4M 


: 
* 
8 * 


1 


and Charles Bathurſt, defendants, * 1 
to L Whereas by an order made on the hearing of this eauſe uc in. 
11d In the high court of chancery the 24th day of Jan, 1743, 4- e . 7- 
be 8 by the right honourable the lord high chancellor of great Ame | 
| PTT 


-al ND lars of the univerſity of Cambridge, Joſeph Bentham, 2 
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Britain, his lordſhip was pleaſed to order that a caſe ſhould 
be ſtated for the opinion of the judges of the court of 
king's bench, upon the ſeveral acts of parliament, letters 
patent, and grants of the crown inſiſted on by either ſide 
in this cauſe, and any other letters patent appearing on 


record relating to the matters in queſtion between the par- 


ties the ſeyeral letters patent inſiſted on by the plain» 
tiffs in ſupport of their claim were theſe : 

.1 Ed. 6. Apr. 22. Letters patent to Richard Grafton, 
for the printing of all and ſingular ſtatutes, books, acts, 
proclamations, injunctions, and other yolumes whatſoever 
ſ[omniu” et ſingulor' ſtatutor' libror' act' proclamaconu” 


injunconu' et alior' volumiu' quorcung'] by the king his 


heirs or ſucceſſors publiſhed or thenafter to be publiſhed, 
in the engliſh tongue, or in the engliſh and any fo- 
reign tongue mixed together; except the rudiments of 
the grammar of the latin tongue: During the life of the 
ſaid Richard Grafton, with the fee of 12d a year; and a 
further grant to the ſaid Richard Grafton of an annuity 


of 41; to hold and receive the ſame immediately after the 


death of "Thomas Bertlett late printer to king Henry the 
eighth. With a clauſe prohibiting all others, during the 
ſaid term, to print or cauſe to be printed any volume or 
volumes, work or works, by his ſaid majeſty his heirs or 
ſucceſſors in engliſh or in engliſh and any foreign lan- 
gyage mixed, thereafter to be publiſhed, 
1 Mary. Dec. 29. The ſaid office being vacant by the 
ſurrender of Richard Grafton, the queen grants the ſame 
to John Cawood, nearly in the ſame words; to wit, to 
print * all and ſingular ſtatutes, books, acts, proclama- 
« tions, injunctions, and other volumes and things what- 
„ ſoever, by the queen then publiſhed, or by her, her 
„ heirs and ſucceſſprs thenafter to be publiſhed,” during 
the life of the ſaid John Cawood. 
" 1 Eliz, Mar, 24, The queen grants to Richard Jugge 
and John Cawond the office of her printers of “ all and 
“ fingular ſtatutes, books, pamphlets [libellor'], acts of 
« parliament, proclamations, injunctions, and books 
«which þy the queen for the ſervice of god ſhould be com- 
««-manded ta be uſed in churches, and of other volumes 
* and things whatſgever by the parliament then publiſhed 
sor printeg ar thenafter to be publiſhed or printed, (ex- 
© cept the rudiments of the grammar as before excepted ; )” 
during the lives of the ſaid Richard Jugge and John Ca- 
wood, and the life of the longer liver of them, if it my 
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ſo long pleaſe her majeſty. With a prokibitory clauſe as 
above. 

19 Eliz. Sept. 27. The queen grants the ſaid office to 
Chriſtopher Barker, in this form: viz. to print “ all 

© and ſingular ſtatutes, books, pamphlets, acts of par- 
„ liament, proclamations, injunctions, bibles and new 
« teſlaments in the engliſh tongue of any tranſlation with 
£« notes or without notes thentofore printed or thenafter 
<< by the queen's command to be printed, and all other 
books whatſoever which the queen for the ſervice of 
god had commanded or ſhould thenafter command to 
« be uſed in churches, and all other volumes and things 
<< whatſoever by the parliament then publiſhed or then- 
after to be publiſhed or printed ;” during the life of 
the ſaid Chriſtopher Barker : Prohibiting all others as be- 
fore. 


31 Eliz. Aug. 8. The queen grants to Robert Barker, 


| fon of the ſaid Chriſtopher, the office of printing © all 


« and fingular ſtatutes, books, pamphlets, acts of par- 
“ liament, proclamations, injunctions, bibles and new 
« teſtaments in the engliſh tongue of any tranſlation 
« with notes or without notes thentofore printed or then- 
« after by command privilege or authority of the queen 
« her heirs or ſucceſſors to be printed, and all other books 
« whatſoever which the queen for the ſervice of god had 
« commanded or which ſhe or her ſucceflors ſhould then- 
©« after command to be uſed in churches, and all other 
« volumes and things whatſoever by the parliament then 
« publiſhed or printed or thenafter to be publiſhed or 
« printed:” To hold to the ſaid Robert Barker and his 
afligns, by themſelyes or their ſufficient deputies, imme- 
diately a — the deceaſe of the ſaid Chriſtopher Barker, 
during the life of the ſaid Robert Barker. And the ſaid 
queen ; doth thereby alſo further grant to the ſaid Robert 
Barker during his life, privilege and power of printing 
« all and all forts of abridgments of all and fingular ſta⸗ 
<« tutes and acts of parliament whatſoever before that time 
« publiſhed or thenafter to be publiſhed”, With a pro- 
hibitory clauſe as before. 

1 James 1. May 10. The like is granted, with little 
variation (only inſtead of bibles and new teſtaments in the 
engliſh tongue, it is expreſſed in the engliſh or any other tongue), 
unto Chriſtopher Barker the ſon of Robert; to hold to 
the ſaid Chriſtopher Barker, immediately after the death 
of the ſaid Robert his father, during the liſe of the ſaid 
Chriſtopher. With the like clauſe prohibiting all others 
as before. 


6 4 : 14 James 
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14 James 1. Feb. rj The like grant as the laſt with- 
out variation, to Robert Barker ſon of the ſaid Robert ; 
to hold during the term therein mentioned. 

3 Charles 1. July 20. King Charles the firſt grants to 
Bonham Norton and John Bill (affignees of the Barkers) 
1 the office and power ſolely to print all and fingular procla- 
mations, ftatutes, and as of parkament thentofore made 
| or thenafter to be made, with all quotations or notes or 
indexes whatfoever in the margin or in any other place of 
the ſaid ſtatutes, and to the ſame or any of them fixed or 
annexed; and all and ſingular abridgments of the ſaid ſla- 
tutes or acts of parliament or any of them, at any time then- 
tofore made and paſſed, or thenafter to be made and paſſed ; 
| alſo all and ſingular bibles and new teflaments whatſoever, 
in the engliſh language, of any tranſlation, with annota- 
tions or notes or without, thentofore by his command 
ubliſhed or printed, or thenafter by command of the 
ing his heirs or ſucceſſors to be publiſhed or printed, in 
any volumes whatſoever, to be uſed in churches or elſe- 
where; Mid alſo all and fingular books of common prayer 
and adminiftration of the ſacraments and other rites and 
ceremonies of the church of England. With a like clauſe, 
prohibiting all others to print the ſame, during the reſpec- 
tive terms therein mentioned. | 
iI Charles 1. Sept. 26. A like grant to Charles Bar- 
ker and Matthew Barker, ſons of the aforeſaid Robert; 
for a further term of 30 years. HT 
27 Charles 2. Dec. 24. A like grant to Thomas New- 
combe and Henry Hills; for thirty years from the expira- 
tion of the ſeveral former terms. . 
12 Anne. Oct. 13. A like grant to Benjamin Tooke 
and John Barker; for the further term of 30 years. 
Note, the ſeveral letters patent, terms and eſtates of 
and in the ſaid office, precedent to the ſaid letters patent 
of the 12th of queen Anne, expired on Jan. 10. 1739. 
And at that time, the eſtate and intereſt by the ſaid letters 
patent granted to Benjamin Tooke and John Barker, by 
ſeveral meſne aſſignments afterwards became veſted in 
WE , John Baſkett the father of the now plaintiffs and ſince 
JP *,.9 1; dead, and is now veſted in the plaintiffs as adminiſtrators 
Zn 1594 to their faid father with his will annexed. And the 
. 7-7 /- plaintiffs haus been ſworn and admitted into the ſaid office 
of his majeſty's printers. f . Egon 
The plaintiffs, and other printers to his majeſty and 
his royal predeceſſors, have by virtue of the ſaid ſeveral 
letters patent to them reſpectively granted, from time to \ 
| time, 


Colleges. 
time, printed all acts of parliament and abridgments of 
acts of parliament, bibles, new teſtaments, and other 
books mentioned in the ſaid letters patent; and the plain- 
tiffs claim the ſole right of printing all acts of parliament 
and abridgements of acts of parliament, excluſive of all 


other perſons, during the term granted by the letters pa- 
tent of the 12th of queen Anne. 


The ſeveral letters patent, and act of parliament, un- 


der which the defendants claim, are as follows : 

26 Hen. 8. Jul. 20. The king for himſelf and his heirs 
grants licence to the chancellor maſters and ſcholars of 
the univerfity of Cambridge, that they and their fucceſfors 
for ever, by their writing under the ſeal of the ſaid chan- 
cellor, may aſhgn and chufe and for ever have among 
themſelves and within the univerſity aforeſaid always re- 
maining and inhabiting three ſtationers and printers or 
venders of books, as well aliens as natives, having and 
holding as well hired houſes as houſes of theis own; 
which ſaid ſtationers and printers in form aforeſaid aſſign- 
ed, and every of them, may lawfully there print all man- 
ner of backs approved or thereafter to be approved by the 


- faid chancellor or his vicechancellor and three doctors 


there; and as well thoſe books, as other books printed 
whereſoever, ſo as aforeſaid approved or to be approved, 
might put to fale, as well within the ſaid 1 
— 5 within this kingdom whereſoever they fhall 
leaſe. 

E The ftatute of the 13 Eliz. c. 29. [as in this title be- 
fore recited] confirms the faid grant by authority of par- 
liament. 

3 Char. 1. Feb. 6. The king reciting (among other 
things) the ſaid letters patent of the 26 H. 8. and the ſaid 
act of parliament ; and alſo reciting, that ſince the ſaid 
act divers letters patent had been made by queen Eliza- 
beth, as alſo by king James the firſt, and by his then 
majeſty, as well to the maſter wardens and commonalty 
of the art and miſtery of ſtationers of London, as to Ro- 
bert Barker, Chriſtopher Barker his ſon, John Bill and 
Bonham Norton, and divers others, giving them autho- 
rity to print or cauſe to be printed and fold divers and 
ſundry books in the ſaid letters patent particularly ex- 
preſſed, and prohibiting generally all other perſons to 
print the ſame ; and reciting, that on the 23d day of 
June in the 28th year of the reign of queen Elizabeth, a 


decree was made in the court of ſtar chamber, containing 


among 


457 
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ag other rules and ordinances, that no perſon or per- 
ould print or cauſe to be printed any books work 
or copy, againfi, the true intent and mn of any let- 
ters patent cotmiſſions. or prohibitions under the great 


ſeal of England, or contrary to any allowed ordinance 


ſet down for the good government of the company of ſta- 
tioners in London, upon pain of impriſonment and ſuch 
other puniſhment as in the ſaid decree is ſet down, which 
decree was after by a proclamation made the 25th day of 
September in the 21ſt year of the reign of king James the 
firſt commanded from thenceforth to be obſerved and put 
in execution; and reciting, that divers queſtions and 
controverſies had ariſen, whether any ſtationer or printer 
of the ſaid univerſity of Cambridge, ſo aſſigned and cho- 
ſen as in the ſaid letters patent of king Henry the eighth 
is directed, might then with the approbation of the chan- 
cellor or vicechancellor and three doctors of the ſaid uni- 
verſity lawfully print or cauſe to be printed and put to 
ſale any of thoſe books ſo particularly expreſſed in any of 
the ſaid letters patent ; his ſaid majeſty therefore, to the 
intent that it might evidently appear to all men, how gra- 
ciouſly he tendred the franchiſes liberties privileges and 
profits of the ſaid univerſity of Cambridge, which ſaid 
franchiſes liberties privileges and profits he purpoſed no 
way to abridge or diminiſh, but contrarily to enlarge am- 
plify and increaſe the ſame, when fit occaſion ſhould be 
offered, being as zealouſly bent to advance learning and 
the profeſſors thereof, as any of his predeceſſors had been; 
and to the end that all ſuch controverſies queſtions and 
ambiguities might be aboliſhed and taken away; for him- 
ſelf his heirs and ſucceſſors doth ratify and confirm unto 


the chancellor maſters and ſcholars of the ſaid univerſity 


of Cambridge and their ſucceſſors, all and every the pri- 
vileges and immunities by the ſaid letters patent of king 
Henry the eighth to them granted or mentioned to be 
granted ; and doth thereby further grant and declare, that 
it ſhall be lawful to and for any ſtationer or printer in the 
faid uniyerſity of Cambridge, then or thereafter to be 
aſſigned and choſen in form aforeſaid by the chancellor 
maſters and ſcholars of the ſaid univerſity, to imprint or 
cauſe to be imprinted from time to time within the uni- 
verſity of Cambridge, with the conſent allowance and ap- 
probation of the chancellor or vicechancellor and three 
doctors of the ſaid univerſity, all or any of the books par- 
ticularly expreſſed in all or any of the ſaid letters patent of 
queen Eljzabetb, king James, or of his ſaid majeſty, 

| unto 
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unto any perſon or perſons, body politic or corporate, 
as aforeſaid, or unto any other perſon or erſons, bodies 
politic or corporate, ſince the granting c he ſaid letters 
patent to the ſaid chancellor maſters and ſcholars as afore- 
ſaid, and alſo all and all manner of other books allowed 
or to be allowed in the ſaid univerſity as aforeſaid ; and 
that the letters patent made by the late queen Elizabeth 
or king James or his ſaid majeſty, unto any the perſon or 
perſons, bodies politic or corporate whatſoever, ſince the 
granting of the ſaid letters patent to the ſaid chancellor 
maſters and ſcholars as aforeſaid, ſhall not be deemed to 
be any impediment or impeachment unto the ſaid chancel- 
bor maſters and ſcholars of the ſaid univerſity of Cambridge 
or their ſucceſſors, or to any of their ſaid ſtationers for 
the time being, in or for the quiet holding and enjoying 
of the ſaid privilege and immunity concerning printing 
(ſo as always ſuch book or books be firſt approved of or 
allowed by the chancellor or vicechancellor and three 
doctors of the ſaid univerſity for the time being, as fit or 
apt books to be printed within the ſaid univerſity as afore- 
ſaid); and that it ſhall be lawful for ſuch ſtationers or 
printers in form aforeſaid choſen, by themſelves their de- 
puties ſervants or afligns, to put to fale as well within the 
ſaid uniyerfity as elſewhere within any of his majeſty's 
dominions, as well thoſe books which had been or ſhall 
be ſo printed within the ſaid univerſity, as all other books 
whereſoever printed or to be printed, and which had been 
or ſhall be by the chancellor or vicechancellor and three 
doctors of the ſaid univerſity for the time being approved 
as books fit to be put to ſale within the ſaid univerſity, 
without incurring any puniſhment pain penalty forfeiture 
loſs or damage; any letters patent, or any prohibition, 
reſtraint, clauſe or article in any letters patent, com- 
miſſion, decree, proclamation, act of parliament, or 
other thing before granted made or done, or thereafter to 
be granted made or done, to the contrary notwithitand- 
in 


The ſaid defendants, the chancellor maſters and ſcho- 
lars of the univerſity of Cambridge, infiſt that the com- 
po have not the ſole right of printing all acts of par- 
lament, abridgements of acts of parliament, bibles and 
books of 'common prayer, excluſive of all other perſons 
during the term granted by the ſaid letters patent of the 
12th of queen Anne; and inſiſt, that they the ſaid defen- 
dants the chancellor maſters and ſcholars of the univerſity 

aforelajd have by means of the ſaid laſt mentioned letters 
. | patent 
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patent and act of parliament, or ſome of them, a right 


to appoint within the faid univerſity three ſtationers or 
printers duly qualified according to the ſaid letters patent; 
and that ſuch ſtationers or printers ſo qualified may print 
all ſuch books as have been or ſhall be approved by the 


chancellor or his vicechancellor and three doctors of the 


ſaid univerſity, according to the form and manner pre- 
ſcribed by the ſaid letters patent. | 
That the univerſity of cambridge hath, by virtue of 
the faid letters patent of king Hen. 8. confirmed and 
enlarged as aforeſaid by the Kirute of the 13 Eliz. and 


the letters patent of the 3 Cha. 1. from time to time ap- 


pointed ſtationers printers and venders of books within 
the ſaid univerſity, and ſuch printers have from time to 


time printed bibles and books of common prayer, and 


all ſuch other books which had been allowed and approv- 
ed by the chancellor or his vicechancellor and three doc- 
tors of the ſaid univerſity for the time being. 

That the printers of the ſaid univerſity have from time 
to time and at divers times ſince the granting the ſaid let- 
ters patent of king Hen. 8. printed the acts of parliament 
for uniformity of common prayer, and vended them with 
the books of common prayer. | ; 

That it doth not appear, that fince the granting of 
the letters patent of king Hen. 8. the defendants, the 
chancellor maſters and ſcholars of the univerſity of Cam- 
bridge, or any perſon claiming under them, have printed 
any act of parliament or abridgments of acts of parlia- 
ment, except the acts of uniformity which have been 
uſually printed together with the common prayer, until 
the printing the book in queſtion in this cauſe. 

/ That on or about the firſt day of January 1740, the 
defendants the chancellor maſters and ſcholars of the uni- 
verſity of Cambridge did, by writing under their common 
ſeal, in due form ele& and appoint the defendant Joſeph 
Bentham, who is an inhabitant within the ſaid univerſity 
in a hired houſe, and duly qualified 'within the intent 
and meaning of the ſaid letters patent, to be one of the 
ſaid univerſity printers, e & ot 
That on or about the 19th day of March 1741, the 
then chancellor and three doors of the ſaid univerſity 
in due form allowed and approved a book, intitled, An 
exact r of all the acts of parliament relating 
to the exciſe on beer ale brandy vinegar or other liquors, 
with ſome few notes and inferences, to be printed by the 


_ iid Joſeph Bentham, and the ſaid Joſeph Bentham youu 
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ed the ſame accordingly: And the ſame have been ſince 


vended and ſold by him and the other defendant Bathurſt, 
bookſeller in London, | 


The queſtions upon this caſe are: Fo 

1. Whether the plaintiffs are intitled to the ſole 

right of printing acts of parliament and abridgments 

of acts of parliament, excluſive of all other perſons, du- 

ring the term granted by. the letters patent dated the 

13th day of October in the 3ath- year of the reign 
of queen Anne. 


2. Whether the defendants, the chancellor maſters and 


ſcholars of the univerſity of Cambridge, by virtue of the 
grants and act of parliament inſiſted on by the faid dey 
fendants, 'or any of them, haye the right or priyilege of 


printing acts of parliament or abridgments of acts of par- 
liament. 7 | 4; 


In the argument of this cauſe, the whole learning rela- 
ting to the premiſſes was fully opened and conſidered ; 
the ſubſtance whereof was delivered by the then ſolicitor 
general Yorke, who argued (for the univerſity) to the 
following effect : | 

«© Theſe are doubts to be reſolved upon the rights of 
the plaintiffs and defendants, ſtated in the bill and an- 
ſwer, but not intended to preſcribe the method of ar» 

ument, | 
; Strictly ſpeaking, they may be reduced to one; for if 
the defendants have any right, the plaintiffs have not the 
ſole excluſive right. 4 U. 

This is a matter of conſequence to the univerſity, and 
to the publick : To the univerſity, who are ſupport- 


ing antient privileges, derived from the grace of the crown, | 


confirmed by parliament, peculiarly adapted to the ends 
and conſtitution of ſuch learned bodies, againſt an ex- 
cluſive ſole right claimed under ſubſequent letters patent: 
——Toa the publick, intereſted to open grants, which if 
maintained in their full extent, as to books of general 
uſe (ſuch as acts of parliament, which are the laws af 
the land), muſt operate with all the inconveniences gf 
monopolies, and tend to deſtrgy that emulation amongſt 
printers, which has hithertg preſerved the honour of the 
art, above the gains and the trade of it, 


The power of the crown is not in queſtion between 


us: Both admit, both claim under it, 


However 
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However, the court looks to the foundation of the 


grants, as illuſtrating the meaning. —To argue from 


the words, without conſidering the rights and powers 
from which they flow, muſt be very unſatisfactory : It is 
calling upon the court to form concluſions of judg- 
ment, without any premiſſes, or at leaſt upon the moſt 
uncertain and imperfect premiſſes. | | 


II ſhall conſider three points, 

I. How the prerogative of the crown ſtands at the 
common law, as to the ſubject matter of theſe grants; 
and particularly, how it was aſſumed in fact, before and 
at the time of granting the letters patent 26 Hen. 8. to 


che univerſity of Cambridge. 


II. The conſtruction of the grants themſelves, from 
the. words and penning. NS 

III. The uſage conſequent upon them, which is to be 
reſpected, as the expoſition of time, and of the parties. 


I. How che prerogative ſtands at the common law, or 
was aſſumed in fact before and at the time of granting the 
letters patent of 26 Hen. 8. to the univerſity. 


II] On principles of the common law. 

1. It is certain, the king has no prerogative over the art of 

inting, at common law, diſtinct from parliamentary powers : 
If he had ever granted the ſole exerciſe of the art, it 
would have been a monopoly, within all the rules laid 
down in parliaments and courts of law. _ 
What is the art? A mechanic invention to ſave the 
time, expence, and labour of tranſcribing. 

Some attempts were made formerly, to eſtabliſh a royal 
property in it, on pretences of money given by the king 
for the diſcovery, - THAN | 
Mere the fiction true of Hen, 6. and archbiſhop Bour- 
chier bringing over Frederick Corſellis, a foreign printer, 
to ſet up a preſs at Oxford; ſtill - it would not follow, 
that, becauſe a wiſe prince generouſly. patronizes a new 
invention, highly uſeful to mankind, and ſpreads it thro' 


his kingdom for the good of his ſubjects, therefore the 


common law at once ſtamps it with indelible characters 
of prerogative, and- appropriates it to the king and his 
ſucceſſors, in right of his crown. But that fiction re- 
ceived -by- Mattaire, Palmer, and other eminent writers 
on the hiſtory of printing, is now fully expoſed in Dr 
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Middleton's diſſertation on the origin of printing in Eng- 
land, to the ſatis faction of the learned world. * a 

And it was rightly ſaid in the argument of the caſe o 
the Stationers company. againſt Partridge, that on this 
ground, the crown might make a monopoly of the aps- 
thecary's trade; for the firſt was a Fleming, brought over 
by Edw. 3. in the ſecond year of his reign. + | 

The legiſlature too, has recognized the art, as free to 
the induſtry of the people at large. In ſome ancient 
acts of parliament it is ſtyled a manufacture of the kingdom; 
and in more modern ones, it has been called a trade; 
where the very term excludes the notion of a prerogative 
rig. m 0 2 algo | 
2. It is equally certain, that the king has no prerogative 
to licenſe bdoks, antecedent to the printing. l v9 

He cannot ſay, None ſhall ſee the light, without 
«the review! of my licenſer.“ The author or editor is 
accountable; to the law and the king in his courts of ju- 


* 
> ” 


ſtice j but not to the perſon of the king, or his miniſters 


of ſtate, for leave, beſore he prints. 

To ſay, otherwiſe, would overturn that ſacred policy 
of our conſtitution, which preſerves freedom of diſcourſe 
and writing to the ſubjeR, for the common good. 

The liberty of the preſs conſiſts in printing our thoughts, 
without previous reſtraints. ä 

So Milton, in the times of the troubles, calls it, em- 
phatically, the Liberty of unlicenſed printing; and explains 
himſelf in many paſſages of that excellent treatiſe, inti- 
tled Areopagitica, being a ſpeech for the liberty of unli - 
cenſed printing to the parliament of England. t 

And thus it hath been conſidered in later times, ſince 
the revolution, in parliaments and courts of law. | 
But Milton himſelf admits (tho' an enthuſiaſt for li- 
berty) that if a book is publiſhed, which contains mat- 
ters impious, immoral, to decry or ridicule religion and 
virtue (which, in a political conſideration, are only other 


names for publick order), ſcandalous againſt magiſtrates 


or private perſons, ſeditious againſt the crown and civil 
government z; the publication is an offence puniſhable by 
law, as a miſdemeanor of the higheſt nature. 


— — 


— 


Middleton's works. Vol. 3d. p. 229. + Moor 675. 
' Milton's works. Vol. 1. p. 141, Edit Lond. 1753. 
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Theſe are propoſitions ſo clear, that they may be ad- 
vanced by any ſervant of the crown in Weſtminſter hall, 
without the licence of his majeſty : And contraty notions 
never ſeem to have been brought into debate and argu- 
ment, as maintainable on legal grounds, tho' ſometimes 
carried into practice by the ſtrong hand of prerogative, 
till after the reſtoration. | 69-1 þ 


This work was reſerved for the law nter as be- 
coming the function conferred uon I BY grant. 


Colonel Atkins (the then patentee) contended with ſeve- 
members of the ſtationers company, for the printing 


Ka” lord Rolle's abridgment. And in defence of his patent, 


in the year 1664, publiſhed a diſcourſe to ſhew (as the 
title page expreſſes), that printing belongs to the prero- 
gative royal, and is a flower of the erown. That book 

roves, that he deſerves the character given him by Dr 
Middleton, of a bold, vain man; and as he was the firſt 
editor, ſo ſome have imputed to him the honour of in- 
venting that fiction about Hen. 6. and the archbiſhop of 
Canterbury, and the record at Lambeth pretended in ſup- 
port of it, which the moſt accurate enquirers could never 
find. If his intereſt provoked him to this exceſs, ſtill his 
principles and his record, tho they infected the argument 


of his counſel in the houſe of lords (as appears by Car- 


ter's reports, 89.) did not impoſe upon the judgment of 
this court, as grounds of prerogative at common law. 
For the court of king's bench (lord chief juſtice Hale 
preſiding) were of opinion againft the validity of his pa- 
tent. The name of the caſe was Roper v. Streater. 
It is remarkable, that there is not a note of the debate 
at the bar, or of the opinion of the court, in any printed 
report of that time; only the argument of counſel in ſup- 
port of the patent, which I juſt now mentioned. Per- 
haps the anxiety or prudence of ſome former Jaw paten- 
tee made him unwilling to publiſh it. I have had 
no opportunity to look upon the record, as it ſtands up- 
on the rolls of this court. The judgment here was given, 
Mich. 24 Cha. 2. It was reverſed in the houſe of lord: 
26 May 1675. Exer ſince that reverſal, the patent has 
been deemed to be citabliſhed. I 2 
way to Ipeak of the grounds of the judgment of the houſe 
of lords. It appears however, from the journals of that 
houſe, that the queſtion. bore ſome debate; and lord 
Angleſey, who was very learned in the common law, 
and in the records of parliament (as appears from' his 
anſwer to Sir Heneage Finch's argument, at the con- 
eels ference 


W 


. » 


N- 


Colleges. 
ference between the two houſes, concerning the ſole right 
of the commons to grant aids of money to the crown), 
was of opinion to affirm the judgment of this court, and 
defirous to ſtrengthen his opinion by the weight and au- 
thority of all the judges, if the houſe of lords had thought 
fit to hear them. For it is ſaid in the journal, „That 
e after ſerious debate and conſideration, the queſtion was 
% propounded, ier the judges ſhall be heard in this 
« caſe, and the queſtion being put, whether that queſ- 
« tion ſhall be now put, it was reſolved in the negative. 
«© Then the queſtion was put, whether "the judgment 
« ſhall be reverſed, and it was reſolved in the affirma- 
& tive — Difſentient Angleſey.” 

3- As on the one hand it is certain, the king has no 
prerogative at common law over the art of printing, or 
the books publiſhed by means of it; ſo it is equally cer- 
tain on the other, that he has ſeveral rights of copy by 
prerogative, | | 

All a#s of Hate flow from the crown, for the obedience 
of the ſubject. 

At of parliament are the king's laws, anciently pro- 
mulged by writ to the ſheriff, under the authority of 
the crown. 

Proclamations and orders, by the advice of the privy 
council, are acts of prerogative. | 

The regi/ter f torits, the year books or annals of the 
tranſactions of the courts of juſtice, reported at the king's 
expence, are his property. . 

The engliſh tranſlation of the bible, and books of di- 
vine ſervice, were made and compoſed at the like expence, 
and by the ſame authority. 

This prerogative property is to be maintained on the 
ſame grounds of argument, as the general property of au- 
thors in their works, but inforced by reaſons of law, and 
policy, and higher conſiderations, 

The king is the executive power, both of the civil and 
eccleſiaſtical conſtitution. 

The people are intereſted in the authenticity of thoſe 
laws and acts of ſtate, by which they are governed. 
Therefore the king, in all ages, had the right of copy 
in them, | : 
This appears from the manner of promulging acts of 
parliament: And after the reformation, when the ſupre- 
macy of the crown was clearly aſſerted and vindicated 
in parliament from papal uſurpation, the king was deem- 
ed to have the like prerogative royal in publiſhing thoſe 
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books, which are the foundation of the eſtabliſhed reli. 


ſhip to the people. 
But tho' it is a property differing i in its origin and. im- 


is of the ſame nature, and to be argued and. ſupported up» 
on principles of property. 

Thus the queſtion was debated at the bar of the court 

of common pleas, by that great hamper and able advocate 
ſexjeant Pemberton, in-Seymour's caſe, 1 Mad. 256. rela. 
ting to the grant of the ſtationers company for the ſole 
printing of ,almanacks ; when, being preſſed to know how 
to ſhape his argument, yet chuſing to avoid colonel At- 
kyns topicks (to which lord North chief juſtice ſhewed 
more reſpect), he endeavoured, to maintain, it by, this rea- 
ſoning, that the calendar having no certain author, al- 
manacks were to be conſidered as nullius in honis, and the 
king had a ſort of fiſcal or caduciary right. 
- Sir Petcr King, who ſpoke as counſel on the' ns 
ſide, long afterwards in queen Anne's reign, upon a caſe 
directed. by lord Cowper out of chancery in the year 1710, 
and argued before Parker chief juſtice in this court, en- 
deavoured to ſhew the king's prerogative in the calen- 
dar, as it is part of the common. prayer book, which was 
a prerogative copy. This was a different ſort of reaſon- 
ſoning from ſerjeant Pemberton's, if it could.. be. ſup- 
ported. 

The anſwer was, that deore the reformation, the Ca- 
lendar varied as to the ſaints and number of feſtivals, ac- 
cording to the diſcretion of the ordinary in every dioceſe, 
and was inſerted in the book of common prayer, only as 
an index to the leſſons out of the bible. | 

No certificate, was made in that caſe, | 

And it is not matarial, whether the annals rea- 
ſonings were valid; but the general, rational, ſober 
ground of royal rights of copy by prerogative, as main- 
tained w the ableſt men in Weſtminſter- halls is pro- 

ertx. 

[II] How the prerogative was aſſumed in fac, be⸗ 
tore and at the time of granting the letters patent 26 
Hen. 8. to the univerſity of Cambridge. 

The opinions then held, — the powers in fact exerciſed 
by the king, — are material t to ſhew, what the king in- 
8 tended to grant. 

0 This period was ſeventy years after the importation of 
the art of printing. 
'The 


cion of the country, or preſcribe publicE; forms of wor- 


rtance from that of other authors; {till the king's right 
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The king will not be conſtrued to habe granted 
rights, which at that time he never claimed; eſpecially 
when the conſequence of ſuch conſtruction will vitiate 
and annul his grant. 

The fact therefore ſhall be opened in the ſame order, 
in which I have explained the principles, 

1. Did the king, in fact, aſſume the ſole exerciſe' 
of the art of printing, by his ſworn ſervants or gran- 
tees? — It was never thought of in any age, and as little 
in imes of Hen, 8. as in' any reign in Engliſh 
hiſtory, | | 

Even in the 43d year of queen Eliz. when fo large a 
catalogue of monopolies was laid upon the table of the 
houſe of commons, that an eminent member of parliament 
(Mr Hakewell of Lincoln's Inn) * gravely aſked, where 
was the patent for making bread ; and having put the 
houſe in ſome ſurprize, explained himſelf by ſaying, that 
if parliament did not interpoſe, ſuch a patent would be 
granted before next ſeſſion : I ſay, even in thoſe days, 
no courtier had made the art of printing the object of his 
rapaciouſneſs, or aſked a grant of it as a matter of prero- 
gative. Vet perhaps no monopoly except that of bread, 
could have been more luerative. | 

The firſt printers exerciſed the art, without any privi- 
lege, general or ſpecial. EC ESR 

Caxton, to whom the honour of importing the art into 
England + is clearly due, obtained no patent for this pur- 
poſe. Tho' favoured and protected by Edw. 4. Hen. 7. 
the duke of Clarence, and others, there is no pretence/ 
for the notion, that he was either a grantee or ſervant. 
of the crown. In the large number of volumes which he 
printed, he never mentions it. His title page never bears 
cum privilegio, or cum privilegis ad imprimendim ſolum : 
only theſe humble words, /mprinted by me fimple man, 
William Caxtin; If he had been a grantee or ſervant of 
the crown, he would have referred to his letters patent, or 
ſtyled himſelf Printer to the king's grace, as others did af- 
terwards, If ſuch a licence or authority had been deem- 
ed neceſſary, the great lawyers of that age would have 
told him ſo: He might have adviſed upon it with Lyt- 
tleton himſelf, - And not only his merit would have' 
procured it, but his modeſty. would have ſought it for. 
his protection. 


trees, 
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2. Did the king (that great and arbitrary prince Hen. 


8.) claim any prerogative over the allowance of books 


publiſhed from the preſs ? — No more than the crown did 
before over books tranſcribed. | 
The licenſing of books, previous to the printing 
and publiſhing, at that time was not thought of in 
England. 8 | 
The beſt writers on this ſubject have agreed, that po- 
litical uniformity in religion firſt produced the attention 


and jealouſy of a licenſer. 


hey have traced it from the council of Trent, and 
from the inquiſition in Italy and Spain. 

In England, the only inſtance of controll, the only 
menace of coereion, prior to the king's grant to the uni- 
verſity of Cambridge, was (in the year 1526) * a man- 
datory letter, not from the king, but from Tunſtall bi- 
ſhop of London, to the archdeacon of London or his of- 
ficial (pro ſalute anime et correctione morum). It pro- 
hibits the ſpreading tranſlations of the new teſtament 
made by Lutherans, and commands them to call-in eng- 


liſh new teſtaments, which intermix or give countenance 


to heretical errors. — But this ſeems to have flowed from 


the power of the ordinary to direct articles of inquiry, 


either in his own or the archdeacon's viſitation, and to 
have been formed particularly on the ſtatute 2 Hen. 4. 
e. 15. for repreſſing hereſies, which required the delivery 
of ſuch books to the ordinary. 

Then followed the letters patent to the univerſity of 
Cambridge in 1533. 
About five or ſix years afterwards, in 1539, ſome in- 
junctions + were iſſued in the king's name, againſt im- 
porting books from abroad without examination of the 


king or his council (or ſome appointed), particularly 


engliſh books; or printing, publiſhing, and ſelling with- 
in the realm, engliſh books of ſcripture, without exa- 
mination by the king's highneſs, or one of his council, 
or one biſhop whoſe name was to be expreſſed. 

_ But this proclamation, or theſe injunctions, were ap- 
plied only to the caſe of importing books from abroad, 


Which had been reſtrained (1532) by the ſtatute of 25 


Hen, 8. c. 15. So that they amount only to the in- 
foreing of a parliamentary prohibition, and do not ope- 


0 * & —_ * 
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rate in any ſort as a regulation to licenſe books ge- 
nerally within the kingdom, before the printing and 
publication. | 

From this time forward, in that age of reformation, 
heated with conteſts of religious zeal, it is remarkable, 
that no act of ſtate was done by the mere authority 
of the crown relative to this matter, for almoſt three and 
twenty years. 16 9 U 

The parliament indeed interpoſed once, by the ſta- 
tute of the 3 & 4 Ed. 6. c. 10. to aboliſh divers books 
and images. 

And in 1555, there was a proclamation by Philip and 
Mary, againſt importing heretical and ſeditious books, 
ſpecifying the books of all the great reformers of Eu- 
rope, engliſh and foreign, (including Eraſmus.) — This 
ſtands likewiſe, on the ground of parliamentary autho- 
rity, and recites the ſtatute of 2 Hen. 4. for reprefling 
hereſies. 1. | 

In 1556 {3 & 4 P. & M.) the very next year, the 
firſt charter was granted to the ftationers company, re- 
quiring all printers to be of that company, and giving 
powers of ſearch and ſeizure in reſpect to all books 
printed or ſtamped contrary to the form of any ſtatute 
or proclamation, This charter was framed 23 years after 
the grant to the univerſity of Cambridge, but preſcribed 
no form or method of licenſing. 

In 1558 (the firſt year of queen Elizabeth), it was fol- 
lowed by a ratification ; and in 1559, by additional in- 
junctions againſt heretical and ſeditious books, requiring 
in the firſt inſtance, by royal authority, previous to the 
printing or publiſhing of any books, the licence of the 
queen in writing, or of ſix privy councellors, the arch- 
biſhops of Canterbury and Vork, the biſhop of London, 
the chancellor of the two univerſities, the biſhop (being 
ordinary), and the archdeacon, or any two of * the 
ordinary of the place being one. As to pamphlets, plays, 
and ballads, (wherein regard was to be had that nothing 
be ſeditious, heretical, or unſeemly for chriſtian. ears,) 
ſuch writings as theſe are turned over to be licenſed by 
the commiſſioners of eccleſiaſtical cauſes, * 

This was the firſt regulation for licenſing in England, 
:n the true ſenſe of that inſtitution, | 


—— — 
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When once the ſtationers eompany was made abſolute, 
and a corporation of weight, the ſtar chamber endeavour- 
ed to ſupport and execute thoſe powers, which neither 


the law, nor the people could endure, from the hands of 
any corporation (the creature of the crown), 


Hence the ſtar chamber ordinances, dated June 29th, 
1506, to inforce the powers of the charter of that com- 
pany, ſigned by Sir Nicholas Bacon, lord Burleigh, and 
the moſt eminent ptivy counſellors of that age, and un- 


derſigned by the commiſſioners of gcclefiaftical cauſes, * 


Hence the inforcement of thoſe ordinances in 1585, 
28th Eliz. by decree: of the ſtar chamber; and in 21 Fa. 1, 
by proclamation founded on that decree, + 

Hence in 1637, the famous decree of the ſtar chamber, 
preſcribing methods and powers of licenſing, to be pur- 


- tued and exerciſed with a ſtricter hand. fr 


This was complained of and condemned by votes of 
the houſe of commons. Hence during the troubles of the 
kingdom, and diſtractiens gf civil war, the origin and 
hints for, reſtraining the preſs by ordinance of parliament 
in 1643.8 * | 

And hence the licensing act, 14 C. 2. c. 33. after 
the reſtoration.— This law ſubſiſted in force till 1692. 
when the time for which it was enacted being run out, 
it expixed of it ſelf. fig 

The truth was, that both parties, when in power, and 
diſtreſſed by what they called faction, had fallen into the 


ſame extreme; ſo that the parliamentarians could not ob- 


ject to the licenſing act at the reſtoration, with any grace, 
And accordingly it ſeems to be formed in ſome mcaſure, 


out of the decree of the ſtar chamber, and the ordinance 


of parliament, combined together in a friendly union. 


_  Beiades all this, the prerogative was now and then ex- 


erted, 1n-proclamatiqns againſt ſeditious or traiterous books; 
as at the time of the Spaniſh invaſion in 1588, by queen 
Elizabeth, when her title to the crown was attacked, by 
a malignant party at home, and her enemies abroad. 
Such proclamations as theſe are within the power of the 
crown, and agreeable to maxims of ſound policy; recom- 
mending to magiſtrates and good ſubjects the due execu- 
tion of the laws, to prevent miſdemeanors, to bring of- 


— 


* Strype's life of archb. Parker. 221. Strype's liſe of archb, 
Whitgift. 223. + Ruſhw. Coll. Vol. 1. part 2, page 403. 


fenders 


prerogative? 


the year bobs or anna 


fenders ts puniſnment, and operating in general as an 
admonition and warning to the people. 
There are alſo ſome inſtances of patents ſued out 


for particular books, as à protection to the author or 


printer, in the nature of new inventions. Theſe were 
temporary licences, for ſeven or ten years, ſometimes 
for the life of the author or printer; and by a clauſe in 
the ſtatute 21 Ja. c. 3. (which faves letters patent or 
grants of privilege concerning printing) ſeem to be re- 


cognized as legal, or at leaſt remain unprejudiced by 


the proviſions of that lam. 

3. Dichthe king, at the time of this grant to the uni- 
verſity of Cambridge in the 26 Hen. 8. claim any pro- 
perty or copy rigbt, in particular books, by virtue of his 
I. This the King certainly did, long 
before the date of the grant in queſtion, particularly in 
the ſlatute boot or acts of parliament, the regiſter of writs, 

s of the ſupreme courts. I find 
there are two or three inſtances of printing an abridg- 
ment of the ſtatutes down to the 31 Hen. 6. without a 


a privilege; as alſo the ſtatutes from Edw. 3. to the 22 


Edw.-4. the ſtatutes 1 Rich. 3, and ſome year books of 


Hen. 6, by John de Letton (the firſt editor of Littleton's 


tenures) in the year 1481, and by William de Machlinia 


in 1483, without a licence: But it is plain, that the 


crown claimed a property in the ſtatute book, early after 
the importation of 'the art of printing. The promulga- 
tion by the ſheriff under the king's authority, the maxims 


of the conftitution in reſpect to the executrve power of 


the crown, immediately ſupported it. The firſt printer 
who ſtyles himſelf printer to the king's grace, is Richard 
Pynſon (it ſhould ſeem in the year 1503) as ſervant to 
Hen. 7. and afterwards to Hen 8. * He printed acts of 
parliament from 1503 to 1528, and the year books. T. 
Berthelet (the grant of whoſe ſalary or annuity in the 
year 1529 is ſtill extant) ſeems to have done the ſame. + 
But their right to the office of king's printer doth not 
appear by any grant upon record. , Probably they had 
no formal grant or appointment, However that may 
be, hiſtory (civil and literary hiſtory) ſpeaks the king's 
acknowledged property, 5 | 
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2. In like manner, about this time, the king claimed 
a prerogative right of copy in the engliſb bible, Frequent 
orders were given in council for preparing it, in the years 
1531 and 1533; and learned men in poth univerſities 
were advifed with. Richard Grafton, whoſe letters pa- 
tent as king's printer 1 Edw. 6. are the ſecond in order 
of time, ſtated in this caſe or appearing on record, was a 
moſt zealous friend to the reformation. - He procured 
leave of Francis I. to print an engliſh bible at Paris in 
1537, which. he preſented to lord Cromwell and archbi- 
ſhop Cranmer. In this zeal he was ſo forward as to be 
impriſoned, till he gave bond in 1001, not to print more 
engliſh bibles, till the king and clergy had ſettled a tranſ- 
lation. In 1540, 41, he was reſtored to favour, and in- 
truſted with printing the folio engliſh bible, under letters 
patent, which was ordered by proclamation to be had in 


every church “ as of the largeſt and greateſt volume.“ 


But he underwent great changes of fortune ; was deprived 
of his office by queen Mary, and diſgraced for having 
printed the proclamation on the lady Jane Grey's acceſſion 
to the crown. = 

3. The ſame prerogative right was claimed about this 
time, in the miſſal, and all books of divine ſervice ; which 
underwent various forms and alterations, as projects of 
reformation roſe or fell in thoſe times. This appears) 
from a patent ſtated in Rymer's Fœdera, dated 28 Jan. 
1543. de libris imprimendiy pro divino fervitio, + 
4+ It is upon the like-ground of copy right, that the 
property of tae /atin grammar (excepted out of all the 
grants to the king's printer) paſles by letters patent, It 
was collected and ſet out by learned men, at the king's 
expence, under his direction and authority, and recom- 
mended to all ſchools by the biſhops in their viſitation, 
even fo late as 1640, by biſhop Juxon ; it whoſe articles 
of inquiry, this queſtion is inſerted relative to ſchool- 
maſters, ** Doth he teach them any other grammar, 
than that. which is ſet forth by the authority of king 
Hen, 8th ?”? | | 3 
pon the whole it appears, Firſt, That the erown aſ- 
ſumed no prerogative property in the art of printing in 
the 26 Hen. 8. Secondly, It aſſumed no powers of li- 
cenſing books publiſhed by the profeſſors of that art. 


„ 


* Lewis's Hiſt. of the Engl. Tranſlat. of the Bible. Lond. 
i729, f Rymer's Fœd. Vol. 14. p. 767. Lond. 1728. 
| 5 1 Thirdly, 
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Thirdly, It claimed only a copy right by prerogative, 
in acts of parliament, proclamations, year books, &c. 
bibles and books for divine ſervice, and the latin gram- 
mar. This right is claimed upon principles received in 
all ages. And if the prerogative of the crown was thus 
rationally underſtood, or at leaſt in no inſtance ex- 
tended further in the 26 Hen. 8. the court will ſoou 
ſee the weight of it, in the conſtruction of theſe grants. 


II. I will next conſider the conſtruction of the grants 
themſelves, from the words and penning. And, 


[I] I ſhall conſider the letters patent 26 Hen. 8. ts 
the univerſity of Cambridge, and thoſe alſo to the king's 
printer, down to the third year of king Charles the 
firſt. | 1 | | 

[TI] The letters patent 20th July, 3 Charles I. to the 
king's printer; with the contemporary expoſition of the 
crown by letters patent to the univerſity 6th Feb. in the 
ſame year. | 


[I Letters patent 26 Hen. 8. enable the univerſity by 
their ſtationers et librorum - impreſſores, tam alienigenas et 
natos extra, quam indigenas et natos infra obedientiam noftram, 
unnes et omnimodos libros ibidem imprimere, per cancellarium 
vel ejus vices gerentem et tres docteres ibidem approbatas ſeu 
impoſterum approbandbs. | : 

Letters patent 1 Ed. 6. to Grafton, and 1 Mary to 
Cawood, grant the office of printer of all and ſingular 
ſtatutes and books, acts of parliament, proclamations, 
injunctions, and other volumes whatſoever, by his ma- 
jeſty his heirs and ſucceſſors then publiſhed or then after 
to be publiſhed, in the engliſh tongue, or in the engliſh 
and any foreign tongue mixed together (except the rudi- 
ments of the grammar of the latin tongue), With a 
prohibitory clauſe to others. 
| In the following patents, 1 Eliz, to Jugg and Cawood, 
ö 19 Eliz, to Chr. Barker, &c. Engliſh bibles, and new 
teſtaments, and books of divine ſervice are named (with 
ſome little variations in the deſcriptian), | F 

1. The firſt thing obvious in conſtruction is this: 
The right granted to the univerſity is local in Cambridge, 
to be there exerciſed; — to the king's printer, unlimited. 
in reſpect of place. The defendants therefore claim | 
only, ſub mode, a concurrent right, ; 


2. Another 


| 
| 
l 
| 


words. 
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2. Another thing, as plain, is this; — that the ex. 
elufive and prohibitory words in ſubſequent grants, can 
never affect rights conveyed by prior grants. The 
ting can never derogate uni his own grunts and there- 
fore, a ſaving of former rights, or a prohibition to new 
pretenderò, are equally uſeleſs, and give no other pro- 
tection chan the law- implies by virtue of the granting 
3. The queſtion then is, — To what ſubje& matter 
do the general words in the letters patent 26 Hen. 8. 
extend? — Did the king mean only to allow printing 
at Cambridge, on a miſtaken notion of his general pre- 
rogative over the art? That age held no ſuch miſtaken 
notion. Did he mean only to exempt books printed at 
Cambridge from the review of a royal licenſer ? At the 


date of this grant, no powers of that ſort were claimed 


or exerciſed. — On what ſubje& matter can it operate, 
except the copy rights of the king, more particularly ſpe- 
Cified in later grants ? 


The argument being thus reduced to a point, ſeve- 
ral QsJzcT1oNs ariſe on the part of the plaintiffs. Theſe 
may be reduced to 3 heads: | 


1. They diſpute the au meaning of the letters patent 
26 Hen. 8. to the univerſity. | | 

2. They diſpute the legal conſtruction. 
3. Suppoſing both the actual meaning and the legal 
tonſtruction to be in favour of the defendants, yet they 
infiſt, that the letters patent are vid, becauſe the copy 
right of acts of parliament is a ſole right in the king's 


printer, from the nature of his office, and incident to it, 


as an ancient office of truſt, the rights and powers of 
Which cannot be ſevered or communicated to others. 


1. They diſpute the au, meaning. 
Under this head they object, 


1ft Ohjection] That acts of parliament cannot be called 
Eöri in any ſenſe: And they cite the definition of a book 
from Chamber's Dictionary, that a book is a compoſition 

of wit and learning &c. Ts 
Anſio. (1) If this objeCtion is ſcen-in the ſame light 
in which it ſtrikes me, there will be no occaſion to ſpend 
much time upon it. It is a chicane (as lord Nottingham 
expreſſed himſelf on another occaſion) to be laughed at 
in. a court of law, — The general definition produced of 
| a bovk 
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a book, as a compoſition of wit and learning, is a little 


unfortunate; becauſe there are too many books abroad 
in the world, without the leaſt tincture of either of 
theſe ingredients. If it were material to produce an- 
other, I would produce a definition of a very different 
kind, derived from the original ſenſe of the word liber. 
It is in Pliny's natural hiſtory: b. 13. c. 11. where he 
ſays, that liber means the inner rind or bark of a tree, on 
which theancients ſometimes wrote; and as thefe libri were 
rolled together, they were called volumina. So that by 
a uſual figure of ſpeech, liber and volumen came to be 
indifferently applied to expreſs the ſame thing. There- 
fore it is not to the purpoſe, of what ſubject matter 
the book conſults, whether it be matter of wit or mat- 
ter of learning, or records, acts of parliament, and 
acts of ſtate, The matter may be infinitely various; 
but the form and manner of publication may, in every 
inſtance, be the ſame, 

Anſw. (2) The words of the plaintiffs grants apply this 
deſcription to ſtatutes : © Statutor* libror libellor' actuuꝰ 
« parliament”, diſtinguiſhing the publication of the ſta- 
tute book from ſingle acts of parliament. And it is the 
conſtant deſcription. in every grant, from the time of 
Grafton to this day. 
2d Olbject.] But the books, intended by the king, muſt 
be the object of an academical approbation : Acts of par- 
liament cannot be ſo, * Nod, 

Anſ. This argument equally applies to printing b:bles 
and the boot of common, prayer: The latter of theſe is au- 
thorized by parliament; the former, not preſumed ſubject 
to any review (except of a general council) ſince the ca- 
non of ſeripture was fixed by the acknowledgmeut of 
the chriſtian world. | 

The approbation therefore directed by the grant muft 
be applied in theſe caſes to the diſcretion of actual printing 
in the univerſity at this or that time. 

In the caſe of the law patentee, it appears from the 
argument of his counſel at the houſe of lords, as reported 
in Carter g 1. that an objection was drawn from the licen- 
ſing act 14 Car. 2. againſt his right, as if the powers of 
licenſing granted by that act of parliament had ſuperſeded 
his patent. But the diſtinction is well taken in anſwer to 
it, viz, that it is one thing to ſay, this book deſerves to be 
printed, which applies to the author; and another, to 


ay, it ſhall be printed by this or that man under the king's 


authority, So here; it is one thing to ſay generally, th1s 
book 
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Boot ts fit for publick view, worthy of an imprimatur; ano- 
ther thing to ſay, this book already allowed an imprimatur by 
publick authority is fit to be printed in the univerſity by the 
powers of this patent: There is a publick demand for it: 
It will be for the reputation of that learned body, and 


conduce to thoſe corporate profits, which the crown hath 


been always anxious to preſerve. | 

zd Ohj.] It is ſaid, that the king had no other inten- 
tion than to enable the univerſity to employ foreign prin- 
ters—tres /lationarios, tam alienigenas et natos extra, quam 
indigenas et nates infra obedientiam neftram : That this is 
grounded on the parliamentary reſtraints of alien artificers. 


In the ſtatute 1 Ric. 3. c. g. containing a general reſtraint 


of perſons not born within the king's obeyſance exerciſing 
handicrafts, there is a proviſo in favour of alien importers 
of books and printers dwelling within the realm. By the 


ſtatute 25 Hen. 8. c. 15.. this proviſo in favour of aliens 


is repealed, on a recital, that many of the king's ſubjects 
are become able in printing. And the letters patent of 


the 26 Hen. 8. to the univerſity were intended to operate 


in the nature of a non ob/fante to this laſt ſtatute. 

Anſw, (1) There are no words of non ob/lante : with- 
out which, the king's grant cannot have effect againſt 
an act of parliament, even in caſes where the ſubject has 
no intereſt in the prohibitory words of the ſtatute, as he 
certainly has in the reſtraint of alien artificers. ( Vaugb. 

mas v. Sorrel.) . 

(2) But the words of the letters patent, on which this 
objection is grounded, are plainly ſuperfluous, and not 
the operative part of the grant. For the univerſities ſeem 
to be conſidered, by ſeveral ſtatutes relative to this pur- 
poſe, as privileged places. By the 14 & 15 Hen. 8. 
c. 2. alien artificers are reſtrained to one apprentice, and 
two journeymen aliens; with a proviſo nevertheleſs for 
the univerſities of Oxford and Cambridge. By the 21 
Hen. 8. c. 16. that reſtraint is made perpetual ; with a 

roviſo, that alien artificers in the univerſities of Cam- 
bridge and Oxford ſhall not have more than ten ſervants. 


By the 32 Hen. 8. c. 16. alien artificers in Oxford and 


Cambridge, or lite places privileged, ſhall have but two 

alien ſervants. | 
(3) But ſuppoſing this matter was otherwiſe, upon the 
letter of the acts of parliament; yet the main intention of 
the letters patent was to enable the printing omnes et amni- 
modes libros. So it has always been underſtood ; and lord 
Coke obſerves it in 4 Inſt, 228. when he ſays, that “the 
9 55 6 univerſity 
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c univerſity of Cambridge hath the power of printing 
« within the ſame, omnes et omnimodos libros, which 
% Oxford has not.“ The deſcription of alien or native 
relates only to the printers to be employed; and it is im- 
material, whether the grant could take effect in every 
circumſtance, | 


2. The plaintiffs diſpute the legal conſtruction. 

_ 0hz.] Here it is objected, that the words are too gene- 
ral; and in the caſe of the king, his grants will not con- 
vey ſpecial prerogative rights, without expreſsly naming 
them. (So Ploud. the caſe of mines. And Heb. 243.) 

Anſ. It is difficult to draw the line (which is ſometimes 
ſubtle) and take the true diſtinctions upon the conſtruction 


of the king's grants. This is certain, that the law makes 


a difference, between the grants of the crown and of a 
common perſon. They ſhall be taken favourably for the 


king, and no prejudice ſhall accrue by implication againſt 


the intent, 
And therefore I admit 

(1) If there are words in the king's grant, which under 
a general name comprehend things royal and things baſe ; 
it ſhall be taken in favour of the king, and the baſe thing 
ſhall paſs, the reyal or prerogative rights ſhall remain. 
(ns 333. Caſe of mines. Dav. 17. Caſe of Cuf- 
toms, : 

(2) If the expreſs grant of the king cannot take effect, 
without implying ſomething which is clearly not granted, 
either by ſpecial or general words ; the grant ſhall be 
void, rather than inure to two intents, without words 
in the grant: As if lands, or an office, be granted to an 
alien born, this will not make him a denizen ; or to the 
king's villein, this will not infranchiſe him; or to a fe- 


on, this ſhall not pardon him. (Br. Pat. pl. 62. 5 Co. 


5 | 
, (3) The king's grant ſhall be void for uncertainty, 
where the grant of another would not, upon the doubt- 
fulneſs of his intention, which of two things, equally in 
his power, was the object of his grant. As if the king 
has 100 acres of land in D. and grants to one 20 acres in 
D. without deſcribing them by rent, occupation, or name; 
the grant is void, and the grantee ſhall not have election 
in the king's caſe. (12 Co. 86. St:chdale's caſe.) So if 
he doth not limit any certain eſtate to the grantee, no- 


thing ſhall paſs, not even an eſtate at will. ( Dav. Dean 
and Chapter of Ferne's caſe.) 


4 (4) But 
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(4) But if the general words are ſufficient to compte- 
hend two intents, not equally in his power, one of which 
is void and ineffectual, and the other good; it ſhall be 
taken and confined according to ſuch intent, that the 
grant hall have effect. And this (ſays lord Coke) in 
judgment of law, flands with the intention of the king; for it 
was not the utent of the king to mate a void grant. (8 Co, 

56, 167.) And in 2 Inſt. 496, 7. on the ſtatute of Quo 
IVarranto, 18. Ed. 1. it is ſaid, ſecundum earum plenitudi- 
nem judicentur,— let them be expounded in their full 
ſtrength ;. that is, as fully and beneficzally as the law was 
taken at the time when the grants were made, which lord 
Coke adds, is a direction to the ſages of the law, in the. 
conſtruction of the king's charters. | 

In this caſe, the words are large enough to compre- 

hend the copy right. of the crown, as well as general powers 
ef printing. To this latter purpoſe, the grant is idle, 
and void: The univerſity might employ printers, with- 
out the king's licence, at a corporate expence. To the 
former, it may operate, as the legal prerogative was un- 
derſtood and aſſumed in fact, at the time of making the 
ant. 

* it is expreſſed in 6 Ce. 5, Sir 1 
caſe) the grant ſhall be conſtrued to have effect, for the 
honour of the king, and the good of the ſubject. 

This reaſoning is ſtrengthened by the ſtatute 13 Eliz. 
c. 29. where the very letters patent are expreſsly mention- 
ed, and confirmed in parliament, according to the form, 
words, ſentences, and true meaning. 


3. The plaintiffs ſay, that ſuppoſing both the afual 
meaning, and legal conſtruction to be in favour of the de- 
fendants; yet the letters patent are of no effect, becauſe 
the copy right of acts of parliament is a ſole right of the 
king's. printer, incident to his office, as an ancient office 
of truſt, the powers of which cannot be ſevered or com- 
municated. | | 5 

Anſ. The objection is made now for the firſt time. 1 
will give it the beſt anſwer which occurs. — 

(1) This office of king's printer ariſes not by act of 
parliament : Neither is it an office by preſcription ; the 
very art of printing introduced fo late, ſhews it impoſſible, 

(2) If it were an office by preſcription, or ſo ancient 
as. to be deemed almoſt of equal conſideration; I know. 
of no rule of law, which reſtrains the king from {cvering. . 
the rights and powers of it at diſcretion, . 
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In this reſpect, there ſeems to be a diſtinction in the | 


nature of offices. 
The judicial power of the 3 ſitting i in the ſupreme 


courts at Weſtminſter, cannot be granted by parts, oer 


ſevered and communicated to others. If the king, in ap- 
pointing the judges of the court of king's bench, ſhould 
by new clauſes inſerted in the writ or letters patent, re- 
ſtrain them from exerciſing the juriſdiction of the court, 
in any caſe but mandamus's and quo warranto's ; and 
ſhould afterwards, by new letters patent, think fit to 
grant an authority to award prohibitions, and to exerciſe 


all other parts of the original inherent juriſdiction ; the 


firſt reſtraint, and the ſubſequent particular authority 
would be void, and all the acts of the court muſt be juſti- 
fied under its general authority. 

So if the king, by letters patent ſhould grant a power 
to the chief juſtice of the court of king's bench, to hold 
plea in real actions by original out of chancery ; or to the 
chief juſtice of the court of common pleas, to iſſue writs 
of mandamus, or to remove the proceedings of inferior 
courts by certiorari ; the general inherent authority of 
cach of thoſe great officers would remain the ſame, and 
the particular authorities would be void, 

To ſay. otherwiſe, would confound thoſe limits and 
meaſures of juriſdictions, which the policy of the conſti- 
tution preſcribes. 

But the caſe of miniſſerial officers is very different. The 
king may ſever the right and powers, even of fuch as arg 
preſcriptive, at his pleaſure, 

It has been done in fact. The clerk of the crown in 
chancery, is an officer by preſcription, as ancient as the 
conſtitution of that court. 

King James the firſt (to multiply-the means of confer- 


ring favours, for which he found ſuch; large demands) 


ſevered from the office the right to make out licences for 
alienation, and appointed a new clerk- for that purpoſe. 
This new office dropt, when the military tenures were 


aboliſhed by act of parliament, becauſe it was not worth 


the aſking. And for landz in Jerſey, and other places, 


ſuch licences are {till made out ſometimes in the crown 


office, 

He likewiſe 3 the ri ht to make out letters patent 
hoe granting offices, from rig clerk of the crown; which 
remains in the clerk of the patents to this day. 

Neither of thoſe grants could he made, in prejudice of 
a ſubſiſting patentec of the crown office; but they might 

be 
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be made previous to the appointment of a ſucceſſor in 
that office : and the validity of them was never drawn in 
queſtion. . * 

(3) Then, Suppoſing the letters patent to the king's 
printer expired, - why might not the crown grant the 
right of printing acts of parliament to one, proclamations 
and orders of council to another, bibles to a third, and 
common prayer books to a fourth ? 

Or why. not appoint ſeveral printers with a concurrent 

Tight in all? 


Obj.] But the objeQtion is ſupported further, by ſay- 
ing, This is an important truſt : The king's printer 
comes in the room of thoſe tranſcribers, who uſed to ex- 
emplify acts of parliament from the original record: And 
the notion has been countenanced fo for that a copy of a 
private act of parliament printed by the king's printer was 
received in evidence, in the caſe of Edwards and Veſey. 
Anſ. (1) It is every day's experience, that private acts 
of parliament are neceſſary to be proved in another man- 
ner. The diſtinction is this: If the act be private, the 
party availing himſelf of it, muſt plead it; if he wants it 
in evidence, he muſt prove it like any other record, by a 
true copy examined, or produce an exemplication: If the 
act is publict, the judges are bound to take notice of it by 
the rules of law, which preſume, that both the common 
and ſtatute laws are in the breaſt of the court. And there- 
fore the printed ſtatute book is only a memorial, like a 
copy, for their private uſe. LE: 

(2) The caſe of Edwards and Veſey was certainly right; 
becauſe it is admitted, that the act, tho' private in its 
nature, was made publick by a clauſe -for that purpoſe; 
which reconciles it to the known ſettled diſtinction. 
III] I come next to conſider the letters patent to the 
: king's printer, bearing date the 2oth July, 3 Charles 1. 
with the contemporary expoſition of the crown, by the 
letters patent to the univerſity, dated the 6th of February 
following. | of 

It appears, that at this time, the term granted to the 
Barkers by queen Elizabeth and king James had been 
aſſigned to Norton and Bill. The king, by his charter 
20th July, 3 Cha. 1. confirmed that aſſignment; and in 
theſe letters patent, the emphatical words, ſolely to print, 
were firſt inſerted. 
be univerſity of Cambridge took the alarm; and made 
application to the crown, | 
| The 
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The king, to quiet and aboliſh controverſies, by his 


charter 6 Febr. 3 Cha. 1. did ratify and confirm grant 
and declare as is there ſet forth. 4 


The clauſe at large recites, That divers queſtions 


c and controverſies had ariſen, whether any ſtationer or 


cc 
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<« printer of the faid univerfhty of Cambridge, ſo affigned 


and choſen, as in the ſaid letters patent of king Hen. 
8. is directed, might then, with the approbation of the 
chancellor or vicechancellor and three doctors of the 
ſaid W lawfully print or cauſe to be printed 
and put to ſale any of thoſe books ſo particularly ex- 
preſſed in any of the ſaid letters patent [that is, to the 
king's printer]; his majeſty, to the intent that it might 
evidently appear to all men, how graciouſly he tendred 
the franchiſes, liberties, privileges, and profits of the 
ſaid univerſity of Cambridge, which ſaid franchiſes, 
liberties, privileges, and profits he propoſed no way to 
abridge or diminiſh, but contrariwiſe to enlarge am- 
plify and increaſe the ſame, when fit occaſion ſhould 
be offered, being as zealouſly bent to advance learning 
and the profeſſors thereof, as any of his predeceſſors 
had been; and to the end that all ſuch controverſies 
queſtions and ambiguities might be aboliſhed and taken 
away; for himſelf his heirs and ſucceſſors did ratify 
and confirm, unto the chancellor maſters and ſcholars 
of the ſaid univerſity of Cambridge and their ſucceſſors, 
all and every the privileges and immunities by the ſaid 
letters patent of th2 26 Hen. 8. to them granted or 
mentioned to be granted : And did thereby further 
grant and. declare, that it ſhould be lawful to and for 
any ftationer or printer in the faid „ee of Cam- 
bridge then or there after to be aſſigned and choſen in 
form aforeſaid by the chancellor maſters and ſcholars 
of the ſaid univerſity, to imprint or caufe to be im- 
printed from time to time within the univerſity of Cam- 
bridge, with the conſent allowance and approbation of 
the chancellor or vicechancellor and three doctors of 
the ſaid univerſity, all or any of the books particularly 
expreſſed in all or any of the ſaid ſeveral letters patent 


of queen Elizabeth, king James the firſt, or of his ſaid 


majeſty, unto any of the perſon or perſons, body poli- 
tick or corporate, as aforefaid,' or unto any other per- 
ſon or perſons, bodies politick or corporate, fince the 
granting of the ſaid letters patent to the ſaid chancellor 
maſters and ſcholars as aforefaid, and alſo all and all 
manner of other books allowed or to be allowed in the 
ſaid univerſity as aforefaid.“ 

| » Theſe 
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_ Theſe ite patent are of great weight, 

1. If they be conſidered as a confirmation, it is the ſenſe 

of the crown, a century after the firſt grant, upon that 

5 grant, in a matter of prerogative property, clear- 

ly binding to the crown, and to all future grantees, when 

the terms and intereſts, then afligned in the office of king's 

printer, ſhould determine. 

| By computation, thoſe intereſts determined on the Toth 

of January 1679; the laſt term then cxiſting, being that 
anted to Robert Barker the ſon. 

From that moment, the letters patent 3 Charles iſt 
might be pleaded, either as a confirmation or as ag origi- 
nal grant, according to the rule of law, in charters to 
corporations, where the king grants the ſame intire right 


= or franchiſe to the ſame body. 


2. If the letters patent of the 3 Cha. 1. be conſidered 
AS an original grant, tho” the king's printer might not be 
prejudiced by it, as a judicial authoritatiye conſtruction 
on the letters patent of Hen. 8. ſo as to give the univer- 
fity an immediate concurrent right to, print all books de- 
ſcribed in the grants to the then king's printer, yet it 
might be good as a preſent grant of a reverſionary intereſt. 
This way of arguing is agreeable to rules of conſtruc- 
tion on the king's grants. It is lord Chandos's caſe, 
6 Co. 56. The king having the reverſion of a manor, 
grants it as 2 manor in paſſeſſian to one and his heirs, If 
the king appears on the face of the grant, to have been 
truly informed of his right and all matters of fact; the 
rever/zon ſhall paſs : and the reaſon aſſigned is, that the 
king intending to part with the whole eſtate, and leſs 
paſſing by the grant than his intention imported (for he 
intended to paſs the poſſeſſion), the king receives no 
oy i by ſuch conſtruction. . 

o in the preſent caſe : The king is informed of all 
the matters of fact; of the diſputes and controverſies be- 
tween the univerſity and his printer, and the true grounds 
of them. He intends a preſent right to be exerciſed by 
the - univerſity, concurrent with his own printer. But 
the only right remaining in the king to grant, was a right 
in rever/ion, expectant on the determination of the ſub- 
ſiſting terms. 

Therefore (in the words of. lord Coke) 408 te to 
art with his copy right, to the, univerſity of Cambridge, 
In acts of parliament, and their, abridgments, proclama- 


- tions, and acts of ſtate, as a right in poſſeſſion, and leſs 


r ecei ves 


paſſing by the grant than he intended, the king 
no by ſuch conſtiuction. WR: 


4 
Let 
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Let the driginal doubt then be ever ſo ſtrong; what 
pretence to ſay, from the year 1679, that the univerſity 
of Cambridge was not intitled as fully and beneficially to 
the king's copy right, as. if every word · of deſcription in 
the grants to the king's printer were inſerted inthe letters 
patent 26 Hen. 8. ? 

It is like a grant of liberties, by words of reference tot 
& talia, &c. (Abbot of Strata Marcella's caſe, Go. 26.) 

It is clear, that the king may grant this right in rever- 


| Gon: to one grantee after another, for different terms of 


years, to bind his ſucceſſors.— The whole courſe of the 
patents ſtated in this caſe proves it. 


And the king's power is not reſtrained at common law, 


to a uſage of granting, in matters of royal property; like 
biſhops, who are bound by the uſage of their fees,” ever 
fince the ſtatute 1 Eliz. or the ſuperior officers in the 
civil government, who have the authority to grant mini- 
ſterial offices. They can grant in poſſeſſion, but not in 
reverſion. Z 30909088 62-7 x 
The office of maſter of the king's bench is granted by 
the chief juſtice cum vacaverit. So the preſcription is laid 
in the record, 32 Hen. 6. cited in Shower's parliament 
caſes 112. Bridgman againſt Holt. | 

So the office of regiſter of the admiralty is grantable by 
the lord high admiral cum vacaverit. In aflize, the pre- 
fcription' is thus laid; Dyer 152. Benl. 50. Hunt 
againſt Elleſden. il 10 07% 210 a bene 

III. I come now to the laſt point, namely, to conſider 
the uſage” conſequent upon the grants; which is to be 
reſpected as the expoſition of time and of the parties, 

Uſage and allowance has great weight to bind the kin 
himſelf, in the conſtruction of his charters ; even 2cainſt 
the ſtrict rules of law: much more, his grantees. 

It is matter of prerogative to grant things in action. 
Therefore general words of the king, granting goods and 
chattels, will not ſuffice, But if the king grants liberties 
to one, and inter alia all the goods and chattels of felons with- 
in ſuch a vill; this ſhall paſs obligations, ſpecialties, and 
debts due to the felon... For tho? in caſes where they are 
not granted as a liberty, they will not paſs without ſpecial 
words; yet (it is ſaid) © becauſe all liberties of ſuch a 
* nature have been uſed to paſs by ſuch words in all ages, 
© and been enjoyed by force of them, therefore they ſhall 
<« paſs by ſuch words at this day, by ſuch grant of the 
„king“. T hus it W upon a reference to 

* GED 4 | i the 
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the judges of the court of king's bench out of the ſtar 
Jr between the biſhop of Wincheſter king's almo- 
ner, and or ut leſſee af the city of London, on 2 


0 e of felons de ſe in 


Conſider what — — q 
1] How the right has deem: excreiſed, under the king's 
appointment or grant, by the king's printe. 
[II] How it bas deen * 
Cambridge. 


III How the right has been exerciſed by the king's 

inter. 

* Tho there might % king's 3 whoſe patents 
are not found, or who might be appointed by royal war- 
rant without a regular t; yet there is no colour to 
ſuppoſe or preſume excluſive grants. 

1. As to ancient times. 

(1) In fact, the ſtatutes of — 7. (the laſt of 
that king) were printed in the year 1504 (a year after 
Richard 27 nſon ſtyled himſelf the 115 Ss ), not on- 
ly by Richard Pynſon, but by Wynkyn de Worde, and 
_ other printers of leſa note, Richard Baques and Julian 

otary 

(2) 75 helet (tha ęr ant of whoſe annuity has: been 
mentioned) had his falary for life, as king's printer. He 
lived till 1560. 

But Grafton had his patent in 1 547.3 ; printed all the 
ſtatutes of Edw. 6; and had only the reverſion, of Ber- 
thelet's ſalary, after his death. So that the exerciſe of 
the right was probably coneurrents 

2. As to later times. 

The law patentee has always elaimed a concurrent 
right, at leaſt from the expiration of former grants to the 
king's printer, which were antecedent to his own. 

(1) In 1636, the aſſigns of Moor printed the ſtatutes, 


e any partnerſhip with the king's printer. 


1 


(2) In 1667, the aſſigns of Agkyns did the ſame, with- 
out any partnerſhip. 

(3) Since that time, they have regularly and amicably 
joined together, to print ſtatutes and abridgments of ſta- 
tutes, to this day, on the foundation of a concurrent 
right. 

This concurrent right is aſſerted by the la patente, 
in the title page to Keble's ſtatutes, printed in 1695 3 
. 1 where 


f 
r 
d 
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where Bill and Newcomb, as king's printers, are joined 


with the aſſigns of Atkyns. 5 

The ſame is aſſerted in the very laſt edition of the ſta- 
tutes, printed in 1758, addreſſed to lord Mansfield, where 
the name of Lintot is joined with Baſket. 

Would the king's printer have entred into ſuch agree- 
ments to divide prefits, and have ſuffered the name of the 
law patentee to in his title pages, if he had been 
adviſed, that his ſole exclufive right could be maintained? 


[III] How the right has been exerciſed by the univer- 
ſity of Cambridge. 

1. In ſome inſtances, the univerſity has printed law 
books ; a celebrated one, Dr Cowells inſtitutes, in the 
year 1605, by John Legate at Cambridge, not queſtioned 
by the law patentee. 1 

If they had printed Rolle's abridgment in Charles the 
ſecond's time, they had contended with Col. Atkyns on 
very different ground from the ſtationers company, by 
reaſon of the priority and comprehenſive nature of their 

rant. 

l 2. The printing of the engliſb bible, conſtantly to this 
time, is a uſer of their grant, not diſputed. 

Where is the difference between the two caſes, of bibles 
and of ſtatutes ? 

If the general words are allowed to convey one right of 
copy from the crown, why not the other ? 

3. There is a direct inſtance in point. They print the 
act of uniformity, with the book of common prayer. The 
book of common prayer is a copy right of the crown, It is 
annexed to the act of uniformity; is made a part of it, 
and printed with it. If the univerſity has a right to any 
prerogative copies, why not to theſe in queſtion? If they 
can print one act of parliament, with its appendix, why 
not the whole ſtatute book ? 

4. All this reaſoning is ſtronger in the caſe of abridg- 
ments ; which require labour, learning, judgment of an 
author, to digeſt the matter of them under various heads, 
in the order of the ſubject matter, as well as of the time, 

— I ſhall ſay one word on the argument from inconve- 
nience; becauſe it was attempted for the plaintiffs. 

Obj,] The publick will ſuffer, if there be many royal 
printers of acts of parliament and their abridgments, 
Numerous editions from different hands will vary the text, 
and confound the ſenſe : fo that the conſtruction of the 
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letters patent, contended for by the defendants, is not for 
the good of the ſubject. 0 ng. | 

Anſw. 1. If too many royal printers are appointed or 
allowed, the obſervation may have ſome weight. But if 
two or three vie with one another for the publick eſteem ; 
their editions will be more correct, than if any one of 
them ſtood alone without a rival; and the harveſt is ſuf- 
ficient to encourage them. Ht Us. 

2. Is it then to be ſaid, that the conſtruction contend- 
ed for by the defendants is not for the good of the ſubject ? 
Why! —becauſe it will diminiſh the profits of the king's 
printer. That muſt be the ratio decidendi, in the way 
N argue. e ee 

agree, it will diminiſh the profits of the king's prin- 
ter: — Then I ſay, Ergo it is for the good of the ſubject. 

The court will not do a violence to the conſtruction of 
one grant, to ſupport a ſort of monopoly in another. It 
will rather expound them concurrent rights, than annul 
a uſage acquieſced in ſo long by all parties, and which has 
put a conſtruction on theſe ancient grants, moſt honour- 
able to the crown, moſt equitable to the grantees and to 
the publick, and moſt conſiſtent with principles of law 
. and reaſon,” as | 


The opinion of the court was as follows; 
% Baſkett againſt the univerſity of Cambridge. 


The opinion of the judges of the court of king's bench, 
on the caſe argued before them in this cauſe. | 

Having heard counſel on both ſides, and conſidered of 
this caſe, we are of opinion, that during the term granted 
by the letters patent dated the 13th day of October in the 
12th year of the reign of queen Anne, the plaintiffs are 
intitled to the right of printing acts of parliament and 
abridgments of acts of parliament, excluſive of all other 
perTons not authorized to print the ſame by prior grants 
from the crown. * 

But we think, that by virtue of the letters patent bear- 
ing date the-20th day of July in the 26th year of the reign 
of king Hen. 8. and the letters patent bearing date the 
6th day of February in the third year of the reign of king 
Charles the firſt, the chancellor mafters and ſcholars of 
the univerſity of Cambridge are intruſted with a concur. 
rent authority to print acts of parliament and ahridgments 
| ; | , 
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of acts of parliament, within the ſaid univerſity, upgn 
the terms in the ſaid letters patent. ä | 


Nov. 24, 1758. M. FOSTER. 


Thus ftands the matter with reſpect to the univerſity 
of Cambridge. 2 85 5 ; 


—By what means the aforeſaid expreſſion [that th 
23 of Cambridge hath power to print within the 
ſame omnes et omnimodos libros, which the univerſity 
« of Oxford hath not“ ] hath dropped from the ac- 
curate pen of lord Coke (4 IH. 228.) doth not appear, 
nor is it material to inquire. It is certain, lord Coke 
lived many years after the date of the laſt of thoſe chat- 
ters, which grant to the univerſity of Oxford a like power 
as is granted by the above recited charters to the uni- 
verſity of Cambridge. But, to take off the prejudice 
which may ariſe from ſo great an authority, it is 
preſumed here to ſubjoin the clauſes in the ſeveral Ox- 
ford charters, relating to the aforeſaid ſubject, Which 
are theſe : . 2 | 

8 Charles x. Nov. 12. The king grants to the uni- 
verſity licence to appoint three printers, either aliens or 
natives, reſiding within the univerſity, every of whom 
ſhall have power to print all manner of books (omni- 
modos libros) not publickly prohibited, and copies of books, 
to be approved by the chancellor or his vicechancellor 
and three doctors (one of whom at leaſt to be profeſſor of 
divinity) appointed by the chancellor maſters and ſcho- 
lars for the examination of books; and as well the 
ſame books, as others whereſoever printed within the 
king's dominions or without and approved as aforeſaid, 
as well within the ſaid univerſity as elſwhere, to expoſe 
to ſale and fell : And that alien born printers, employ- 
ed within the ſaid univerſity, ſhall in all reſpects be 
conſidered as natural born ſubjects, except as to cuſtoms. 
and ſubſidies. © | | 

8 Charles x. Mar.13. The king recites and confirms the 
former grant; and further gives leave to every of the uni- 
verſity printers to employ two preſſes (notwithſtanding a 
decree in the ſtar chamber 28 Eliz. to the contrary), and 
to take two apprentices: And moreover grants, that if 
any of the ſaid printers ſhall, under the conditions afore- 
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ſaid, print any book in any language from any manu- 
Fript in any library within the univerſity of Oxford 
(the ſame never having been printed before); no per- 
ſon, without leave of the univerſity, ſhall preſume to 
reprint the ſame for the ſpace of 21 years: And the fame 
privilege is granted for ten years, as to any books ſo 
printed by the univerſity printers, which ſhall beggom- 
— de novo, and publiſhed, by any maſter or ſcholar : 
nder pain of forfeiture of the ſurreptitious books in 

both caſes. | 
11 Charles x. Mar. 3. Reciting that almeſt from the 
firſt introduction of printing into England there had been 
printers in the univerſity of Oxford, who by virtue of 
the privilege of the fame univerſity (before any charter, 
;nhiition, reſtriction, or limitation of printing was made) 
had free power of printing books and felling them 
throughout the whole realm, as appears from many 
printed books and monuments then extant ;z which pri- 
vileges were confirmed by the ſtatute of 13 Eliz, Since 
which time (altho* in the deciee of the ftarchamber 23 
Jun. 28 Eliz. which allows one preſs to the univerſity, 
no reftriftiun or limitation of books to be there printed 
occurs, except a general proviſion for obſerving certain 
letters patent and commiſſions under the great ſeal, and 
certain ordinances for the better government of the com- 
pany of ſtationers in London) ſome queſtions having ari- 
ſen between the company of ſtationers and others con- 
cerning the exerciſe of the art of printing, certain books 
publickly approved and received had been, by letters patent 
of queen Elizabeth, king James, and the then king, pe- 
culiarly reſerved to be printed by the company of ſta- 
tioners and other perſons, particularly Robert and Chri- 
ſtopher Barker, John Bill, and Bonham Norton; And 
reciting alſo the letters patent of 12 Nov. and 13 Mar. 
8 Cha. to the univerfity of Oxford, and that now the 
London ſtationers pretend that all the books ſo peculiarly 
reſerved for their printing are books publickly prohibited, 
and (as fuch) not within the univerſity privilege, where- 
by the univerſity printers are deterred from the free ex- 
erciſe of their powers; Therefore the king ratifies and 
confirms for ever the aforeſaid letters patent, and gives 
power to the univerſity to make laws and ordinances 
for the better government of printing within the ſame : 
And further doth interpret expound and declare, that 
thoſe books of what kind ſoever, peculiarly reſerved to 
be printed by the company of ftationers or other perſons 
| | whatſoever, 


, , ·˙wmwq Sf ear ec 
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whatſoever, are not, nor ought to be deemed, books 


publickly prohibited, foraſmuch as they are rather ſuch as 
are commonly approved far the publick ufe of all the 
king's ſubjects; and which, if they were publickly pro- 
hibited, neither the company of ſtationers nar any other 
perſons could lawfully print and expoſe to ſale: And 
therefore that it ſhall be lawful to the printers ſtationers 


or bookſellers of the univerſity of Oxford, afligned as is 


aforeſaid in the aforefaid letters patent, from time to time 
for ever, to print, within the faid univerſity and the pre- 
cincts thereof, according to the form in the ſaid letters 
patent preſcribed, the ſame books, and every book of what 
kind ſoever, contained in the charters of the ſtationers of 
the city of London and their ſucceſſors, or of other prin- 
ters whatſoever, and ſo peculiarly reſerved to the printin 
of them and their ſucceffors or aſſigns, and alſo all other 
books whatſoever not publickly prohibited as aforeſaid ; 
as well in the engliſh, as in any foreign language, or 
mixt therewith ; and the fame, ſewed or bound, in large 
volumes or in ſmall as well within the ſaid univerſity and 
the precincts thereof, as elſewhere within the king's do- 
minions, publickly to expoſe to ſale. And theſe letters 
patent are ordered to be conftrued in the moſt beneficial 
manner for the univerſity ; notwithſtanding any miſre- 
citals, or non-recitals, or any other defects or imperfec- 
tions whatſoever, * 
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28. By the 3 Fa. c. 5. Every perfon- that ſhall be a Popiſk livings, 


popiſh recuſant convict, during the time that he'ſhall re- 
main a recuſant, fhall be utterly diſabled to preſent to any 
benefice, prebend, or any other eccleſiaſtical living, or 
to collate or nominate to any free ſchool, hoſpital, or do- 
native, or to grant any avoidance of any benefice, prebend, 
or other eccleſiaſtical living: And the chancellor and 
ſcholars of the univerſit of Oxford, ſo often as any of 
them ſhall be void, ſhall have the preſentation, nomi- 
nation, collation, and donation thereof lying within the 
counties of Oxford, Kent, Middleſex, Suſſex, Surrey, 
Hampfhire, Berkſhire, Buckinghamſhire, Glouceſterſhire, 
Worceſterſhire, Staffordſhire, Warwickſhire, Wiltſhire, 
Somerſetſhire, Devonſhire, Cornwal, Dorſetſhire, Here- 
fordſhire, Northamptonſhire, Pembrokeſhire, Caermar- 
thenſhire, Brecknockſhire, Monmouthſhire, Cardigan- 
ſhire, Montgomeryſhire, the city of London, and in eve- 
ry City and town being a county of it ſelf, Ying with- 
in the precincts of any of the counties aforeſaid: And the 
Chancellor and ſcholars of the univerſity of „ 
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Licence to 
preach. 


Fow far being 
converſant in 
the univerſity 
ſhall diſpenſe 
with non»refi- 
dence, 


* * 
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ſhall have the peſentation, nomination, collation, and 


donation thereof lying within the counties of Eſſex, 
Hertfordſhire, Bedfordſhire, Cambridgeſhire, Hunting- 


donſhire, Suffolk, Norfolk, Lincolnſhire, Rutlandſhire, 


Leiceſterſhire, Darbyſhire, Nottinghamſhire, Shropſhire, 
Cheſhire, Lancaſhire, Yorkſhire, the county of Durham, 


Northumberland, Cumberland, Weſtmorland, Radnor- 


ſhire, Denbiſhire, Flintſhire, Carnarvonſhire, Angley- 
ſeyſhire, Merionethſhire, Glamorganſhire, and in every 
city and town being a county of it ſelf, lying within the 


precincts of any of the counties aforeſaid, - 


There are many other particulars concerning ſuch pre- 
ſentations, nominations, collations, and donations ; which 
falling in more properly under the title Popery, are there 
at large inſerted. | 

29. By Can. 36. The univerſities have a concurrent 
power with the archbiſhops and biſhops, in granting li- 


cences to preach. | 


Title for orders. 30. By Can. 33. No perſon ſhall be admitted into 


ſacred orders, except he ſhall exhibit to the biſhop a 
preſentation or certificate, that he is provided of ſfowe 
church wherein to officiatez or that he is a fellow, or in 


right as a fellow, or to be a conduct or chaplain in ſome 


colleze in Cambridge or Oxford, or except he be a ma- 
ſter of arts of five years ſtanding that liveth of his own 
charge in either of the univerſities, or except he be to be 


admitted by the biſhop himſelf to ſome benefice or curate- 


ſhip then void. | 
31. By the ſtatute of non-reſidence, 21 H. 8. c. 13. 
it is provided, that the ſame ſhall not extend to any ſcho- 
lar or ſcholars being converſant and abiding for ſtudy, 
without fraud or covin, at any univerſity within this 
realm, or without. | 
But becauſe this privilege and exemption was much 
abuſed, to the cloaking: of idleneſs and diſſolute living, 
under pretence of ſtudy, divers regulations and limita- 
tions hereof were made by the 28 H. 8. c. 13. by which 
it is enacted, that all perſons who ſhall be to any bene- 
fice or benefices promoted, being above the age of forty 
years, (the chancellor, vicechancellor, commillary of the 
ſaid univerſities, or any of them, wardens, deans, pro- 
voſts, preſidents, rectors, maſters, principals, and other 
head rulers of colleges, halls, and other houſes or. places 
corporate within the ſaid univerſities, or any of them, 
doctors of the chair, readers of divinity in the common 
ſchools of divinity in any of the ſaid univerſities, only ex- 
cepted} 


- wo „ ay © 
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cepted,) ſhall be reſident and abiding at and upon one of 
their ſaid benefices, according to the true intent and 
meaning of the ſaid act, upon the pains therein expreſſed. 
And all and ſingular ſuch beneficed perſons, being under 
the age of forty years, reſiant and abiding within the 
ſaid univerſities or any of them, ſhall not enjoy the pri- 
vilege of non-reſidence aforeſaid; unleſs he or they be 
reſent at the ordinary lecture and lectures, as well at 
E in their houſes, as in the common ſchool or ſchools, 
and in their proper perſon keep ſophiſms, problems, diſ- 
putations, and other exerciſes of learning, and be oppo- 
nent and reſpondent in the ſame, according to the or- 
dinances and ſtatutes of either of the ſaid univerſities, 
where he or they ſhall be fo abiding or reſiant. Pro- 
vided, that this ſhall not extend to any perſon who ſhall 
be reader of any publick or common lecture in divinity, 
law civil, phyſick, philoſophy, humanity, or of any of 
the liberal ſciences, or publick or common interpreters, 
or teachers of the hebrew tongue, chaldee, or greek, 
in whatſoever college or place of any of the ſaid univer- 
ſities the ſaid perſons for the time being ſhall read the 
ſaid common or publick lectures; nor to any perſon 
above the age of forty years who ſhall reſort to any 
of the ſaid univerſities to proceed doctors in divinity, 
law civil, or phyſick, for the time of their ſaid pro- 
ceedings, and executing of ſuch ſermons, diſputations, 
or lectures, which they be bound by the ſtatutes of 


the univerſities there to do for the ſaid degrees ſo ob- 
tained, _ 


32. Can. 41. No licence or diſpenſation for the keep- What degrees 
are requiſite for 
plurality. 


ing of more benefices with cure than one, ſhall be grant- 
ed to any, but ſuch as ſhall have taken the degree of a 
maſter of arts at the leaſt in one of the univerſities of 
this realm. In which caſe alſo, by the ſtatute of 21 H. 
8. c. 13. he muſt have a chaplainſhip from ſome of the 
nobility or other perſon qualified to keep a chaplain or 
chaplains. N 

But, by the ſame ſtatute, all doctors and bachelors 
of divinity, doctors of law, and bachelors of law canon, 
and every of them, which ſhall be admitted to any of 
the ſaid degrees by any of the univerſities of this realm, 
and not by grace only, may purchaſe licence, and take 
have and keep two parſonages or benefices with cure of 
fouls (without any chaplainſhip). | 


33. By 


492 


tenths, 
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— WG 17 By the 1 EKliz. c. 4. for the reſtitution of firſt fruits 


tenths to the crown, it is provided, that all grants 
immunities and liberties given to the univerſities of 


Cambridge and Oxford, or to any college or hall in 


either of them, and to the colleges of Eaton and Win- 


cheſter, by king Henry the eighth or ag Chery of the 
queen's progenitors or predeceſſors, or 


y act of par- 
lament, touching the releaſe or diſcharge of firſt fruits 
and tenths, ſhall be always and remain in their ful] 


ſtrength and virtue. 


34. By the 3 H. g. c. 11, For licenſing ſurgeons b 
the biſhop of the dioceſe; it is provided, that the 
fame ſhall not be prejudicial to the univerſities of Ox- 
ford or Cambridge, or to any privileges granted to 
them. 

And by the 14 & 15 H. 8. c. 5. which enacteth, that 


no perſon ſhall be ſuffered to practice in phyſick through- 


out England, until he be examined at London by the pre- 
ſident and three elects of the college of phyſicians ; and 
to have from them letters teſtimonial of their exami- 
nation and approbation : there is an exception, un- 
leſs he be a graduate of Oxford or Cambridge, which 
hath accompliſhed all things for his form, without any 
race, | | 
: 35. By the 5 G. 2. c. 18. No perſon ſhall be a juſtice 
of the peace, who hath not 1001 a year clear of incum- 


brances: Provided, that this ſhall not extend to any 


city or town having juſtices of the peace within their 
reſpective limits; but that in every ſuch city or town, 
they may be capable to be juſtices of the peace, in ſuch 
manner as if this act had not been made: And provi- 
ded alſo, that this ſhall not extend to any of the head: 
of colleges or halls in either of the two univerſities of Ox- 
tord and Cambridge; but that they may be made juſtices 
of the peace of and in the ſeveral counties of Oxford, 
Berks and Cambridge, and the cities and towns with- 
in the ſame, and execute the office thereof as fully 
and freely in all reſpects as if this act had not been 
mad | 


I | 
And by the 7 Geo. 2. c. 10. Whereas it hath been 
cuſtomary for the vicechancellor of the univerſity and mayor 
of the town of Cambridge, to be juſtices of the peace 
of the county of cambridge, and it may be inconvenient 
to have the ſaid qualification of 1001 a year extend to 
them; it is therefore enacted that the ſaid act ſhall not 
extend to deprive the ſaid yicechancellor of the univerſity 
| or 
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or mayor of the town of Cambtidge, from being a ju- 


ſtice of the peace in the ſaid county. 

And by the 18 Geo. 2. c. 20. for the oath of tool a 
ear qualification to be made by juſtices of the peace, 
it is provided, that this ſhall not extend to any of the 
heads of colleges or halls in either of the two univerſities 
of Oxford and Cambridge, or to the vicechancellor of 
either of the ſaid univerſities, or to the mayor of the 
city of Oxford or town of Cambridge; but that they 
may be and act as juſtices of the peace of and in the 
ſeveral counties of Oxford, Berks, and Cambridge, and 
the cities and towns within the fame, and execute the 
office thereof, as fully and freely in all reſpects, as 
heretofore they have lawfully uſed to execute the fame, 
as if this act had not been made. 
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parliament. 


15. By the 9g An. c. 5. requiring knights of the 4 — of 
to 


ave 6001 a year; and citizens, burgeſſes, and barons 
of the cinque ports to have 3001 a year; and by the 
33 G. 2. c. 20. requiring oath to be made of ſuch qua- 
fikation; the members for the two univerſities are 


exceptet. 


37. By the 31 Ge. 2. c. 29. and 3 G. 3. c. 11. for Ait 


the due making of bread, and for regulating the price 


and aſſize thereof, and to puniſh perſons who ſhall adul- 


terate meal flour or bread; it is provided, that the ſame 
ſhall not extend to prejudice the ancient right or cuſtom 
of the two univerſities of Oxford or Cambridge, or either 
of them, or their clerks of the market, or the practice 
within the ſeveral juriſdiftions there uſed, to ſet aſcertain 
and appoint the aſſize and weight of all ſorts of bread to 
be ſold or expoſed to ſale within their ſeveral juriſdic- 
tions; but that they may from time to time ſet aſcertain 
and appoint the aſſize and weight of all ſorts of bread to he 
ſold or expoſed to ſale, by any baker or other perſon 
whatſoever, within the limits of their ſeveral juriſdic- 
tions, and may inquire and puniſh the breach thereof, as 
fully and freely in all reſpects as they uſed to do, as if 
this act had not been made. 

T. 5 Car. Caſe of the univerſity of Cambridge. The 
univerſity claimed by their charter to be clerks of the 
market, and that they had power by their office to make 
orders, and to execute them : And they made an order, 
that no chandler ſhould ſell candles for more than 44 
halpenny the pound: And becauſe one ſold for 5d the 
pound, they impriſoned him. In this caſe a prohibition 
was granted; for that they could not impriſon without 

| courſe 


of bread, 


Taverns and 
alehouſes. 


nothing to do but wi 
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courſe of law; and 1 clerks of the market, they had 


th victuals, which candles are not. 


Het. 145. 


238. In the cloſe rolls, ſo ancient as the 3 Ed. I. n 


is a writ to the mayor and bailiffs of Oxford, to obſerve 
the aſſize of-bread and wine, and to ſet a reaſonable price 
upon victuals, as they are bound by oath to the chancellor 


and proctors. 3 Salk. 383. And by a charter of yet more 


ancient date, to wit, in the 39 Hen. 3. we find the aſſize 
of bread and of ale and wine granted to the ſaid univerſity. 


Mod's Hist. and Ant, Univ. Oxon. 


- 


In the 5 Rich. 2. The mayor bailiffs and commonalty 


of Cambridge were accuſed in parliament, that in a tu- 
mult there, amongſt other enormous offenges, they had 
broken up the univerſity treaſury, and taken out and 


burnt ſundry the charters and records oß the ſaid uniyer- 
ſity: Upon which their liberties were ſeiſed into the king's 


hands as forfeited. And afterwards, the king granted to 
the chancellor and ſcholars, within the ſaid town of Cam- 
bridge and the ſuburbs thereof, the aſſize, conuſance, 
and correction of bread, ale, weights, meaſures, regraters 


and foreſtallers, with the fines and amerciaments of the 
fame, yielding therefore yearly at the exchequer 101. 


And certain libertics the king after granted to the ſaid 
mayor and bailiffs, and increaſed their former fee farm. 


4 Inft. 228. 


By the ſtatute of the 7 Ed. 6. c. 5. Containing cer- 
tain regulations about licenſing wine taverns, it is pro- 
vided, that there ſhall not be at any time above the num- 
ber of three in Oxford, and four in Cambridge. And 
there is a proviſo that the ſame regulations about the 
granting of licences ſhall not in any wiſe be prejudicial 
or hurtful to any of the univerſities of Oxford and Cam- 
bridge, or to 'the chancellor and ſcholars of the ſame, or 
their ſucceſſors, to impair or take away any of the li- 
berties privileges franchiſes juriſdictions powers and au- 
thorities to them or any of them appertaining or belong- 
ing; but that they may enjoy the ſame in ſuch large 


and .ample wiſe, as tho” this act had not been made: 


So always that there be not any more or greater num- 
ber of taverns kept or maintained within either of the 
ſaid towns of Oxford or Cambridge, than may be law- 
fully kept or maintained by the proviſion and intent of 

this act. | 
By the 1 Ja. c. 9. for reſtraining of tipling in publick 
houſes ; it is provided, that the correction and puniſh- 
| | | ment 
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ment of ſuch as ſhall offend againſt this act within 
either of the univerſities, ſhall be miniſtred by the go- 
vernors, magiſtrates, juſtices of the peace, or other 
principal officers there; and that no other within their 
liberties for any matter concerning this law ſhall in- 
termeddle. „ od een . | 

And by the 4 Ja. c. 5. for the puniſhment of drun- 
kenneſs; it is provided, that nothing therein ſhall be 
prejudicial; to either of the two univerſities ; but that 
the. chancellor maſters 'and ſcholars may enjoy all their 
juriſdictions rights privileges and charters, as heretofore 
they might have done. : 

By the 11 & 12 V. c. 15, and 12 C13 V. c. 11. 
. 19. The mayor or other chief officer of every city, 
town corporate, borough, or market town, ſhall cauſe 
all ale quarts-and ale pints brought to them, to be mea- 
ſured and ſized with the ftandard, and then ſigned 
ſtamped and marked; provided, that nothing there- 
in ſhall extend to deprive the two univerſities of this 
kingdom, or either of them, of their right, privilege, 
and uſage of ſizing ſigning ftamping and marking of mea- 
ſures for beer — ale within their reſpective limits and 


juriſdictions ; but that they may enjoy their ſaid right, 


privilege, and uſage. | vt 

T. 1 An. Ruſh againſt the chancellor and ſcholars of 
the univerſity of Oxford. It was moved for a prohibition 
to a ſuit in the vicechancellor's court againſt certain 
brewers, for ſelling ill beer and falſe meaſure; and the 
particular exceſs of juriſdiction alledged was, the exacting 
juratory caution; and it was alſo inſiſted, that tho' they 
have the aſſize of bread and beer by charter, yet a power 
to puniſh by fine, and proceed according to the civil law, 
cannot be by charter. But by Holt chief juſtice; Before 
the 14 Hen, 8. the univerſity had the juriſdiction of a 


leet, and exerciſed it in the vicechancellor's court; but 


the charter of the 14 Her. 8. grants them power of treſ- 
paſſes, and that over all perſons whatſoever, if a ſcholar 


be party. 1 Salk. $43. 


By the ꝙ An. c. 23. which laid a ſtamp duty upon ale 
and wine licences, it is provided, that nothing therein 
ſhall extend to prejudice any right which the two uni- 


verſities of Oxford and Cambridge or either of them have, 
or claim to have, to the licenſing any taverns, inns or 


alehouſes within their ſeveral juriſdictions; but that the 
ſaid univerſities may from time to time grant licences for 
any tayerns inns and alehouſes within their ſeveral ju- 

| | riſdictions 
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riſdictions, ſubject to the faid duties, in as ample manner 


as they might lawfully have granted the ſame, if this act 
- had not been made. | 


By the 10 Geo. 2. c. 19. It thall not be Jawful for the 
chancellor or vicechandellor of the univerſity of Oxford, 
or any other officer of that body, to receive or take di- 
realy or indirectly, any fee perquiſite gratuity or reward, 
for granting ſuch licences as aforefaid; nor ſhall any ſum 
of money fee gratuity or reward be hereafter paid to any 
perſon or perſons for or in reſpe& of ſuch licences, other 
than ſuch annual payments in like manner and to the 
like uſes, as have been uſual in the univerſity of Cam- 
bridge; any law or ouſtom to the contrary notwithſtand- 
ing. Provided, that nothing in this act ſhall in any wiſe 
be conſtrued, to prejudice or confirm any of the liberties, 
privileges, franchiſes, juriſdictions, powers, and autho- 
rities, appertaining or belonging to the mayor, bailiffs, 
and commonalty of the city of Oxford, or to any of them; 
but that they may enjoy the ſame, as if this act had not 


been made. 


By the 17 Gu. 2. c. 40. Whereas divers perſons have 
of late taken cellars, vaults; or warehouſes, within the 
univerſity. of Oxford and precincts thereof, in which they 
retail great quantities of wine, not having licence from 
the chancellor or vicechancellor of the laid univerſity, in 
violation of the rights of the ſaid univerſity, and in pre- 
Judice of his — revenues; and whereas the like of- 
fences may de committed within the univerſity of Cam- 
bridge and the precincts thereof, by perſons ſelling wine 
by retail, not being duly licenſed by the ſaid univerſity; 
und whereas the acts of parliament relating to wine li- 
cences do not extend to the ſaid univerſities: it is enac- 
ted, that no perſon ſhall ſell wine by retail, within either 
of the ſaid univerſities or the precincts thereof, without 
licence from the chancellor or vicechancellor of the uni- 
verſity of Oxford, and from the chancellor maſters and 
ſcholars of the univerſity of 1 reſpectively, on 
pain of forfeiting for every offence I, half to the king, 
and half to the informer; and perſons offending againſt 
this act may be proſecuted and proceeded _—_ for the 
ſaid forfeitures in the courts of the chancellors or vice- 
chancellors reſpectively, in a ſummary way by ſummon- 
ing the party accuſed; and on appearance, or contempt 
in not appearing (oath being made of the ſummons), 
uch courts may examine the matter; and on rt 
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of the party accuſed, or oath of one credible witneſs, 
may give ſentence, and iſſue their warrant for levying the 
forfeiture by diſtreſs and ſale, rendring the overplus; and 
for want of diſtreſs, may commit the offender to the houſe 
of correction for one month; and no proceedings herein 
ſhall be removed by certiorari, until the party before the 
allowance thereof ſhall find two ſufficient ſureties to be- 
come bound to the proſecutor in the ſum of 501, to pro- 
ſecute the ſame with effect within twelve months, and to 
pay unto him his coſts and charges of the removal of ſuch 
ſentencaand the proceedings thereon, in caſe ſuch ſen- 
tence ſhall be affirmed. Provided, that this ſhall not 
in any wiſe be conſtrued to prejudice or confirm any of 
the liberties privileges franchiſes juriſdictions powers and 
authorities appertaining or belonging to the mayor bai- 
liffs and commonalty of the city of Oxford, or to any of 
them; but that they may enjoy the ſame, as if this act 
had not been made. | 

By the 26 Geo. 2. c. 31. for licenſing alehouſes; it is 
provided, that the ſame ſhall not in any wiſe be prejudi- 
cial to the privilege of licenſing taverns and other pub- 
lick houſes, claimed by the two univerſities or either of 
them; nor to the chancellor maſters and ſcholars, or an 
officers of the ſame, or their ſucceſſors ; but that they 
may uſe and enjoy ſuch privilege, as they have heretofore 
lawfully uſed and enjoyed. | 22 

By the 30 Geo. 2. c. 19. containing additional duties 
and other regulations about wine licences, it is provided, 
that nothing in this act ſhall be in any wiſe prejudicial 
to the privileges of the two univerſities, nor to the chan- 
cellors and ſcholars of the ſame; but that they may uſe 


and enjoy ſuch privileges as they have heretofore lawfully 
uſed and enjoyed. 


And by the 32 Geo. 2. c. 19. explaining and amending 
the laſt mentioned act, it is provided, that nothing in 


- this or any former act, relating to wine licences, ſhall in 


any wiſe be prejudicial to the privileges of the two uni- 
verſities, or to the chancellors or ſcholars of the ſame, or 
their ſueceſſors; but that they may uſe and enjoy ſuch 
privileges as they have heretofore lawfully uſed and en- 
Joyed: any thing to the contrary thereof in any wiſe 


notwithſtanding, 


Some have doubted, fince the acts about juſtices of the 


peace licenſing alehouſes were made, whether the vice- 


chancelfors in the two univerſities reſpectively have now 
Vol. I. K k 4 


Carriage of let- 
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2 to regulate and cantroll the ſelling. of ale and 
liquors within their ſeveral juriſdictions, as they had 
before the making of thoſe acts; but upon what thoſe 
doubts are founded, doth not clearly appear. That they 
had a privilege by charter to licenſe alehouſes, before the 
act of parliament of the 13 Elz. is unqueſtionable. That 
privilege, whether valid or not by charter, was eſtabliſhed 
and made good by that act. From thence, to the 2d 
year of Geo. 2 no alteration 8 act was made con- 
cerning the power of licenſing alehouſes. By the act of 
2 C. 2. c. 28. it was enacted, that no licence ſhould be 
2 to keep an alehouſe, but at a general meeting of 
e juſtices for the diviſion, and all licences granted o- 
therwiſe ſhould be void: But there is a proviſo, that no- 
ing therein ſhould extend to alter the method or pow- 
er of granting licences in any city or town. corporate. In 
the act of the 26 C. 2. c. 31. there are ſeveral other re- 
gulations; but with a ſpecial proviſo, that the ſame ſhould 
nat extend to the univerſities, and a recognition withal 
(as above expreſſed) of the ſaid privilege of the univerſi- 
ties to licenſe taverns and other publick houſes within 
their diſtricts. And the like is acknowledged, with re- 
either to taverns or alehouſes, or both, by no leſs 
ten other acts of parliament, as is above ſet forth; 
as alſo by two other acts, as here follow under the two 
next ſections: that is to ſay, the ſaid power is recognized 
by thirteen different acts of parliament, 
o By the 9 An. c. 10, requiring that no perſons 
carry letters but. the poſtmaſter genera] or his. depu- 
ties, there is a proviſo, that nothing therein ſhall extend 
to either of the univerſities, but that they may uſe and 
enjay ſuch. privileges as heretofore they have Jawfully uſed 
and enjoyed, and that all letters and other things may be 
ſent or conveyed to or from the ſaid univerſities, in man- 
ner as heretofore hath been uſed. 


Diftillers ſetting 40. By the 9 Ges. 2. c. 23. After the 29th day of Sep- 
wp trades, 


tember 1736, any perſon who hath followed and exer- 


_ ciſed the art or buſineſs of diſtillation for ſeven years laſt 
paſt; or hath ſerved, or on the 25th day of March 


1736 was ſerving an apprenticeſhip to the ſame ; ſhall 
have full liberty and authority to exerciſe. and follow 
any other trade art buſineſs or manufacture, in any city 
town or place in England ; any law, charter, grant, 
cuſtom, or uſage to the Sutra notwithſtanding, 
But by the 10 Ges. 2, c. 19. Whereas ſince the making 


the ſaid act, and under colour thereof, perſons not 2 
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cently tif eee maſters and ſcholars of the u- 
niverſity of Cambridge, or by the chancellor or vicectan- 
cellor of the — of Oxford, have exerciſed and 
followed, or may exerciſe and follow, in the city of Ox- 
ford and town of Cambridge, the trades of vintners or 
wine fellers, and much evil rule and diſorder may be 
practiſed in taverns not ſo licenſed, to the t annoy- 
ance of the faid chancellors maſters and ſcholars, and 
corruption of the youth educated in the faid univerſities; 
it is enacted, that after Sept. 29, 1737, nothing in the 
ſaid act contained ſhall extend to prejudice the right 
which the chancellor maſters and ſcholars of the ſaid 
univerſity of Cambridge, or the chancellor or vicechan« 
cellor of the ſaid univerfity of Oxford, do claim, of li- 
cenſing taverns and other publick houſes within the pre- 
cins of either of the ſaid univerſities; but they m 
enjoy the ſaid right as fully as if the ſaid act had not 
been made. Provided, that ſuch diſtillers as aforefaid, 
who fince the faid 29th day of September 1736, have ex- 
erciſed or followed in the faid town of Cambridge the 
trades of vintners or wine ſellers, without the licence of 
the chancellor maſters and ſcholars, ſhall have liberty to 
exerciſe the faid trades there, fo as they take ont ſach li- 
cences before the 24th day of June next following, 

ing their proportion for the fame of the m ally 
and annually paid by the vintners or wine ſellers now 
licenſed by the ſaid chancellor maſters and ſcholars, and 
upon ſuch terms, and ſubje& to ſuch regulations condi- 
tions reſtrictions and power of revocation, as the ſaid 


vintners or wine ſellers ſo licenſed as aforeſaid are ſubject 
8 | 


ſervice, and havenot deſerted, may ſet up ſuch trades as they 
are apt for, in any town or place within this kingdom: 
Provided, that this act ſhall not in any wiſe be preju- 
dicial to the privileges of the univerſities of Cambridge 
and Oxford, or either of them; or extend to give liber- 
2 to any perſon to ſet up the trade of a vintner, or to 

Il any wine or other liquors within the ſaid univerſities, 
without licence firſt had and obtained from the vicechan- 
cellors of the ſame reſpectively. 


42. In the ſtatute 1 & 2 P. & M. c. 7. which en- , 1 
acteth, that perſons dwelling in the country, and not be- No 
ing freemen of cities or towns corporate reſpectively, wow 
| ſhall not fell goods by retail within ſuch city or or town * 


K k 2 corporate; 


41. By the 22 Geo. 2. c. 44. and 3 G. 3. c. 8. ſol- Soldiers ferting 
diers and mariners who have been employed in the king's uf traden. 
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corporate; chere is a proviſo, that nothing thereimſhall 


be prejudicial to the liberties and privileges of the uni- 
verſities of Cambridge and Oxford, or either of them. 
43. Whilſt the laws for purveyance were in force, it 
was enacted by the 2.& 3 P.& M. c. 15. that the king's 
purveyors ſhould not take grain or. victuals within five 
miles of Cambridge or Oxford, unleſs when the king or 
ueen ſhould be there or within ſeven miles thereof, 
But now, by the 12 C. 2. c. 24. All purveyance what- 
ſoever is intirely taken away. UE 
44. By the 10 Geo. 2. c. 19. Whereas the letters pa- 
tent of king Hen. 8. made and granted to the chancellor 
and ſcholars of the univerſity of Oxford, bearing date 
the firſt day of April in the 14th year of his reign ; and 
the letters patent of queen Elizabeth, made and granted 
to the chancellor maſters and ſcholars of the univerſity of 
Cambridge, bearing date the 25th day of April in the 3d 
year of her reign; and, alſo all other letters patent by 
any .of her progenitors or predeceſſors, made to either of 
the corporated bodies of the ſaid univerſities ; and all 
manner of liberties, franchiſes, immunities, quietances, 
privileges, view of frankpledge, law days, ang other 
things whatſoever they were, which either of the ſaid 
corporated bodies of the ſaid univerſities had held occu- 
pied or enjoyed, or of right ought to have had uſed oc- 
cupied and enjoyed, were by authority of parliament in 
the x.3th year of her reign confirmed to the chancellor 


maſters and ſcholars of either of the ſaid univerſities, and 


their ſucceſſors ; and whereas doubts have ariſen or may 
ariſe, whether by any of the ſaid letters patent liberties 
franchiſes immunities or privileges, or by any ſubſequent 


charter or charters, or by the laws and ſtatutes of this 


realm, the chancellor of either of the ſaid univerſities, or 
the vicechancellor thereof, or his deputy, or any other 
perſon, be ſufficiently impowered to correct reſtrain or 
ſuppreſs common players of interludes, ſettled reſiding or 


inhabiting within the precinQs of either of the ſaid uni- 
verſities, and not wandring abroad; and whereas the 


erection of any playhouſe within the precincts of either 
of the ſaid univerſities or places adjacent may be at- 
tended with great inconveniences ; it is enacted, that all 
perſons whatſoever, who ſhall for gain, in any playhouſe 
booth, or otherwiſe, -exhibit any ſtage play, interlude, 
ſhew, opera, or other theatrical or dramatical perform- 
ance, or act any part or aſſiſt therein, within the precincts 


Colleges. 
of either of the ſaid univerſities, or within five miles of 
the city of Oxford or town of Cambridge, ſhall be 
deemed rogues and vagabonds : and it ſhall be lawful for 
the chancellor of either of the ſaid univerſities, or the 
vicechancellor thereof, or his copay reſpectively, to com- 
mit any ſuch perſon to any houſe of correction within 
either of the counties of Cambridge or Oxford reſpec- 
tively, there to be kept to hard labour for the ſpace of 
one month; or to the common gaol of the city or coun- 
ty of Oxford, or town or county of Cambridge, there to 
remain without bail or mainprize for the like ſpace of 
one month; any licence of the chancellor maſters and 
ſcholars of either of the ſaid univerſities, or any thing 
in any ſtatute, law, cuſtom, charter, or privilege to the 
contrary notwithſtanding. 

45. By the militia 5 of 2 G. 3. c. 20. which is in Militia, 
force for ſeven years, &c. No perſon, being a member 
of either of the univerſities, ſhall ſerve perſonally, or 
provide a ſubſtitute to ſerve in the militia, 

46. By the annual acts for the land tax, it is provided, Land tax. 
that the ſame ſhall not extend to charge any college or | 
hall in either of the two univerſities of Oxford or Cam- 

bridge; or the colleges of Windſor, Eaton, Winton or 
Weſtminſter ; or the college of Bromley ; for or in re- 
ſpe& of the ſites of the ſaid colleges or halls, or any of 
the buildings within the walls or limits thereof : or an 
maſter, fellow, or ſcholar, or exhibitioner of any ſuc 
college or hall, or any maſters or uſhers of any ſchool; 
for or in reſpe& of any ſtipend, wages, rents, profits, or 
exhibitions whatſoever, ariſing or growing due to them, 
in reſpect of the ſaid ſeveral places or employments, in 
the ſaid univerſities, colleges, or ſchools: or to charge 
any of the houſes or lands, which on or before Mar. 25. 
1693, did belong to the ſites of any college or hall. 
Provided, that nothing herein ſhall be conftrued or taken 
to diſcharge any tenant of any the houſes or lands 
belonging to the ſaid colleges, halls, or ſchools, who by 
their leaſes or other contracts are obliged to pay all rates 
taxes and impoſitions whatſoever ; but that they ſhall be 
rated and pay all ſuch rates, taxes, and impoſitions. Pro- 
vided alſo, that all ſuch lands revenues or rents, ſettled 
to any charitable or pious uſe, as were aſſeſſed in the 4th 
year of Will. and Mary, ſhall be liable to be charged; 
and that no other lands tenements or hereditaments re- 
venues or rents whatſoever, then ſettled to any charitable 
or pious uſes, as aforeſaid, ſhall be charged. 
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 Eviiehes 
47. By the 20 C. 2. e. 3. Every diſtin chamber in a 
college or hall in the univerſities, ſhall pay the gaties 
upon houſes and windows, as if it was one intire houſe. 
48. By the 34 G. 2. c. 33. explaining a former act, 
viz. 31 C. 2. c. 22. which impoſeth'a duty upon offices 
and penſions ; it is provided, that nothing in the ſaid 
act of the 32 G. 2. c. 33. ſhalt extend to charge any of- 
fices or employments in either of the two univerfities. 
hut there is no proviſo for exempting offices in the 
univerſities from the duties charged by the ſaid former act 
of the 31 C. 2. c. 22. 5 % 
49. By the 18 Eliz. c. 20. (which was made to endure 
for ſeven years, and afterwards made perpetual”; ) Every 
rſon dwelling within five miles of the univ and 
city of Oxford, or franchiſes of the ſame, having in hit 
hands or occupation, to the uſe of himſelf or any other, 
the quantity of one yard-land or upward, in tillage, paſ- 
ture, or other ground, ſhall find and fend for the mending 
repairing and up-building of the decayed _ 1 
and paſſages, being within one mile of the faid city, for 
every yard- land one wain or draught cart furniſhed after 
the cuſtom of the country, with oxen horſes and other 
cattle, with all other neceſſaries meet and convenient to 
carry things for ſuch purpoſe, with able men to load and 
unload the fame : [But no perſon, not having in - 
ſion one yard-land, ſhall be liable, 35 Eliz. c. 7. #7 26.] 
And ſhall, by the commandment of certain ſupervi- 


* 


ſors to be appointed by the vicechancellor and mayor 


with other juſtices of the univerſity and city, work 
ſix days; on pain of forfeiting for every day's default 


"a 
a But it is not ſaid, that it ſhall be for fix days yearly ; 
but only for fix * and thoſe to be betwixt the feaſts 
of St John Baptiſt and All Saints in that ſame year, 


Which ſeemeth to have been a miſtake ; for in that caſe 


there was no need to enact that the ſaid ſtatute ſhould be 
in force for ſeyen years, much leſs afterwards to make it 


_ perpetual. / 


But by the 35 Eliz. c. 7. Every perſon having one 

ae or more in his poſſeſſion, lying within the ſaid 
Eve miles, ſhall pay yearly the ſum of four-pence, for 
every yard-land, before the feaſt of pentecoſt, to the vice- 
chancellor and mayor or their deputy or deputies, to- 
wards the amending the bridges and highways, and no 
other penalty; with like remedy of diftreſs, as by = 
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| ſaid former act: (viz, the vicechancellor or mayor or other 


their officer may diſtrain, and carry away and keep the 
diſtreſs, till the forfeitures and charges of keeping the 
ſame ſhall be paid.) 

Note, a yard-land (virgata terre) differs in quantity 


| according to the cuſtom of the country, from fifteen to 


forty acres, 


Commandments, to be ſet u at the eaſt end of the 
church, See urch. 
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